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INTRODUCTION. 


PoLiTi(iii.L Science is a wora oi many megnirigs ; indeed, many 
]»eople in England imagine that it has no precise meaning at all. 
A student who inspects the papers of Political Science set in the 
Indian Civil Service Examination, or even in the Oxford and 
Cambridge Schools, will come away witiPthe idta. that it*includes 
a, quantity of vague talk and speculation, theoretical and practical, 
about government in many different ages and counliies, and he 
will feel bewildere^f as to how to acquire the knowledge of it or 
what limits he is to set himself. This is a great misfortune. 
Although Political Science, in spii of the life-long efforts of 
Professor Seeley, holds a precarious position in English educa- 
tion, it is highly honoured in America, where it forms in several 
Universities a faculty by itself, while in France the School of 
the B*litical Sciences is^a nursery of the best statesmen and 
administratorarr^ifit couhtry. 

Thwe.is no reason why this should not be equally the case in 
England. ^ Political Science is capable of exact definition, and may 
be sfedied with as mucl| precisyn as anything else. Setting aside 
the history of Political Theory, which is often confounded with it, 
but which ough^’to be treated separately, it consists of two main 
branches ; one, s)!»eculative and deductive, the other, historical and 
indtrejive. It m with the latter o^ these two divisions that Mr. 
Woodrow Wilson’s book iiconcerned. ^Inductive Political Science 
may at least be regarded as a chfcsificatory science, even if it has 
no higlier claiu^ to trace the development of the Statcjpn thejines 
of evolution! If we hiid at our disposal an accurate account of 
all forms of government now existing on the surface of the globe 
we^should probably possess a description of the most important 



types that ever h|ve existed^ and if we were to arrange mem in 
order of complexity, beginning with the most simple and ending 
with the most highly organised, we should probaray have a clue 
to the gradual prqcesses by which they have been evolved. 

A treatise on Politick’ Science written with these aims would 
begin with .the evolution of the family, because the family in 
almost every case precedes the State, and the family, as we 
know it, is a very gradual growth! It would then adopt some 
classification of Governments, the simplest as well as the oldest 
being that of monarchy, aristocracy, and democracy — the Govem^ 
ment of the one, the few, and the many, which is described by 
Aristotle and has the appr aval of Herbert Spencer. Beginning with 
monarchy, it would be found convenient to trace it from its earliest 
beginnings ^in tribal and heroic monarchy through its various 
forms of feudal monarchy, monarchy liinitc'^. by Estates, and 
absolute monarchy, down to the constitutional monarchy of the 
present day. In this survey it would probably be best to trept 
the constitutional history of Rome as a whole, although the 
greater part of it is concerned with aristocracy, because the 
constitution of the Roman Empire, from which modern forms of 
monarchy are mainly derived, cannot be understood without a 
knowledge of the history of the Republic. similar manner 
such a book should deal with the history of aristocracy and 
democracy, taking Sparta and Venice as types of the first form, 
Athens and Florence as types of the second. this survey full 
use may be made of such existing govemiaents, in whatever' part 
of the world they are found, which may throw light on those 
whose develo])ment has been narrated. ‘ • 

This will complete the review of the so-called Simple Go\em- 
ments, and the inquiry yill 'conclude with an examination (»f 
Complex Governments, ending with Federal' Governments in their 

two types of the Statenbund and the Bundesstat. 

' ( 

Political i,cience is essentially the Science of Hiktory, and a 
knowledge of it is indispensable to every serious historical student 
Until comparatively recent times histories were mere annals. 
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containing notidbs oiF all kinds^ Pplitical, Religious, and Sociair 
the History of Art, Literature, and other mattei^. It is impos- 
sible that HisJfcory should be written scientifically upon these 
lines. Perhaps Ranke was the first? who, following the examples 
'of Thucydides and Tacitus, taught us to ^fferetitiate in History, 
and to take one point of view WU lime if ^e would have a clear 
vision ; also thatthe most important point of view is the Political 
For nearly a hundred years |Jistory has been written seriously, 
in Germany if not in Englanif, and students Ijave been taught to 
Idbk rather at the intrinsic importance of the facts themselves, 
than to the manner of their presentatic^ji, or to the adventitious 

plums of gossip inserted in the main structure. 

^ • 

Students at our Universities are trained on these lines ; but it 
is difficult to separate Political from other History, ^r to appre- 
ciate the importanot of it, unless the student has been trained to 
look at the phenomena of Government by themselves as ab- 
stf acted from other phenomena witli which they are connected. 
He can only receive this training by the study of Political 
Science, which can be taken concurrently with that of History. 
This will give him a clue to the subject, and with this in hand 
he will^ove through the maze of human vicissitudes with firm 
and unfaltering Trained in this school, he will know what 

to look for, and how to arrange a narrative in due perspective. 

It is sometime«*said that Social History is of more importance 
than^^olitical Historyi and Ijiiat the best preparation for an 
historian is not Politics but Economics. Political Science has 
this advantage c'-vcr Economics, that it is more limited and more 
precise. Man, Is Aristotle has told us, is a political animal, 
hjeif (jf all rac5s and colours and under all conditions tend to 
fdhn Governments of sojne kind. The Patriarchal Family is 
a kind of (Government.* Therefore, in tracing the evolution of 
goverrilnent, we are watching the working of a forop whi^ is 
inherent in * man as man, which is a common <^tor in all 
humanity, and we find, at first to our astonishment, that political 
problems are worked out in the same way by men who can have 
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PREFACE! 


The •scope and plan pf this volume are, I trust, self-evident 5 
but a word or two of comment and suggestion may be useful to 
those who shall use the book in class instruction. In preparing 
it T labored under the disadvantage of having no model. So^far 
as I was able to ascertain, no text-bpok of like scope and purpose 
had hitherto been attempted. I was obliged, therefore. Ip put a 
great deal into this volum*' that 1 might have omitted had there 
been other compact and easily accessible statements of the details 
of /nodern governmental machinery. Had there been other books 
to which the student might easily resort for additional informar 
tion, I should have confined mys^f much more than I have felt 
at liberty to^do to the discussion of general principles and the 
elaboration of parallels or contrasts between different systems. 
As it was, I saw no way of doing adequately the work I had 
planned without making this a book of facts. 

The volume, as a coifsequenee, is very large. Realizing this, I 
*have put a great deal of matter, ctntaining minor details and 
most of my illustrations and parallels, into small print, in order 
that any part of such matter that the teacher saw fit to omit in 
class work might be omitted without breaking the continuity 
of the l^xt. At the Sa5%e time, the small print paragraphs are 
infegral parts of the text, jiiftt separated from it as foot-notes 
would be, bit running along with it as continuously as if they 
wfere in no v%,y distinguished from the main body of it. • 

In the liistorical portions I have been greatly straitened for 
space, an^ must depend upon the active and intelligent assistance 
of the teacher. Picking out governmental facts, as I have done, 
from the4)ody of political history, and taking for granted on the 
part of the reader a knowledge of the full historu^al Getting of 
the facts I have used, I have, of course, been conscious of relying 
• xxxiii 
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upon the teacher 'svho uses the volume to make that assumption 
good as regards his own pupils. Large as the book is, it will 
recxuire much supplement in the using. 1 trust that it will on 
that account prove sufficiently stimulating to both pupil and 
teacher to make good its claim to be the right sort of a text-book. 

The governnieuts I have chosen for description were selected 
as types of their several kinds. A knowledge of the constitu- 
tions of the states of classical antiquity must always go before 
a study of modern politics; the government of France serves 
excellently as an example of a unitary government of one kind, 
and Great Britain equally well as an example of a unitary gov- 
ernment of another kind ; Germany exliibits a federal emjiire, 
Switzerland a federal republic of one sort, the United States a 
federal republic of another; Austria-Hungary shows the only 
European type of dual monarchy existiiig to-day, while Sweden- 
Xorway have lately furnished a unique example of the peaceful 
dissolution of such a monaveliy. Kussia, no doubt, has a place 
apart in European politics, and deserved a eha})ter in such a sur- 
vey as I have here undertaken; but I could not in conscience 
make the volume any bigger. Even two volumes like tliis could 
hardly contain the chai)ters that iniglit be written about the 
various administrative and constitutional arrangements to be 
found in Euroi)e. 

In hoping that the book will be acceptable to teachers I have 
relied upon that interest in 'Comparative j)olities which lias been 
so much stimulated in the English-speaking world in very recent 
years. I have meant that it should be in time to enter the doois 
of instruction now in all directions being o]>ened wider and wider 
in American colleges to a thorough studi^' T political sciemu*. 1 
believe that our own institutions can be understood and ap]V'e- 
ciated only by those who know other systems of government as 
Woll, and the main facts of general institutional history. By the 
use of a thorough comparative and historical metliod, moreover, 
a general clarification of views may be obtained. For one thing, 
the wide correspondence'’ of organization and method in govern- 
ment, — a unity in structure and procedure much greeter than 
the uiiinit'ated student of institutions is at all prepared to find, — 
will appear, to the upsetting of many pet theories as to the special 
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oxcfllences of some one system of government. Sueli (one- 
spondcnces liaving been noted, it will be tlie easier to triiee the 
differences which disclose themselves to their true sources in 
history and national character. Thetdifferei.^s ^re in many 
Nistances nation-marks ; the correspondences tipeak often of com- 
ing experiences bringiiig common lessons, often of universal 
r rates of convenience, sometimes of imitation. Certainly it does 
not now have to be argued that the only thonpigh method of 
study fli jjolitics is the comparative and historical. I need not 
explain or justify the pur|X)se of this volume, therefore; I need 
only ask indulgence for its faults of execution. 

The work upon which I have chiefly relied in describing mocTern 
governments is the great llauilbMi den ^ effentUdien Jiechts der 
Gegenis'urff edited by th^ late Professor Heinrich ]\IarqTiarrlsf‘ii 
of the L’liiversity of Erlangen. This invaluable collection of 
monographs on the public law of modern states, A\hich began to 
jq)pear in 1883, is almost comj)lcte. In most cases it embodies 
the latest authoritative expositions of my subjects accessible t(j 
me, and I have used it constantly in my preparation of this 
work. 

To some of rny friends T am dnder si)ecial obligations, of which 
1 gladly make grateful acknowledgment, for that most self-sacri- 
ficing of services, the critical reading of portions of my manu- 
s(*ri}it. Tiii« kiudiiesS^was extended to me*l)y Professor Herbert 
K Adams and Dr. J. M. Viutent of*Johns IToiikins University, 
Professor J. F. Jameson of Brown I'niveisity, and Professoi 
Mull roe Smith of Columbia College. To these gentlemen I make 
my public acknowledgments, togetlier with my public condolences, 
for tliow* connection wuit this work, fl am sure that they are 
responsible for none of it» iiiaccm^ies and for many of its 
excellences. 

Tlie sectioli on Swoden-Norway in the ])rest‘nt edition Las 
largely rewritten by Professor (Miarle.s Howard Mellwain, .V.M., 
Bobert ^nekton Pyne Preceptor in History, Politics, and Eeo- 
nomics, .Princeton Uiliversity. 
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THE EARLIEST FORMS OF GOVERNMENT. 


1. Nature of the fluestion. — The probable origin of govern- 

ment is a (jiiestion of fact, to be settled, not by conjecture, l^ut 
by history. Some traces we can jftill of the history of 

])riniit;ive societies. As ^fragments of primitive animafs have 
been kejit for us scaled up in the earth’s rocks, so fragments 
of*priiyitive institutions have been jireserved, embedded in the 
rouks of surviving law or custom, mixed up with the rubbish of 
accumulated tradition, crystallized in tlie organization of still 
savage tribes, or kept curiously iu the museum of fact and minor 
swej>t togethir by some an<‘i(mt liistorian. Limited and jierplex- 
ing as such means pf reconstrfleting history may be, they repay 
])atient comparison and analysis as richly as do the materials of 
the archieologist and the jdiilologian. The facts as to the origin 
and (*arly Jiistory of gf)vernineut are at lealst as available as the 
facts concerning the growth and Ifioship of languages or the 
genesis and develtjpment of tlie arts and sciences. Such light 
as we can get from tlie knowledge of the infancy of society thus 
jueagrely aff’onled us is, at any rate, better than that derived 
from a^^rhri siieculatioilT) founded up8n our acquaintance with 
oiir modern selves, or from any Lyicies, how learnedly soever 
constructed, that we might weave as to the way in which historv 
might plausi1)ly be r(*ad backwards. 

2. Races to be studied: the Aryans. — For purposes of widest 
comparison in tracing the development of government it would 
of course be desirabfe to include in a sftidy of early society not 
only tho^ Aryan and j^einitic races which have played the chief 
]>aTts in the liistory o# the Ennqiean world, but also eveiy primi- 
tive tribe, whether Hottentot or Iroquois, Finn or Turk, of whose 
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institutions and develojunont we know anytJiing at all. Su€h a 
world-wide sfirvey would be necessary to any induction which 
should claim to trace government in all its forms to a common 
archetype. V>u1Vj>raciionlly, no such sweeping together of incon- 
gruous savag*e usa^e and tradition is needed to construct a safe 
text from wliicdi to study the governmeilts tJiat have grown and 
come to full flower in the inditical world to which we belohg. 
In order to trace the lineage of the European and American 
governments wfiieli have constituted the order of so<*.ial life for 
those stronger and nobler races Avhich have made the most nota- 
ble progress in civilization, it is essential to know the political 
history of the Greeks, the Latins, the Teutons, and the (.'elts 
principally, if not only, aiul the original political habits and 
ideas of the Ar^'an and Semitic races alone. The existing gov- 
ernments of Europe and America furiiTsh the dominating types 
of to-day. To know other systems which are defeated or dead 
would aid only indirectly towards an understanding of thgse' 
which are alive and triumphant. 

3. Semitic and Turanian Inst/ince. — Even Semitic institutions, 

indeed, must occupy only a secondary place in sijch inquiries. 
The main stocks of modern European forms of government arc 
Aryan. The institutional history of Semitic or 'I’uraiiian peoples 
is hardly part of the history of European governments : it is only 
analogous to it in many c)f the earlier s' ages of development. 
Aryan, Semitic, and Turanian race^ alike seem to Iiave passed 
at one period or another through similar forms of social organiza- 
tion. Each, consequently, furnishes illustrations in its history, 
and in those social customs and combinations which have most 
successfully survived the Avreck of ct .Ji'ge, of probabV^ early 
forms and possible succes.sive stages, of political life among tiie 
others. Aryan i)raclice may often be freed fro^i doubt by 
Semitic or Turanian instance ; but it is Aryan practice we pri6- 
eipallj^ Avish to know. ' 

4. Government rested First upon Einship. — What is known of 
the central nations of liC.story clearly reveals the fact tliat social 
organization, and consequently government (which is tke visible 
form of soliial organization), originated in kinship. The original 
bond of union and the or/ginal sanction for magisterial authority 
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wet% one and the same thing, namely, real or feigned blood-rela- 
tionship. In other words, families were the original units of 
social organization; and were at first, no doubt, in a large degree 
separate. The man and his wife *and offspring lired generally 
^art. It was only by slow stages and under the influence of 
many changes of habit ^ind environment that the family organ!* 
za'^ion widened and families were drawn together into communi- 
ties. A group of men who considered themselve ; in some sort 
kinsmen constituted the first State. 

5. Early History of the Family; was it originally Patriarchal? 
— The origin of government is, therefore, intimately connected 
with the early history of tlie family. It is the more unfortunate 
that the (jonelusions to be drawn# from vhat is known of the 
beginnings of the family should furnish matter for much,modf‘rn 
difference of opinion, 'this difference of oi>iuion may be defi- 
nitely summed up in the two following contrasted views: — 

* . .(1) the patriarchal family, to which the early history of 
the greater races runs back, and with whicli thtit history seems 
to begin, was the family in its original estate, — the original, the 
true archaic^amily. 

• 

The patriarchal fiiniily is that in whicli descent is traced to a common 
male ancoslor, through a direct male line, and in which the authoritj- of 
rule vests in the eldest living male ascendant. 

(2) That *the patriarchal family, nvhich is acknowledged to be 
found in one stage or another of the develoj)ment of almost every 
race now civilized, was a developed and comparatively late form 
of tlie family, and not its first form, having been evolved tlirough 
various stages and varu’^^es of poly.imVy (plurality of linsban Is') 
afld of polygyny (plurality^ of wives) out of a ]K)ssil)ly original 
state of pr^iniseuity and utter confusion in the relations of the 
s^xes and (9^ consequent confusion in blood-relationship and^in 
the government of offspring. 

In brigf, it is held on the one hand that the patriarchal family 
was thp original family; and on the oilier, that it was not the 
original 4)ut a derived form, others of a less distinct organization 
preceding it. 

6. The Evidence. — It is of course wnpracticable to set forth 
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here the miscellaneous evidence which has been swept togAher 
concerning s® very obscure and complex a question. Suffice it 
to say that among many primitive races cases abound of the 
reckoning oi kinship throiigh mothers only, as if in mattw-of- 
course doubt as to jmterniiiy ; of consanguinity signified through 
out the wide circle of a tribe, not by a^al or supposed common 
descent from a human ancestor, but by means of the fictio^of 
common descent from some bird or beast, from which the tribe 
takes its name,^as if for lack of any better means of detewnining 
common blood j of marriages of brothers witli sisters, and of 
groups of men with groups of women, or of groups of men with 
some one w'oman. In the case of some tribes, moreover, among 
whom polygamy or even mouogamy now exists, together with a 
patriarchal discipline, it is thought to be possible to tracg clear 
indications of an evolution of these mor? civilized fonns of famil}' 
organization from earlier practices of loose multiple marriages 
or even still earlier promiscuity in the sexual relatioir. * 

The peoples, however, among whom such confusions of sexual 
relationships have been observed are not those who have emerged 
upon the European field. Among almost every l^ropean folk 
there is clear, unbroken tradition running back to a patriarchal 
power and organization. Roman law, that prolific mother of 
modern legal idea and practice, bears impressed upon every 
feature of it indubitable marks of its de»:;ent from a time when 
the father ruled as king and high ^:)riest in the fanlily. Greek * 
institutions speak hardly less unequivocally of a similar deriva- 
tion. No belief is more deeply fixed in the traditions of the 
great peoples wlio have made modern history than the belief of, 
direct common descent, cthrough maley^'^lrom a conim<vn male 
ancestor, human or divine; and nothing could well be mdre 
numerous or distinct than ihe traces inhering in the very heart 
of- their polity of an original patriarchal Organization of tRe 
family as tlie archetype of tlieir political order. * 

7. The Warrantable Conclusion. — The evidence of more con- 
fused marriage relationsihips, moreover, nowhere of, such a 
character as to warrant the conclusion that promiscuitydn sexual 
connectioAs has among any people marked ^ilie first or any regular 
stage of social development. “ All the evidence we possess tends 
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to show that among our earliest human ancestors the family^ not 
the tribe, formed the nucleus of every social group, and, in many 
cases, was itself perhaps the only social group.” ‘‘It seems 
prol^ble, moreover, that monogam;^ prevailed ajsno^ exclusively 
^piong our earliest human ancestors.”^ Promiscuity belongs, 
not to the most primiti\«e times or to the regular order of social 
lif^, but rather to exceptional seasons of demoralization or con- 
fusion j to times of decadence rather than to the origins of the 
* race. J^olyandry has grown up only where the wcftnen were fewer 
than the men, and has almost necessarily broken down when the 
numerical balance between the sexes was restored. Polygyny 
“has been less prevalent at the lowest stages of civilizatioi^ — 
where wars do not seriously disturjp the oportion of the sexes; 
where life is chiefly supported by hunting, and female Jabor is 
consequently of slight viJliie; where there is no accumulation of 
wealth and no distinction of class, — than it is at somewhat higher 
•stages.^^^ •Where it does exist, it is invariably confined to a 
small minority of wealthy and powerful men; the majority, from 
choice or necessity, are always monogamous. First and last, the 
strong monogamous instinct, which man shares with all the 
higher orders of beasts, has tended to exclude promiscuous or 
multiplied sexual connections, and to build up a distinct family 
order round about monogamous marriages. 

The efficient races Vrho have dominated the European stage, at 
' any rate, caitie into their place of le^ership and advantage under 
the discipline of the patriarchal order of family life. Whether 
with several wives or with only one, the father was chief and 
master among them, and the family showed that clear authority ' 
and cloje organization .vij^ich was to s(y ve in fulness of time as 
tl«3 prototype and model for the State. 

8. From (he Patriarchal Family to the State. — Among these 
A^-yan peoples thefe was first the family ruled by the father Us 
king and •priest. There was no majority for the sons so long as 
their father lived. They might marry and have children, but 
they coufd have no entirely separate an^i independent authority 
during their father’s life save such as he suffered them to exer- 

1 Westermarck, History of Human Mannage^ pp. 638, (kd. 

» Id., 648. ' 
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cise. All that they possessed, their lives even and the li^^s of 
those dependent upon them, were at tlie disposal of this abso- 
lute father-sovereign. SucJi a group nnturnlly broadens in time 
into the 'HaisSfil or gens^ and over this too a chief kinsman rules. 
There are common religious rites and observances which the gerf^ 
regards as symbolic of its unity as a com^}Osite family; and heads 
of houses exercise many high representative and probably some 
imperative magisterial functions by virtue of their position. 
Then, as the 'social order widens, Houses are in the'Ir turn 
absorbed. The first distinctively political unit, no doubt, was 
the Tribe: broader than the gens and tending to subordinate it; 
a body in which kinship must still have been deemed the bond 
of union, but in which, neve,vtheless, it must have been a very 
obscure bond indeed, and in which family rights must steadily 
have tended to give way before the es*tablisliment of a common 
order within which the House served only as a unit of member- 
ship and a corporation for worship. • 

Tribes at length united to form a. State. In days of nomadic 
habit the organization of the “[rribe sufficed, and no more fixed, 
definite, or effective order was attempted. But w^en a people's 
travelling days were over, a settled life bronglit now needs of 
organization: a larger power must have sprung up almost of 
itself. Then a very significant thing happened. The State in 
effect ousted both the House and the Tribe from their functions 
as political units, and came itself to rest, not upon these for* 
foundation, but upon the family, the original formation of the 
social substructure. Tribe and gens served heiKie forth only as 
religious corporations or as the convenient units of representa- 
tion in the action of the State. 

9. PrepoBsessions to be put away. — In l(K)king back to the fiYst 
stages of political development, it is necessary to p\<jt away from 
the mind certain prepossessions Avhich are both propi'r and legfti- 
mate to modern conceptions of government, but whicK can have 
found no place in primitive thought on the subject. ^It is not 
possible nowadays to understand the early history of institutions 
without thus first divesting the mind of many conceptions most 
natural a#d apparently most necessary to iU- The centuries which 
separate us from the infancy of society separate us also, by the 
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wh(Me length of the liistory of human thouglit, from the ideas into 
which the fathers of the race were l)orn ; and nothing but a most 
credulous movement of the imagination can enable the student of 
to-day to throw himself back into tliose conceptij^ls social con- 
'^ction and authority in which government took its rise. 

10. The State and the Land. — How is it possible, for instance, for 
th^ modern mind to conceive distinctly a travelling political organi- 
zation, a State without territorial boundaries or the need of them, 
composed of persons, but associated with no fixed'or certain habi- 
tat ? And yet such were the early tribal states, — nomadic groups, 
now and again hunting, fishing, or tending their herds by this or 
that particular river or upon this or that familiar mountain slfi^pe 
or inland seashoi-e, but never regarding th elves or regarded by 
their jieighbors as finally identified with any definite tQrritor}^ 
Historians have i)ointed out the abundant evidences of these facts 
that are to be found in the history of Europe no further back than 
•tlH=i fiffli century of our own era. The Franks came pouring into 
the Koman empire just because they had had no idea theretofore 
of being confined to any particj^ilar Frank-^a?ic?. They left no 
France behiij^ them at the sources of the Rhine; and their kings 
quitted those earlier seats of tli^ir race, not as kings of France, 
but as kings of the*" Franks. There were kings of the Franks 
when the territory now called Germany, as well as that now 
known as France, was ln tlie ix)ssession of* that imperious race : 

’ and they bedame kings of Fr^mce only when, some centuries later, 
they had settled down to the unaccustomed habit of confining 
themselves to a single land. Drawn by the processes of feudali- 
zation (secs. 313, 323, 351, 352), sovereignty then found at last a 
local hqj3itation and a jia^ec. » 

^1. The same was true of the other Germanic nations. They 
also had chcsfs who w^ere the chiefs '*of people, not the chiefs of 
l^ds. There w^ere' kings of the English for many a year, ev^n 
for severaS centuries after a.d. 449, before there was such a thing 
as a king^of England. John was the first officially to assume the 
latter tjtle. From the first, it is trueyj social organization has 
everywhere tended to connect itself more and more intimately 
with the land from which each social group has drawfi its suste- 
nance. When the migratory life was ^)ver, especially, and the 
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settled occupations of agriculture had brought men to a Aand 
upon the land which tliey were learning to till, political life, 
like all the other coniiniinal activities, came to be associated 
more and more ftbvctly with the land on which each commmnity 
lived. But such a connection between lordship and land was 
slowly developed notion, not a notion twfti-born with the notion of 
government. 

12. Modern definitions of a State always limit sovereignty to 
some definite land. “ A State ” — inns tlie modern definition — 
^^is a People organized for law within a definite territory.” But 
the first builders of government would not have found such a 
deftnition intelligible. They could not have understood wliy 
they might not move their whole people, * bag and baggage,’ to 
other lands, or why, for the matter of that, they might not keep 
them moving their tents and possessions unrestingly from place 
to place in perpetual migration, without in the least disturbing 
the integrity or even the administration of their infant ^ State.’ 
Each organized group of men had other means of knowing their 
unity than mere neighborhood, to one another; other means of 
distinguishing themselves from similar groups of ijmn than dis- 
tance or the intervention of mountain or stream. The original 
governments were knit together by bonds closer tljan those of 
geography, more real than the bonds of mere contiguity. They 
were bound together ♦^by real or assumed ^kinship. They had a 
corporate existence which they regarded as inhering in their ' 
blood and as expressed in all their daily relations with each 
other. They lived together because of these relations ; they were 
not related because they lived together. 

13. Contract versus Status. — Scarcely less necessary to\modern 
thought tlian the idea of territoriality as connected with the exiJjt- 
ence of a State, is the idea of contract as deterininingCjhe relations 
of* individuals. And yet this idea, too, must-be put away if we 
would understand primitive society. In that society men were 
born into the station and the part they were to have throughout 
life, as they still are amo^g the peoples who preserve their earliest 
lonceptions of social order. This is known as the law 'Of status. 
It is not rf matter of choice or of voluntary arrangement in what 
relations men shall stand.*towards each other as individuals. He 
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who^s born a slave, let him remain a slave ; the artisan, an arti- 
san; the priest, a priest, — is the command of the )aw of status. 
Excellency cannot avail to raise any man above his parentage; 
aptitude is suffered to operate only within the^bpiiere of each 
Bfcan’s birthright. No man may lose ‘ caste ^ without losing 
respectability also and fdi-feiting the protection of the law. Or, 
• to go back to a less developed society, no son, however gifted, 
may lawfully break away from the authority of his father, how- 
ever crmel or incapable that father may be ; or make any alliance 
which will in the least degree draw him away from the family 
alliance and duty into which he was born. There is no thought 
of contract. Every man’s career is determined for him before 
his birth. His blood makes his li&. Tv. break away from one’s 
birth p^ation, under such a system, is to make breach not ^nly of 
social, but also of religious duty, and to bring upon oneself the 
cufses of men and gods. Primitive society rested, not upon con- 
^»a^t, but t!poii status. Status had to be broken through by some 
conscious or unconscious revolution before so much as the idea 
of contract could arise ; and when^that idea did arise, change and 
variety were assured. Change of the existing social order was 
the last thing of which the primitive community dreamed ; and 
those races which allowed the rule of status to harden about their 
lives still stand where they stood a thousand years ago. The 
leaving of men to have their careers determined by their efficien- 
*cies,” says Mr. Spencer, “we, may call the principle of change in 
social organization.” 

14. Theories concerning the Origin of the State: the Contract 
Theory. — Such views of primitive society furnish us with destruc- 
tive distfblvents of certainukheories once of almost universal vogue 
as*to the origin of government. The most famous, and for our 
present purjt)ses most important, of these theories is that which 
a^ribes the •origin of government to a * social compact* among 
primitive fnen. 

The iSost notable names connected with thjis theory as used to account 
for th4 existence of political society are the names of Hooker, Hobbes, 
Locke, and Rousseau. Jt is to be found developed in Hooker^ EcclesiaS’^ 
tical Polity^ Hobbes* LMathan, Locke's Civil Government, and'^ousseau's 
77ie Social Contract. * 
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This theory begins always with the assumption that there exists, 
outside of and above the laws of men, a Law of Nature.^ Hobbes 
conceived this Law to include ‘^justice,'’ “equity,’^ “modesty,” 
“mercy”; 'tin%im, ^ doing ^o others as we would be done«to.’” 
All its chief commentators considered it the abstract standard 
which human law should conform. Int^ tliis Law primitive men 
were born. It was binding upon their individual consciences ;'^but 
their consciences were overwhelmed by individual pride, ambi- ^ 
tion, desire, and passion, which were strong enough to abrogate 
Nature^s Law. That Law, besides, did not bind men together. Its 
dictates, if obeyed, would indeed enable them to live tolerably 
width one another ; but its dictates were not obeyed ; and, even if 
they had been, would have furnished no permanent frame of civil 
government, inasmuch as they did not sanction magistracjes, the 
setting of some men to be judges of the duty and conduct of other 
men, but left each conscience to command absolutely the conduct 
of the individual. In the language of the ^judiciofts ftooKer,* 
the laws of Nature “do bind men absolutely, even as they are 
men, although they have never, any settled fellowship, never any 
solemn agreement, amongst themselves what to dc^or not to do; 
but forasmuch as we are not by ourselves sufficient to furnish 
ourselves with competent store of things needful for such a life 
as our Nature doth desire, a life fit for the dignity of man, there- 
fore to supply these* defects and iinperfactioiis which are in us 
living single and solely by ^urselvq^s, we are naturally induced to* 
seek communion and fellowship with others. This was the cause 
of men uniting themselves at first in politic societies.”* In other 
words, the belligerent, non-social parts of man’s character were 
originally too strong fom this Law of^ature, and the ^tate of 
nature,’ in which that Law, and onjy that Law, offered restrsftint 
to the selfish passions, became practically a stale of %var, and con- 
sequently intolerable. It was brought to an*end in the only vfky 
in which such a condition of affairs could be broughlf to an end 
without mutual extermination, namely, by common consent, by 
men’s “agreeing together mutually to enter into one co^imunity 

For t]^ natural history of this conception of «. Law of Nature^ see Maine, 
Ancient %Law, Chap. 111. Also post, secs. 269-27f. 

> Ecclesiastical Polity, Book L, sec. 10. 
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aud ijiake one body politic.” (Locke.) This agreement meant sub- 
mission to some one common authority, which should judge between 
man and man ; the surrender on the part of each man of all rights 
antag'3iiistic to the rights of others ; forbearance " lid .cooperation. 
Locke confidently affirmed “that all men are naturally in that 
state [a state, ^.c., of nature], and remain so till, by their own 
. consents, they make themselves members of some politic society.” 
It was only as the result of deliberate choice, in the presence of 
the possible alternative of continuing in this state of nature, that 
commonwealths came into being. 

15. Traditions of an Original Lawgiver. — Ancient tradition 
had another way of accounting for the origin of laws and institu- 
tions. The thought of almost every nation of antiquity went back 
to sump single lawgiver at whose hands their government had 
taken its essential and characteristic form, if not its beginning. 
There was a Moses in the background of many a history besides 
that of the •'Jews. In the East there was Menu; Crete had her 
Minos ; Athens her Solon ; Sparta her Lycurgus ; Home her 
Numa; England her Alfred. These names do not indeed in 
every instancq,stand so far back as the beginning of government ; 
but they do carry the mind back tin almost every case to the birth 
of national systems, and suggest the overshadowing influence of 
individual statesmen as the creative power in framing the greater 
combinations of political They bring the conception of conscious 
Choice into the history of institutions^’ They look upon systems 
as made, rather than as developed. 

16. Theory of the Divine Origin of the State. — Not altogether 
unlike these ancient conceptions of lawgivers towering above 
other mea^ in wisdom and eii>thority, dominating political const ruc- 
tiod, and possibly inspired by divine suggestion, is that more 
modern idea tivhich attributes human government to the imme- 
diate institution of God himself, — to the direct mandate of the 
Creator. This theory has taken either the definite fcwm of regard- 
ing human rulers as the direct vicegerents of God, or the vague 
form of regarding government as in som-) way given to man as 
part of hirt original make-up 

17. The Theories aiMl the Facts. — Modem research Snto the 
»ai*ly history of mankind has made it possible to reconstruct, 
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in outline, much of the thought and practice of primitive sofciety, 
and has thife revealed facts which render it impossible for us to 
accept any of these views as adequately explaining what they 
seek to explain^ The defects of the social compact theory ace too 
plain to need more than brief mention. That theory simply has 
no historical foundation. The family w'Us the original, and status 
the fixed basis, of primitive society. The individual counted for 
nothing; society — the family, the tribe — counted for everything. 
Government came, so to say, before the individual and was coeval 
with his first human instincts. There was no place for contract ; 
and yet this theory makes contract the first fact of social life. 
Spch a contract as it imagines could not have stood unless sup- 
ported by that reverence for ^ law ^ which is an altogether modern 
principle of action. The times in which government orifj:iiiated 
knew absolutely nothing of law as we conceive it. The only bond 
was kinship, — tlie common blood of tlie community ; the olily 
individuality was the individuality of the community ‘as a whole. 
Man was merged in society. Without kinship there was no duty 
and no union. It was not by eomxKumding rights, but by assum- 
ing kinship, that groups widened into States, — npt by contract, 
but by adoption. Not deliberates and reasoned respect for law, 
but habitual and instinctive respect for authoritv, held men 
together; and authority did not rest upon mutual agreement, 
but upon mutual subordination. 

18. Of the theories of the origination of government in indi- 

vidual lawgiving or in divine dictate, it is sufficient to say that 
the one exaggerates the part played by human choice, and the 
other the part played by man’s implanted instincts, in the 
formation and shaping tf political society. i 

19. The Truth in the Theories. — ,XJpon each of these theories, 
nevertheless, there evidently lies the shadow of a trutfli. Although 
gbvernment did not originate in a deliberate contract, ‘and although 
no system of law or of social order was ever made ‘ out of hand ’ 
by any one man, government was not all a mere spontaneous 
growth. Deliberate choice has always played a part in its devel- 
opment. It was not, on the one hand, given to man ready-made 
by God,„kor was it, on the other hand, a human contrivance. In 
its origin it was spontasieous, natural, twin-born with man and 
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the Aristotle was simply stating a fact when he said, 

Man is by nature a political animal.” But, once having arisen, 
government was affected, and profoundly affected, by man’s 
choice ; only that choice entered, not to originate^u? to modify 
government. • 

20^ Conclusion. — Viewed in the light of ^^the observed and 
•recorded experience of mankind,” ^^the ground and origin of 
^society is not a compact ; that never existed in ai^y known case, 
and iiev'er was a condition of obligation either in primitive or 
developed societies, either between subjects and sovereign, or 
between the equal members of a sovereign body. The true 
ground is the acceptance of conditions which came into exist- 
ence by the sociability inherent in hian, and were developed by 
man’s f\iontaneous search q^fter convenience. The statement that 
while the constitution of man is the work of nature, that of the 
state is^the work of art, is as misleading as the opposite state- 
ment that governments are not made, but grow. The truth lies 
between them, in such propositions as that institutions owe their 
existence and development to deliberate human effort, working in 
accordance wifh circumstances naturally fixed both in human 
character and in the external field of its activity.” * 

21. The Beginnings of Government. — Government must have 
had substantially the same early history amongst all progressive 
races. It must have bSgun in clearly defined family discipline. 
Such discipline would scarcely be possible among races in which 
consanguinity was subject to profound confusion and in which 
family organization therefore had no clear basis of authority on 
which to rest. In every case, it would seem, the origination of 
what we 'should deem worfay of the naSie of government must 
have awaited the development of some such definite family as 
that in whicii the father was known, and known as ruler. 
AVhether or^nSt the patriarchal family was the first form of the 
family, it must have furnished the first adequate form of gov- 
ernment. • 

22. Tha Family the Primal XJnit. — The*^ family was the primal 
unit of political society, .and the seed-bed of all larger growths of 
government. The individuals that were drawn together '!;o con* 

^ John Morley, Rousseau, Vol. II., pp. 183-4. 
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3 titute the earliest communities were not individual mA, as 
Locke and d[iOcke’s co-tlieorists would lead us to believe, but 
individual fajiiilies; and the organization of these families, 
vvhetlier sinyl3/-r^ir in groups, furnished the ideas in which politi- 
cal society took its root. The members of each family were 
bound together by kiiisliip. The father’s autliority bore the 
single sanction of his being the fouiitaiii-liead of the conTmou 
blood-relationship. No other bond was known, or was then con- 
ceivable, except this single bond of blood-relationship. A man ' 
out of this circle of kinship was outside the boundaries of pos- 
sible friendshi}), was as of course an alien and an enemy. 

, 23. Persistence of the Idea of Kinship. — When society gi’ow, 
it grew without any change of this idea. Kinship was still, 
iictualjy or theoretically, its only amalgam. The commoywealtli 
was for long conceived of as being only a larger kindred. When 
by natural increase a family multiplied its branches and widened 
into a ge?iSf and there was no grandfather, great-grahdfatliei:, or 
other patriarch living to keep it together in actual domestic 
oneness, it would still not s^)arate. The extinct authority of 
the actual ancestor could ])e rei)laced by the less comprehensive 
but little less revered authority of some selected elder of the 
‘House,' the oldest living ascendant, or the most capable. Here 
would be the materials for a complete body politic held together 
by the old fibre of actual kinship. 

24. Fictitious Kinship: Adoption. — Organization upon the 
basis of a fictitious kinship was liardly less naturally contrived 
in primitive society. There was the ready, and immemorial, 
fiction of adoption, which to the thought of that time seemed no 
fiction at all. The adopted man waiPr no less real a m^jimber of 
the family than was he who was n£\tural-born. His admittAice 
to the sacred, the exclusive religious mysteries of die family, at 
which no stranger was ever suffered even to be present, and liis 
acceptance of the family gods as his own gods, was not less effi- 
cacious in making him one with the household and thp kin than 
if he had opened his Voins to receive their blood. And so, too. 
Houses could grow by the adoption of families, tl*ough the 
Bngrafki»ig of the alien branches into thir same sacred stock of 
the esoteric religion of Ahe kindred. Whether naturally, there- 
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fore, f>T artificially, Houses widened into tribes, and tribes into 
commonwealths, without loss of that kinship in th% absence of 
which, to the thinking of primitive men, there could be no com- 
munion, and therefore no communitjf, at all. 

25. Kinship and Beligion. — In this development kinship and 
religion operated as the bwo chief formative influences. Eeli- 
gion 'seems in most instances to have been at first only the expres- 
sion of kinship. The central and most sacred worship of each 
* group of men, whether family or tribe, was the woTship of aiices- 
tors. At the family or communal altar the worsliipper came into 
the presence of the shades of the great dea '' of his family or race. 
To them he did homage; from them lie craved protection arid 
guidance. The adopted man, therefore, when received into this 
hallowed communion with the gods of the family, accepted its 
fatliers as his own, and Cook upon himself the most solemn 
duth\'. and acnpiired the most sacred jirivileges of kinship. So, 
tbo,. of Che family adopted into the grens, or the giens received into 
the tribe. The new group accepted the ancestry by accepting the 
worship of the adopting House or jjommunity. 

Religion wj^ thus quite inseparably linked with kinship. It 
may be said to have been the thought of which kinshij) was the 
embodiment. It was* the sign and seal of the common blood, the 
expression of its oneness, its sanctity, its obligations. He who 
Jiad entered into the boiids of this religion had, therefore, entered 
flito the heart of kinship and taken of»its life-blood. His blood- 
relationship was thus rendered no fiction at all to the thought of 
that day, but a solemn verity, to which ever}’^ religious ceremo- 
nial bore impressive witness. 

26. T{)<e Bonds of Beligioji and PrecedeiM;. — The results of such 
a system of life and thought were most momentous. It is com- 
monplace nov^to remark upon Englisfi regard for precedent, and 
up(3!n the interesting development of ‘common' and ‘case' law! 
But not evto an Englishman or an American can easily conceive 
of any such reverential regard for precedent as must have resulted 
from a canonization of ancestors. We hatre ourselves in a meas- 
ure canonked our own forefathers of the revolutionary era, wor- 
shipping them around fourth of July altars, to the greaV benefit 
both of our patriotism and of our politicalonorality. But the men 
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of *76, we are all willing to acknowledge, were at their greatest 
only men. ^The ancestor of the primitive man became, on the 
contrary, a god, and a god of undying power. His spirit lived 
on to blesst or-.»to curse. His favor had to be propitiated, his 
anger appeased. And herein was a terribly effective sanction 
for precedent. It was Jio light matter to dej)art from the prac- 
tices of these potent ancestors. To do so was to run in the face 
of the deities. It was to outrage all religious feeling, to break 
away from ali' the duties of spiritual kinship. Precedent was 
under such circiimstaiices imperative. Precedent of course soon 
aggregated into custom, — such custom Jis it is now scarcely pos- 
sjJjle to conceive of, — a supreme, uniform, imperious, infrangible 
rule of life which brought within its inexorable commands every 
detail ^,of daily conduct. 

27. The Beign of Custom. — This reign of customary law was 
long and decisive. Its tendency was to stiffen social life into a 
formula. It left almost no room at all for the play of individu- 
ality. The family was a despotism, society a routine. There 
was for each man a rigorous drill of conformity to the custom of 
his tribe and house. Superstition strengthened ^very cord and 
knot of the network of observance which bound men to the prac- 
tices of their fathers and their neighbors. That tyranny of social 
convention which men of independent or erratic impulse nowa- 
days find so irksome, — that ‘tyranny o^ one’s next-door neigh- 
bor’ against which there are now and again found men bold 
enough to rebel, — had its ideal archetype in this rigid uniformity 
of custom which held ancient society in hard crystallization. 

28. Fixity of System the Buie, Change the Exception. — Such 
was the disciidine that yioulded the infancy of political^ society : 
within the family, the supreme will of the father; outside^ the 
family, the changeless standards of religious opin4on. The ten- 
dency, of course, was for custom to become fixed in a crust -too 
solid ever to be broken through. In the majority of bases, more- 
over, this tendency was fulfilled. Many races have never come out 
of this tutelage of inexorable custom. Many others have advanced 
only so far beyond it as those caste systems in which 'fihe law of 
stcUtis artd the supremacy of immemorial custom have worked out 
their logical result in an unchanging balance of hereditary classes. 
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The niajority of mankind- have remained stationary in one or 
another of the earliest stages of political development, their laws 
DOW constituting as it were uncient records out of which the 
learndd may rewrite the early history of those other faces whom 
primitive custom did not stagnate, but whosc^ systems both of 
government and of thou^t still retain many traces (illegible 
without illumination from the facts of modern savage life) of a 
similar infancy. Stagnation has been the rule, progress the ex- 
ception. * The greater part of the world illustrates in its laws and 
institutions what the rest of the world has escaped ; the rest of 
the world illustrates what favorable change v^aj capable of mak- 
ing out of the primitive practices with w]ii(*h the greater part 
the world has remained perforce content. 

29. Changes of System ^utrun Changes of Idea. — The oiiginal 
likeness of the progressive races to those Avliieh have stood still 
is w*itne^<=;'^d by that persistency of idea of which I have already 
spoken. Progress has brought nations out of the primitive prac- 
tices vastly more rapidly than it has brought them out of the 
primitive ideas of political society. Practical reform has now 
and again attained a speed that has never been possible to thought. 
Instances of this so abound in th^ daily history of the most pro- 
gressive nations of the world of to-day that it ought not to be 
difficult for us to realize its validity in the world of the first days 
^f society, ,Our own gtfilds and unions and drdc.rs, merely volun- 
tary and conventional organizations they are, retain in their 
still vivid sense of the brotherhood of their members at least a 
reminiscence of the ideas of that early time when kinship was 
the only conceivable basis of association bet'wneeii man and man, 
when “ each assemblage ofmmen seems t& have been conceived as 
a Family.” ^ In England political q^ange has made the great 
strides of the^ last two centuries without making the (h*own any 
less the centrjfl object of the theoretical or lawyerly conception o^ 
the English constitution. Every day witnesses important exten- 
sions and oven alterations of the law in our courts under the sem- 
blance of a simple apjflication of old rule# (secs. 258, 1421, 1422). 
Circumstahees alter principles as well as cases, but it is only the 
cases which are suppo^d to be altered. The principlesVemain, 

i^Maine, ^arly History of Institutions^ p. 232. 
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in form, the same. Men still carry their brides on weeding 
journeys, aitJiough the nocessit}'^ for doing so ceased with the 
practice, once general, of stealing a bride. ^Good blood’ still 
continues t<s> wtirk wonders, though achievement has come ‘to be 
the only real patent of nobility in the modern world. In a thou- 
sand ways we are more advanced than we thmk we are. 

30. How did Change enter? — The great question, then, is. How 
did change enter at all^that great nursery of custom in which all 
nations* once wore short clothes, and in which so many’ nations 
still occupy themselves with the superstitions and the small play 
of childhood ? How did it come about that some men became 
progressive, while most did not ? This is a question by no means 
easy to answer, but there are^ probabilities which may throw some 
light upon it. 

31. Differences of Cnstom. — In the fii‘st place, it is not prob- 

able that all the groups of men in that early time had the same 
customs. Custom was doubtless as flexible and iiiallbable in its 
infaiu'.y as it was inflexible and changeless in its old age. In 
proportion as group separated from grou]) in the restless days 
of the nomadic life, custom would become differentiated from 
custom. Then, after first being the cause, isolation would become 
the natural result of differences of life and belief. A family or 
tribe which had taken itself apart and built up a practice and 
opinion all its own would thereby have made itself irrevocably 
a stranger to its one-time khismen of other tribes. When its life 
did touch their life, it would touch to clash, and not to harmonize 
or unite. There would be a Trojan war. The Greeks had them- 
selves come, it may be, from these very coasts of Asia Minor; 
the Trojans were perha^ their forgotten and now alien ::insmen. 
Greeks, Homans, Celts, had probably once been a single people ; 
but how unlike did they become ! ^ 

^ 32. Antagonism between Cnstoms. — We need "not speci^ly 
spur our imaginations to realize how repugnant, how naturally 
antagonistic, to each other families or tribes or races would be 
rendered by differences <)f custom. We all know that there is 
nothing that human beings (especially when in a lo^ state of 
(;ulture)*dre so little disposed to tolerate as divergencies of cus- 
tom,” says Mr. Hamertoa, wlio is so sure of the fact that he does 
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not stop to illustrate it How ^odd/ if not 'ridiculous/ the ways 
of life and the forms of belief often seem to us ^ a foreign 
coiintry, — how instinctively we pronounce them inferior to oui’ 
own!. The Chinaman manages his *l-ice quite as^slylfully with 
his ' chop-sticks ’ as we manage ours with our forks ; and yet how 
‘queer/ how ‘absurd’ ckop-sticks are! And so also in the 
weightier matters of social and religious practice. 

3^1 Competition of Customs. — To the view of the primitive 
man all , customs, great or small, were matters of n-eligion. His 
whole life was an affair of religion. For every detail of conduct 
he was accountable to his gods and to the religious sentiment 
of his own people. To tolerate any practices different from those 
which were sanctioned by tlie immemorial usage of the tribe was 
to tolerate impiety. It was a matter of the deepest moment, 
therefore, with each tribal* group to keep itself uncontaminated 
by ai ’an custom, to stamp such custom out wherever and when- 
ey^^.r it Vould be discovered. That was a time of war, and war 
meant a competition of customs. The conqueror crushed out the 
practices of the conquered and compelled them to conform to his 
own. 

34. The Be^r prevail. — Of pourse in such a competition the 
better custom would •prevail over the worse.* The patriarchal 
family, with i*ts strict discipline of the young men of the tribe, 
would unquestionably^ be “the best campaigning family,” — 
^^ould supifly the best internal organization for war. Hence, 
probably, the national aspect* of the world to-day: peojdes of 
patriarchal tradition occupying in unquestioned ascendency the 
choicest districts of the earth; all others thrust out into the heats 
or colds f)f the less-favored continents, pr crowded into the for- 
gotten corners and valley-cfosets of the world. So, too, with the 
more mvigori^ing and sustaining relTgions. Tliose tribes which 
weie least infimidat«d by petty phantoms of sii])erstition, least, 
hampered by the chains of empty but imperative religious cere- 
monial, by the engrossing observance of times and seasons, having 
greater conl&dence in tjieir gods, would haye greater confidence in 
themselves, would be freer to win fortune by their own hands, 

1 For the best developm«iiit of the whole idea of tljis pjiragi’ajli 
in this connection, see Bagehot, Physics and Polijics^ Chap. II. 
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instead of passively seeking it in the signs of the heavens *br in 
the aspects pOf nearer nature; and so would be the surer con- 
querors of the earth. Religion and the family organization were 
for these ecV’ly* groups of kifidred men the two indexes of charac- 
ter. In them was contained inferiority or superiority. The most 
serviceable customs won the day. 

35. Isolation, Stagnation. — Absolute isolation for any of these 
early groups would of course have meant stagnation; just as 
surely as contact with other groups meant war. The world, 
accordingly, abounds in stagnated nationalities ; for it is full of 
instances of isolation. The great caste nations are examples. It 
is^, of course, only by a figure of speech that we can speak of vast 
peoples like those of China, and India as isolated, though it is 
scarce^ a figure of speech to say that tliey are stagnated. Still 
in a very real sense even these popuious nations were isolated. 
We may say, from what we discern of the movements of the 
nations from their original scats, that the races of China and 
India were the ^back-water ^ from the great streams of migration. 
Those great streams turned towards Europe and left these out- 
lying waters to subside at their leisure. In subsi(j^ng there was 
no little commotion amongst them. There were doubtless as 
many intertribal wars in the early history of China before the 
amalgamation of the vast kingdom as there have been in the his- 
tory of India. That same competition pf custom with custom 
which took place elsewhere^ also took place there. But the tribes 
which pressed into China were probably from the first much of a 
kind, Avith differing but not too widely contrasted customs, which 
made it possible for them to assume at a now very remote period 
a uniformity of religioi\and of social^ organization nevv^^i’ known 
amongst the peoples that had gone to the West ; so that, before 
the history that the rest of the world remembei > had begun, 
China’s wall had shut her in to a safe stagnation of monotonous 
uniformity. The great Indian castes were similarly set apart in 
their vast peninsula by the gigantic mountains which piled them- 
selves between them a^id the rest of the continent. The later 
conquests which China and India suffered at the hands cf Oriental 
invfuierg^/esulted in mere overlordships, wj^icli changed the desti- 
nation of taxes, but did. not touch the forms of local custom. 
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3i. Hovement and Change in the West. — It is easy to imagine 
a raj)id. death-rate, or at least an incessant transformj^tioii, amongst 
the customs of those races which migrated and competed in the 
We;iifc. There was not only the cdntact with other which 
precipitated war and settled the question of predominance between 
custom and custom ; tJiere was also the slow* but potent leaven 
of shifting scene and changing circumstance. The movement of 
the peoples was not the march of a host. It was only the slow 
progress of advancing races, its stages often centuries long, its 
delays fruitful of new habits and new aspirations. We hav(\ 
doubtless, a type of what took x>lace in those early days in tlio 
transformation of the Greeks after they liati come down to tl^c 
sea from the interior of Asia Miqor. We can dimly see them 
beginning a new life there on those fertile coasts. Slowly they 
acipiifed familiarity witF their new neighbor, the se'«.. They 
learned its moods. They imagined new gods breathing in its 
•iiiild br storming in its tempestuous winds. They at length 
trusted themselves to its mercy in boats. The handling of boats 
made them sailors ; and, lured from island to island across that 
inviting sea,^they reached those later homes of their race with 
which their name was to be fo];ever afterwards associated. And 
they reached this neV^ country changed men, their hearts strength- 
ened for border adventure, their hands quick with a readier skill, 
their minds open to greater enthusiasms and enriched with warmer 
‘ imagining's, their whole nature profoiyidly alfceted by contact with 
Father vEgeus. * 

37. Migration and Conquest. — And so, to a greater or less 
extent, it must have been with other races in their nioveiuents 
toward^«their final seats. Not only th% changes of circumstance 
and the exigencies of new conditions of life, but also the con- 
(piests neces*jarily incident to those Hays of migration, must have 
Awrked grei^t, though slow, alterations in national character. We 
know the«Latins to have been of the same stock with the Greeks ; 
but by the time the Latins had reached Italy they were already 
radicallpr*different in. habit, belief, and capacity from the Greeks, 
who had, l>y other routes, reached and settled Magna Graecia. 
Conquest changes npl only the conquered, but als#^the con- 
querors. Insensibly, it may be, but d^eidy, they are' allVcted 
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by the character of the subdued or absorbed races. Normancdoes 
not merge with Saxon without getting Saxon blood into his own 
veins, and Saxon thoughts into his own head ; neither had Saxon 
overcome Cejt without being* himself more or less taken captive 
by Celtic superstition. And these are but historical instances of 
what must have Wjen more or less chara^iteristic of similar events 
in ‘ prehistoric ’ times. 

38. Intertribal Imitation. — There must, too, have been among 
the less successful or only partially successful races a powerful 
tendency towards imitation constantly at work, — imitation of the 
institutions of their more successful neighbors and rivals. Just 
as we see, in the histories of the Old Testament, frequent instances 
of peoples defeated by Jewish arms incontinently forsaking their 
own divinities and humbly commending themselves to the God 
of Israel, so must many another race,* defeated or foiled 'in un- 
recorded wars, have forced themselves to learn the customs, in 
ordej: that they might equal the success of rival races. • 

39. Individual Initiative and Imitation. — And this impulse 

towards imitation, powerful as between group and group, would 
of course, in times of movement and conquest, be even more 
potent amongst individual men. ^ Such times woulS be rich with 
opportunity for those who had energy and ‘enterprise. Many a 
great career could be carved out of the events of days of steady 
achievement. Men would, as pioneers ii^ a new country or as 
leaders in war, l>e more or less freed from the narrow testrictions 
of hard and fast custom. They coidd be unconventional. Their 
individual gifts could have play. Each success would not only 
establish their right to be themselves, but would also raise up 
after them hosts of imit^-tors. New types would find aaceptance 
in the national life ; and .so a new leaven would be introduced. 
Individual initiative would ftt last be permitted a ypice, even as 
against immemorial custom. ^ ». 

40. Institutional Changes : Choice of Eulers. — It is easy to see 
how;, under the bracing influences of race competition, such forces 
of change would operate^ to initiate and hasten a progress towards 
the perfecting of institutions and the final abolition of slavery to 
habit. And it is no less plain to see hoVk ^such forces of change 
would aifect the constitution of government. It is evident that, 
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as risus been said (sec. 34), the patriarchal family did furnisli the 
best campaigning materials, and that those races whose primitive 
organization was of this type did rapidly comfi to possess the 

m(fct-competed-for ” parts of the earth. They^it come to be 
the chief, the central races of history. But, race aggregations, 
tlirough conquest or adaption, must have worked considerable 
changes in the political bearings of the patriarchal principle. 
The direct line of male descent from the reputed common pro- 
genitor of the race could hardly continue indefinitely to be ob- 
served in filling the chieftainship of the race. A distinct element 
of choice — of election — must have crept i’' at a very early period. 
The individual initiative of which I have spoken, contribu4t*d 
very powerfully to effect this chatige. The oldest male of the 
hitheijfo reigning family was no longer chosen as of coiKse, but 
the wisest or the bravest. It was even open to the national 
chbice to go upon occasion altogether outside this succession and 
*c4ioose a Idader of force and resource from some other family. 

41. Hereditary replaced by Political Hagistracy. — Of course 
mere growth had much to do with tliese transformations. As 
tribes grew onto nations, by all the processes of natural and 
artificial increase, all distinctness of mutual blood-relationship 
faded away., Direct common lines of descent became hopelessly 
obscured. Cross-kinships fell into inextricable confusion. Family 
government and race government became n'ecessarily divorced, — 
differentiatecl. The state continued to be conceived as a Family ; 
but the headship of this huge and complex family ceased to be 
natural and became political. So soon as hereditary title was 
broken in upon, the family no longer dominated the state ; th(» 
state ab*last dominated the family. It^ often fell out that a son, 
absolutely subject to his father in ,the family, was by election 
made master^of his father outside the family, in the state. Politi- 
cal had at least begun to grow away from domestic authority. 

42. Summary. — It will be possible to set forth the nature of 
these changes more distinctly when discussing Greek and Roman 
institutions at length" in the next chaptefi^. Enough has been said 
here to hiake plain tlje approaches to those systems of govern- 
ment with which we fire familiar in the modern world%, We can 
understand how custom crystallized about the primitive man; 
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how in the case of the majority of mankind it preserved itself 
against all e^jential change ; how with the favored minority of 
the race it was broken by war,, altered by imperative circumstance, 
modified by iAiitation, and infringed by individual initiative,* Iiow 
change resulted in, progress ; and how, at last, kinsmen became 
fellow-citizens. 
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43. The Evolution of Government. — At no one of the various 

st^iges of their development may we photograph the ancient 
classical governments and say that we have an adequate picture 
of Gree,k or Roman political practice. We cannot speak of the 
governments of Greece and Rome instructively except as evolu- 
tions. Their history is of course never complete at any one period. 
Moreover, each stage of their development illuminates the pro- 
cesses which we have just been discussing, the processes by which 
the primitive constructions of^ government were modified and 
modern systems of government approached. may study 

modern governments as they are ; but in order to understand mod- 
ern governments as they are it is necessary to know ancient and 
mediaeval governments in their chief successive periods of develop 
ment. . • 

44. The Patriarchal Presddencies : Legislation. — ‘We get our 
earliest glimpse of Greek governments from Homer. When the 
Iliad and Odyssey were written, monarchy was universal through- 
out the Greek world. But not such monarchy as grew up in the 
later times of classical pclitical develonment with which^we are 
more familiar. It was monarchy of a kind which no longbr 
exists. It would be more in keeping with the modern meaning 
of words to describe it as a Patriarchal Presidency . . The kings 
of Homer’s songs were not often supreme rulers who* gave law 
and singly administered justice to their subjects. They were 
chief nobles, rather, ^the first among equals,’ presidents of councils 
of peers. The early monarchies of Greece were pot constituted 
ri single ^Vties, like the later republics, but' probably of groups of 
communities acknowledging a common government. The centre 
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of tli^t government was the council of Elders (Gerontes), heads of 
the noble families. That council was the ^king’s goimciP only 
because it convened at the king’s suininoiis. He called his peers 
to a feast. To speak modernly, the *d inner-table ’/ai^the council- 
board. State affairs were discussed over the wine and the viands, 
after a manner which suggests to the reader of to-day Friedrich 
n Wilhelm’s ‘^Tobacco Pai*liament,” where imperial business shaped 
itself as it might through the laconic speech of king and coun- 
cillors uttered amidst the smoke of fuiriing pip*es. Here the 
purposes and plans of government originated. Prussian plans, 
however, were seldom formally announce ^ while Greek plans 
were almost always made publicly known. The king summon^il 
an assembly of the people (an ass^iiibly, that is, of the gentea^ 
the members of the recognized immemorial kinship) to the 
decrees of the elders, '/he presidency of this assembly, like 
the presidency of the council, belonged to the king; or, rather, 
*th€i counci> itself, as it were, presided, under the headship of the 
king. The elders sat before the assembled tribesmen about the 
person of the king. The king jannounced the business to be 
considered, a^d the elders, if they chose, addressed the people 
concerning it. No vote was taken. The assembly freely made 
known its sentiments concerning the utterances of the noble 
orators by noisy demonstrations of agreement or by a cold silence 
of disagreement; and •on critical occasions* its feelings no doubt 
^counted for sbmething ; it had^no choke, however, but to acquiesc e 
in the decisions of the council, previously fixed upon at dinner. 

45. Tribal Justice. — Such was ancient Greek legislation. Ju- 
dicial proceedings were not radically different. In some instances, 
doubtleslS, the king dispensed justice as «ole magistrate. He was 
generally the richest, as well as officially the first, of the noble- 
men of the Ifingdom, and as such must have adjudged many dif- 
ferences between his numerous personal retainers, even if he did 
not often *act as sole judge between other litigants. But most 
cases aris^g between men of different family groups were heard 
by the ^ing and his council in the presence of the people, much 
as public* business was considered, each councillor being entitled 
to deliver an opinion in his turn, and a majority of vcRges prob- 
ably controlling. 
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46. PEtriaroh and Priest. — I have ealled this presidency of 
the king in (State affairs a ^patriarchal ' presidency because it 
belonged to bhn by hereditary right, as chief elder by direct 
descent from the first preferred elder of his people. The f^iJy 
once chosen by the gods to preside in council and command in 
war was not often set aside ,* and the usual succession by primo- 
geniture was seldom departed from. This president-king, besides, ' 
had other prerogatives typical of a patriarchal headship. He 
was the high priest of Jiis people, performing all those sacrifices 
and leading in all those ceremonials wliich spoke the family one- 
ness of the nation. He was the representative of the nation in 
itc relations with the gods. He was also commander-in-chief in 
war, here again representing the unity of the people over whom 
he presided. 

47. Not Lord, but Chief. — But here the kingly prerogatives 
ended. These presidential and representative functions of the 
early Greek king contained the sum of his powers. Aside from 
his presidency in legislation and in adjudication, his liigh-priest- 
hood, and his command in war, he had little power. There was 
no distinct idea as yet of personal allegiance to thD monarch on 
the part of the people at large.‘ He received gifts from the 
people and had the usufruct of the public domain for his support; 
but these were accorded him rather as father and typical head 
of his nation than as master. The services rendered him were 
largely voluntary. He was ‘hot lord, but chief of his people. 

48. The Primitive — In one sense the king was not chief 
of a people at all. The Homeric 8^/109 (demos) was not a ‘ people ' 
in the modern sense of the term. It was not an association of 
individuals, but an association of famVies^ of families wtich had 
widened into gentes, but which lived apart from each other in 
semi-independent groups, each possibly clustping aBout its own 
village and living its own separate cantonal life. The king was 
the head of these confederated ‘houses,’ and the seat of his 
authority was that ‘city’ about which their confed-erate life 
centred. 

49. The Antique ‘City.’ — This city was as unlike a^ possible 
to those centres of population and industry which are the cities 
of our own time. It was very different even from those Greek 
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cities’of historical times of which Athens may be taken as a type, 
and which were the actual homes of the ruling numbers of the 
population. The city of Homer’s day doubtless contained the 
dwellftigs of the king and his assistant priests, 5ui^ not many 
besides king and priests, with their families anc^ attendants, lived 
in it. It was generally a Citadel upon a hill to which the (jonfed- 
lerated families living in the country round about it resorted in 
^times of actual or threatened invasion. It containea the teniples 
of the gods and was the seat of the coinwon worship. In it was 
the market place, also, in which the trade of the country-side cen- 
tred. It saw the festivals, the sacrifices, iim councils, the courts, 
the armed inusterings of the people. But it did not see the> 
daily life. That was not lived in oonimon, but apart in clans. 
Each ^^cuse’ was a complete independent organism in itseliij, with 
a very vital corporate existence. It had its assemblies ; it 
pasi^ed Jaws which its members were bound to obey, and which 
tJie city itself respected.” ^ These assemblies were presided over 
by an hereditary chief who was priest, judge, and military com- 
mander of his house — its king, a^hief among the heads of its 
branches. Thfoughout the pens there was the closest brotherhood. 

It liad its common faipily worship, its religious festivals, its com- . 
mon burying place. Its members could inherit from each other, 
and were ultimately responsible for each other’s conduct and 
debts. Th^ could not license one another before any tribunal but 
tliat of their own kindred. 'IJhey stdbd together as one family 
under a complete family government. 

50. Confederate Growth of Family Groups. — The monarchical 
city had not originated directly from a confederation of families. 

It had been developed thri)ugh a series^of other combinations, 
which, in their religious functions at lej^st, continued to exist ^f ter 
the city had come into being. Genies had first of all united, for 
the celebration of some common worship, into PhreUries, Phratries 
had combined, from like motives, into Tribes. It was by a coming 
together of • Tribes that the city had been formed. Each Pfiratry 
and Tribe had realized the family idea By the worship of the 
same gods,* and the canqpization of some common hero as their 
eponymous ancestor; £ftid each had elevated a chief to lU presi- 

t 

^ Cpulanges, The Ancient City, p. 137 (Am. ed.). 
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(lency and high-priesthood. Each had its assemblies and its 
festivals. 

51. The ‘ City’ a Confederacy of Gentes. — But though the city 
was the next' step of confederation after the tribe, it was not 
tribes, nor yet phratries, but gentes which were represented in the 
council of the king. There had been,' so to say, a subsidence of 
political organization upon this older foundation of the family. In 
the city tlie tribe continued to be a unit of worsliip, the phratry a 
unit of worship and of military organization ; but only the gens 
was a unit of civil organization. The army was grouped by 
phratries, but government was constituted by families. 

52. “The city was not an assemblage of individuals; it was a confed- 
eration of several gi’oups, wlKch were established before it, and which 
it permitted to remain. We see, in the Athenian orators, t^iat every 
Athenian formed a portion of four distinct societies at the same time ; he 
was a member of a family, of a phratiy^ of a tribe, and of a city." He 
did not enter at the same time and the same day into all these four,” like 
an American, who at the moment of his birth belongs at once to a family, 
a county, a state, and a nation. “ The phratry and the tribe are not ad- 
ministrativ(3 divisions. A man* enters at different times into these four 
societies, and ascends, so to speak, from one to the ^'ther. First, the 
child is admitted into tJie family hy the religious ceremony, which takes 
place six days after his birth. Some yearis later Jie eiitei’s the phratry by 
a new ceremony. . . . Finally, at the age of .sixteen dr eighteen, he is 
presented for admission into the city. Oii that day, in the pre.seuce of an 
altar, and before the smoking fie.sh of a victim', he pmnounons an oath, by 
which lie ])iinis himself, aiilong olht4' thing.s, always to re.s])ect the re- 
ligion of the city. From that day he is initiated into the public worship, 
and becomes a citizen. If we observe this young Atlienian rising, step by 
step, from worship to worship, we have a symbol of the degrees through 
which human a.s8ociatiori has passed. The course which this young man 
is con.strained to follow is that which soc.ky first followed.” ^ * , 

53. Religion: the Friesihood. — The key to tli^ whole compo- 
sition of this early society was its religidii. Thj^ functions of 
father, chief, and king; tlie con.stitutions of family, phratry, tribe, 
and city, — all hung upon certain deei>lying religious conceptions. 
The father was first ofiall high priest of his house, the chief first 
of all high priest of his phratry^ tlie king first of all diigh priest 
of hisjfftty. Their other fiinction.s rather .flowed from the author* 

^ Coulange.*?, Thf Anrient City^ pp. 160, 170. 
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ity of their priesthood than were added to it. Eeligion was the 
one conclusive motive and sanction of all social order^in that early 
time, as it continued to be for many centuries afterwards ; and 
the lifcads of religion were of course Ihe rulers of society. 

54. It was the leading peculiarity of the religion of that time 

that each father, chief, add king represented gods whom no one 
. else represented. The gods of one family were never the gods of 
another family, the gods of one x>hratry or city, never those of 
another phratvy or city. Gods were in that day private, not com- 
mon, property, and were owned inalienably. Each high priest of 
the series, therefore, had a peculiarly sacre - and distinctive char- 
acter within the group over whose worship he presided, and ;« 
that .haracier were contained the seeds of all his other lu’eroga- 
tives. He was chief of the religion of his group; and that re- 
ligion was the supreme rule of its life. The sacred priesthood of 
the father could be transmitted only by natural succession. Priests 
could not be made, unless, in the providence of the gods, they 
were not born. Then human choice must be resorted to; but 
that choice must keep itself Jis ijose to the direct line of the 
priestly stocki as ]X)ssible. It must select within the chosen 
family. ^ • 

55. Primogeniture. — It is because of the rule of such con- 
ceptions of civil magistracy, as an authority resulting from the 
priestly fuiydious of head of each social group, that we lind 
primogeniture the ruling orde’- of sudbession alike to eldership, 
to chieftainship, and to kingship; and it is because of this same 
rule of religious thought in social organization that we find every 
magistrate, even thost* of the later times when magistrates were 
elected, exercising some prijstly fimctionf as if to supply a neces- 
sary sanction for his civil powers, ^'lie magistrate was always 
next to the gotls, was always their interpreter and servant. 

5l>. The City's Eeligion. — In every way the political life of the 
city spoke of religion. There was a city hearth in the i)njtanvuni 
on which hvo, sacred to llie city's gods, was kept ceaselessly 
burning there were public, rejiasts at ^f^iich, if not the \\lu>lc 
l)eople, at* least repres<jntatives daily sat down to break the 
siicred cake and pour out the eou.seerated wine t<» the giMs ; the 
council-feast to which the king inviteJ the Elders (sec. 44), 
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though also a social feast, was itself first of all a sacred, s^rifl- 
cial repast over which the king presided by virtue of his priestly 
office. There were festivals at stated times in honor of the 
several deities of the city; and the Council always confened 
in a temple. Poli^.ics was a religion. 

57. Decay of the Antique City. — Such seems to have been the 
universal first model of completed political society in the Greek • 
world. When it comes within our view in the Homeric songs, , 
however, it is already old and near its end. It was the complete 
and singularly logical result of that widening from family to 
tribe which had filled the ages of human life which had gone 
before it. It was the true offspring of its long ancestry : a 
greater family descended from a long line of families. But when 
we catch our first glimpse of it, the end of the pure family state 
is at hand. A series of revolutions is about to change the whole 
organization of political society. 

58. This change did not proceed everywhere with Uniformity.** 
Similar changes were effected, indeed, everywhere ; but differing 
circumstances gave to change « a different speed and a varying 
form and sequence in separated localities. It wafc not so much 
a continued development as a differentiation. It will be best, 
therefore, to continue our examination of the further modification 
and expansion of Greek institutions by studies of the histories 
of the particular cities of Greece; and it is almost unavoidable 
that the particular cities ch6sen fordihis purpose should be Athens 
and Sparta, inasmuch as it is only of these two masterful cities 
that we have anything like adequate knowledge. 

59. The City absorbs its Constituent Parts. — There is, however, 
one uniform process first* to be noted agiongst all the governments 
of historical Greece. City life continued everywhere; but the 
government did not remain cantonal. It became municipal. A 
‘ city ’ was no longer merely the confederate centre "of separated 
family cantons in which the real life of the people ktill dwelt. 
That life had become much more largely and truly a united life. 
The city no longer recdiVed its vitality from the family govern- 
ments round about it; they, rather, derived their sfgnificance 
from th/^ir connection with the city. The "city was now, instead 
of a mere compound or Aggregate, a whole, of which tribes, phra^ 
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tne«f and families were parts. The confederation had, so to 
say, swallowed up the confederates. The city, a child of family 
government, had subordinated family government to itself ; had 
usurped a full supremacy, making itk parents its sflb^ects. 

60. Decline of the Elders' Separate Powers. — We have not the 
historical materials for making quite plain the causes of this nota- 
ble transformation in political order ; but we can see some of the 
forces which may have brought it about. By coming together 
under the early city organization the aforetime sovereign family 
governments necessarily lost much of their importance. (!Jon- 
federation inevitably lessens the indivithial importance of the 
confederates. They have no longer their accustomed separaie 
prominence; that has been swallpwed up in their aggregate 
weight. However small might have been the power ^f each 
family group when it wSs dissociated from its neighbors, its 
independence gave it a dignity, a cohesiveuess, an individuality, 
Uud a.&lf-sufficiency of which close association with others robbed 
it. After the independence of i.he family had been curtailed by 
confederation, tl\JB strongest motives for preserving family organi- 
zation intact ^ould be displaced by wider interests. Tlie genera- 
tion which saw the ^ city.’ formed would of course not dream that 
family importance had been in any wise impaired. The Elders 
of the first councils woxdd abate not a jot of their pride of blood 
and of authority, but jv^ould deem themselves as great kings as 
bver. And*iii those times of reluctantly changing thought scarcely 
an element of altered conception in regard to these matters would 
enter for generations together. But, whether sensibly or insen- 
sibly, profound modifications both of social thought and of social 
practice^would at length take place. R?legated to a subordinate 
raftk in the political order and no longer obliged to preserve that 
constitution ^hich had been essential to it while it continued 
itself an independeift government, the gens would by degrees lose 
its close iiftegration and compact organic structure. A kingdom 
within a kingdom is a difiicult thing to keep alive. Its members 
are confused by a service of two masters^ and end by really serv- 
ing only •ne, — and that the stronger. 

61. Politieal DuinteS^ation of the Oens. — The fai^ily died, 
therefore, as a political organization, foa lack, no doubt, of sufii- 
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ciently important functions to keep it interested in itself. It 
was gradually disintegrated. In religion, indeed, it steadily kept 
its unity for centuries, formally at least, if not vitally; but in 
other things it fell slowly apart. Its branches became by degrees 
more and more iiidej)endent of each other. Its property was no 
longer held in coimiion, but was divided with greater and greater 
freedom, and with less and less regard for that law of primogeni- 
ture whicli had formerly made the eldest-born son of the direct 
line the sole proprietor, as trustee for his kinsmen, of the family 
lands and goods. In the end, this eldest son got not even the 
largest share of the property, b\it divided it equally with his 
,J;j}’Others. 

Hellas. 

62. Greece not Hellas. — In our moaern thought of the Greeks 
we are too apt to make Athens and Sparta the centres and epitome 
of the whole life of a various nation throughout a long age ; for- 
getting that great Hellenic cities lay far and wide upon almost 
every Mediterranean shore; that there had been a great civiliza- 
tion in Greece, at whose antiquity we can only guess, long before 
Athens and Sparta were founded; that* the Greeks called them- 
selves Hellenes, rather, and thought of themselves as inhabitants, 
not of narrow Greece only, but of wide Hellas, of all the spread- 
ing coasts that held the scattered settlements of their race. 
Wherever Greeks established themselves in independence, setting 
up their own civilization and characteristic forms of government, 
there was a piece of Hellas ; wherever there was an Hellenic 
people, there was a portion of the Hellenic land, Neither on the 
mainland of Greece, nor-.upon the islands of the iEgean, por upon 
the coasts of Asia, nor in Sicily or Italy or Africa, had the 
Hellenes drawn together under any common political organiza- 
tion ; nowhere had their race known any naLional unity. Heilas 
named a region, not a nation. 

63. The Migration of the Greek Peoples. — • The Greeks called 
themselves Hellenes be,?ause they traced the lineage of their race 
to Hellen, prince of the Thessalians, who had led the first great 
movem^it of the men of their kin to their modern seats of power. 

It was he who had led diis people, a great host, into the north- 
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eastKPrn region of classical Greece, to make it ‘Thessaly,’ driving 
the iEolians already settled there into new homes further south, 
in Bceotia. In like manner the Dorians had made thefr conquering 
movqpient southward into Peloponnesus, displacingtthere the M(y 
lian Achseans, who, thus ousted, in their turn expelled an Ionian 
population from the narrojv, sheltered, southeru*strip of the Corin- 
thian Gulf coast to which they were to give its historical name 

* — Achaia. Many of the lonians, thus expelled from their early 

• seats in Peloponnesus, passed northward to join kiiiwiien in Attica. 
Thus was that distribution of peoples effected in Greece which 
was to characterize the classical period of Greek history. 

64. Put these were not the first movements of Greek history. 
They stand out bolder to our view, run clearer in the old tradition 
of the race, usher in the history of which we have some authen- 
tic record; but they only^dianged the old face of affairs *in the 
littje world that lay alxjut the Aegean. Greece was full of barba- 
rous tilbesp settled up and down all her varied coasts, and within 
all the pocketed valleys that lay snug among her mountains, long 
ere these disturbing conquerors came out of the north ; and not 
of barbarous ^tribes only, but of ‘stately cities here and there, 
where were to be seen the ancient monuments of a great civiliza- 
tion come out of thft East. The Phcenicians had, time out of 
mind, traded* upon these coasts. They had unwittingly taught 
these -^gean tribesmeq to follow the sea, and seek a commerce of 
their own. ' There were nat’ve seameivon the ^Egean, we know, as 
early as the thirteenth centui^ before Christ. They made bold 
rivals, it turned out, appropriating first the trade of their own 
seas, and then pushing out, age by age, into the broad Mediterra- 
nean itseif, to meet and compete wuth th<? seamen of Phoenicia in 
thoir oldest haunts and mo9t familiar havens. 

65. Upon the western coast of Asfa Minor also, and on all the 
islands that fringed *the ^gean upon either hand, or shut it in 
from the broader seas to the southward, there lay, in those earliest 
days, a population like this of Greece. Whether these primitive 
peoples whom the Phoenicians had found^were of their own Gre- 
rian kin* or not, the men of the later age who called themselves 
Hellenes, could not cle&rly tell. There were several t^rains of 
differing blood, no doubt^ among the seve^’al peoples of that time 
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Some seemed like the Greeks, and mingled with them as kinsmen; 
others showed an alien cast, as if of an aboriginal people who 
must have Isfnown the land before ever the Greek came. It may 
be that the ivigrations of Mellen and his Thessalians, qf the 
Dorians, ancl of all the peoples they sent afield, were but repeti- 
tions of what had taken place more thgn once before, to be quite 
forgotten. Possibly earlier Greek migrations, conquests, and set- 
tlements had filled the uEgean upon either coast with a people like 
those of the Iv.storic time. The Trojans may, after all, have been * 
elder kinsmen of the men who fought in the hosts of Agamemnon. 

66. The Phmnician Influence. — The ^Egean peoples did not 
forget what the Phoenicians had taught tliem ; and the Hellenes 
Teaped the harvest, building their civilization upon the foundations 
already laid in the earlier fime. The Phoenicians were already 
old when the peoples of the northern Mediterranean coaxes were 
yet in their first youth. They had been traders ever since , the 
sixteenth century before Christ; were elders among .the ♦ nations 
of their time. It was of course inevitable that the unformed 
Greeks should learn from them as from masters. And they learned 
much. They probably learned from these first lords of the Medi- 
terranean not only navigation and shipbuilding, but also the use 
of weights and measures, their alphabet, arfd much antique taste 
and knowledge in the fields of art and science. * This eastern 
culture became at length an integral part pf Hellenic thought and 
habit, hardly to be distinguished as of foreign origin, so com- 
pletely did they appropriate it, st) greatly did they enrich and 
perfect it by their own genius. 

67. The Known Settlement of the JIgean. — The movements 
set afoot by Dorian and^ Thessalian conquests did not tstop with 
readjustments of population upon thef Grecian peninsula. Attica 
could not easily contain the 'Ionian immigration whith came to her 
from the southern coasts of the Corinthian Gulf when the Achae- 
ans thrust themselves in there to escape the Dorian conquerors. 
Many, therefore, passed on from Attica across the sea, to found 
Ionian settlements upon the central ^Egean coasts of Jtsia Minor. 
Yet earlier, bodies of Achseans, still under the impulse,* perhaps, 
which they had received from the Doriaifs, had gone from Achaia 
to occupy the northwest^ regions of the same Asiatic coast. Even 
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the Boriaiis passed on into Asia from Peloponnesus, taking pos- 
sessifui of the southwestern coasts of Asia Minor, and establishing 
themselves in the islands of Crete, Cos, and Rhodes. !the Dorians, 
indeed, had become supreme only in fliie southern aadj^astern por- 
tions of the Peloponnesus, only in Messenia, Laconia, and Argolis. 
The settlements in the soi¥thcrn islands of the .^^geaii archipelago 
and on the southwestern coasts of Asia Minor symmetrically com- 
pleted their geographical position as a sort of southern fringe to 
* classical Hellas. 

Jt is, possibly, to this period of the resettleiu 3nL of Asia Minor by the 
European Greeiks, thus returning, it may be, upon the original lines of 
Greek movement, that we owe the legend of the Trojan war. 

() 8 . The Greek Uediterranean. — Nor was even this the last of 
movemVnt and new sotlloiftent. The (hreks were yet to add to 
a Ckeek Aegean a Greek Mediterranean. This they effected by 
means Af tl^e notable colonization of the eighth and seventh centu- 
ries before (-hrist. Foremost among the colonizers stood Ionian 
Miletus, in Asia Minor, and Ionian Chalcis, in Euboea. Miletus 
became the m(jfcher of more than eighty colonies, sending compa- 
nies of her people to found Nauc/Jitis on the Nile delta, Cyzicus 
and Sinope, and a scof-e or two of other towns, on the Propontis ; 
making settleiiients further away still, where she did so much of 
her trading, on the sli^n’os of the Euxine. . Chalcis contributed 
thriving GiVek communities 1,0 Sicily, ereahul the * Chalcidici,’ 
and founded Rhegium in Italy. Others were scarcely less busy 
in colonization. Dorians created the notable city of Tarentum, 
in Southern Italy; Achmans built upon the same coast the rival 
cities of Sybaris and Croton ; Corinthiaim established Corcyra off 
the* coast of Epirus, and iflsty Syracuse in Sicily. The Ionian 
Phocaeans veiftured still further we.st and built that Massilia 
which was to beeom?'. French Marseilles. ^lassilia, in her turn, 
sent colonists to the eastern coasts of Spain ; and these were kept 
back only by the power of Carthage from spreading wider still 
Greek settlement and •dominion in the \\^st. In brief, it was a 
distinguisUing characteristic of the whole process by which tlie 
Mediterranean was at thfs time so largely Hellenized tlnft towns 
begat towns in prolific generation. Each# colony was sure to be* 
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come itself a motlier city. The process was of two centuries’ 
duration^ extending from about 750 b.c. to about 550 n.c. But so 
rapidJj did lit move, so miicJi faster did the colonies develop in all 
respects than 4*he mother dives of the central Greek lands, that in 
tlie first century after the beginning of the Olympiad reckoning 
(776-670 11.C.) th^ centre of gravity of the Hellenic worhl had 
already shifted from Greece proper to the lusty colonial states. 
In Cicero’s phrase, an Hellenic hem was woven about the barba- 
rian lands of the ]Mecliterranean. From far eastern Xaiicratis, on ' 
the Nile, to far western Massilia, in Gaul, throughout almost all 
the chief islands of the sea, skirting the shores of Propontis and 
Euxine, as well as on every Mediterranean coast not dominated 
by riKeiiicians, thronged busy Hellenic (‘olonies, impressing every- 
where upon the life of that early time their characteristic touch 
of energy, of ordered government, of held and penetrating ttiought 
and courageous adventure, and everywhere keeping themselves 
separate, in proud distinctness, from the barbarian peppletj round 
about them. 

09. Race Distribution. — Th«^ distribution thus effected of the various 
'branches of tlie (ireek race is not without its historic*’ interest. The 
JEgean is circled, east, nortii, we.st,«and south, by Ionian settlements, only 
Thessaly and the JColian (’f)lonies on the northwestern coast of Asia 
Minor breaking their continuity from Eubcoa round by ihl Clualcidici and 
Thrace, down the ea.sUTii coast of the ^gean, through the islands of 
Samos, Icaria, Naxos, Paros, Tcnos, and Andros, to EuboBa again. SoutJj 
of this Ionian circle is the iCu'ian seijiicircle, which rims thrf)ugh Crete, 
Carpathus, and Rhodes to the islands and coasts of Soutliwestcrn Asia 
Minor. Italy i.s occupied, for the most part, by ^Eolian settlers, though 
a Dorian city stands at one end, an Ionian city at the other, of the line 
of -®olian colonies there. , Sicily is share<l by Dorians and Ioniums. 

Everj’where, however clo.se they may Kve to each other, th^se several 
tribes retain their dLstinctness, conscious of kinship an^ using substan- 
tially the same .speech, but persisting in noticeable differences of character 
and rivalries of aim. 

70. The Greek Colonial System. — There was little or no politi- 
cal unity even among cities of the same division of the race. No 
eommoii system of government bound the towns of, any coast 
togetheij^ everywhere, on the contrary,* they stood aloof from 
each other, organically ^^parate and self -directive. Greek colon!- 
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zatiorf was radically different from the colonization which the 
modern world lias seen, and even from that which the Roman 
world saw. A mother city seldom kept any hold iijifin her colo- 
nies whatever, except a very vague “hold of religims sentiment 
which even very slight strains of adverse circumstance often 
sufficed to destroy. Colonies went out to bec^jine cities, in the 
^ull antique sense of that term, completely independent, self- 
governing communities. 

The mother city sent out each colonizing company that left her 
as if she were sending out a part of h./stlf. The emigrants took 
with them lire kindled at the public hearth {pnitaneum), where- 
with to furnish their own altars with the sacred flame kept alive 
from of old in the religious rites or ^licir kinsmen. I'iie mother 
city supplied them with a leader whom the colonists recognized 
as their founder; the appft)val of the Delphic oracle was^ often 
sought by the emigrants; and they generally awaited, too, the 
dousent’of the (dty's gods. If, moreover, in after times, a colony 
contemplated sending out from its own midst another colony, it 
commonly sought a leader and founder at the hands of its own 
mother. ^Man^” ties of sentiment and tradition bound it to the 
coiiiniunity from which it had .sprung. Rut it none the less 
became, immediately upon its birtli, a sovereignly separate state, 
no less its own mistress in all things than the city from which 
it had come out. The ,]\r'*diterranean was fringed, not by a few 
fTrecian states, aggregates of .-Eoliaiin Dorian, or Ionian settle- 
ments, but by scores of separate city communities as independent, 
for the most part, and often as proud, as Athens, — for a long age 
as powerful also as she. 

71. Cq^onial Constitntions. — It was natural that each colony 
shdiild retain in its ])oliti^al arrangements the main features 
of the constitfition of its mother city ; and in the earlier periods 
of colonization the ClH-eek world may be said not to have known 
any political organization but the aristocratic. The earliest 
periods of colonization, it is true, were the periods of monarchy ; 
but of monarchy alreatly in decay. An {aristocratic organization 
was, accoidingly, at first, almost everywhere either produced or 
reproduced in the eolonfes. But it was destined from ti?e nature 
of the case to undergo in these newer communities much more 
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rapid changes than overtook it in the states of the older Hellenic 
lands. The men wJio founded the colonies of the eighth and 
seventh cenluries had iiiost of them left the mother city to be rid 
of the tyranny of an oligai'chical minority and find a fr^ life. 
Among colonists settling in regions as yet untouched by theii 
own civilization 'here necessarily obtained an equality of coiidi* 
tion, and presently an absence of clear traditional authority, 
which made democrac}’ grow as if it were a natural product of 
the soil, andf» of the new atmospheric conditions. Neither did* 
Tradition bind: everything was to be attempted. Accordingly 
democracy was developed in tlie outl^dng parts very much sooner 
than in the central lauds of Helfas. Athens waited till the end 
of the sixth century n.c. to see it in the reforms of Clistlienes 
(secs. 141-151); but many of the newer states had witnessed its 
introduction quite a century earlier. * 

72, Although they outran the mother cities of Central Greece, 
however, in their haste of constitutional change, flie •colonial 
cities generally went through just the same phases and stages 
of revolution that were afterwards to characterize the slower 
history of Athens. J)emocrac5' was generally ai)pij)ached through 
Timocracy, through arrangements, that is, sucli as Sc»lon intro- 
duced in Athens, by which political ])rivilo'ge was grjided accord- 
ing to wealth (sec.s. 11^8, 129). Often, too, changes' of this nature 
were accompanied in tlie colonies, as in Rome (XII. Table.s) and 
in many of tlie central Gr^ek communities, by a codification airi 
publication of the law. (.’ominonly democraedevs gave place to 
tyrannies, which were often, like that of Risistratus in Athens 
(sec. 138), erected as a bulwark against aristocratic reaction. 
Either some man of the people pushed himself forwawl, by fair 
ineans or by foul, and checked aristocratic domination l^y reduc- 
ing all alike to submission to his own power; or itivas a member 
of the aristocratic class who made use of a 'favoring opportunity 
to destroy aristocracy by a concentration of authority .in himself; 
or else a constitutional king threw aside the restraints of law and 
ruled as he willed. In almost every case the tyranny answered 
a useful purpose. It generally compacted and facilitqlied resist- 
ance to #utside aggressions up(ni the ind(!peiidence of the city; it 
usually advanced, by the maintenance of steadied civil order, the 



THE GOVERNMENTS OF GREECE. 


41 


material interests of the community ; it not infrerjiiently bridged 
safely over the gulf which separated aristocratic privilege from 
popular sovereignty, preparing the levels of status upon which 
alone*democracy could be firmly built. ' 

73. Law of Constitutional Modification in {Sellas. — We have, 
thus, the same forces of constitutional change everywhere operative in 
the Greek world ; every wliere substantially the same changes take place 
in substantially the same order. Monarcliy in all cases gives place to 
aristocracy ; aristocracy very often 8ha<les off into timodtacy ; all exclu- 
sive privileges in the long run give way before the forces of dein )cracy ; 
but democracy is seldom secured in its final triumph without the inter- 
vention of the tyrant, the man hIio rules without the warrant of the law. 
In some of the greater Hellenic citie the period of tyranny is the period 
of highest power and prosperity, and democracy comes afterwards only 
to mark decline and loss of s(‘parate independence. Many Pelopopnesian 
. C'^rantunities cling jus long afiuost as Sparta lierself to their aristocratic 
cvnstitutious : in them class i^rivilege dies exceeding hard. There is by 
, no maans a perfect uniformity in Hellas either in the speed or in the 
character of political change ; but everywhere, unless outside circumstance 
commands otherwise, the same tendencies, the same leaven of plebeian 
disconUmt, the same ferment of personal ambition, arc operative to work 
out within eaqih little, self-centred city similar moditications of organiza- 
tion and authority. 

o 

74. Union jmd Nationality among the Greeks. — Despite the 
separateness of Greek city life and its jealous negation of all 
political power save oir}y liiat of the citizens of each community 
acting indei^endently and for selves, there was a distinct 
consciousness in tlie minds of all Greeks alike of a common 
Hellenic blood, common traditions, a common religion and civili- 
zation, A sense of nationality which, though vague, was never- 
theless pw’sisteiit and on occjfsioii de ;isive of great issues, pervaded 
the 'Hellenic cities of the ancient Mediterranean world and gave 
to the history of the Greeks some features of homogeneity and 
concert. A common iPlellenic character everywhere distinguished 
Greek communities from all others. But their inbred political 
habit and their wide geographical extension effectually barred, 
sooner or, later, every inovemeiit to wards' national governmental 
union. ' 

75. Beligious Community: the Delphic Amphictyony. — In re- 
ligion more than in anything else the Grefiks made show of union 
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and gave cviden(‘e of a spirit of nationality. In many quarters 
of Hellas cities lying round about some famous shrine of Zeus, 
ApollOf Poseidon, or other national deity, came together into 
an AmphicS'ony, or League of Neighbors, for the purpose of 
worthily maintaining and enriching the worshi]i of the divinity 
and of defending his shrines against iVdlution or dishonor. The 
most famous and iuHuential of these ass(K*iations was that which 
gathered alK)iit the shrine of Demeter Amphictyonis at Ther- 
mopylaj and the temple of Apollo at Delphi. It included, at 
one time or anotlier, almost every tribe, great or small, of Central 
Greece ; and in its later development admitted to membership 
Dorian slates also of Peloponnesus. Its history runs bacik be- 
yond the V)eginnings of authentic tradition; but it is probable 
that it had at one time considerable political influence. Its 
j)rimary purpose was to superintend the common worship of 
Apollo, to guard the oracle at Delphi in its sacred indepeudeuce, 
to maintain against invasion the territory round alx)Ut the shrine 
which was consecrated to the uses of religion. It had regular 
assemblies composed of delegates from the several states in the 
league, a perinaiient oflicial organization, fixed rule') of procedure, 
and ancient prestige. 

At the semi-annual meetings of the league, held spring and autumn at 
Thermopyhe and at Delphi, va.st concourses of Greeks swarmed from all 
parts of the central states of Hellas to take pirt in the festivals held in 
honor of the god, and to get gain out of the opportunities for trade thereby 
afforded. 

76. But the equal voice accorded to large and small tribes alike 
in the votes of the Amjihictyonic Council speedily roblied its con- 
clusions of binding force in even the international iX)lilJ'cs of the 
states concerned. The ])owerful members of the Amphictybny 
naturally would not heed the dictation of its insignificant mem- 
bers. Ellies there were by which each state in the league Svas 
lx)und under oath not to destroy any Amphictyoiiic fown, not to 
turn away from it at any time its running waters, to join heartily 
in every duty which kK)\ed to the protection of the Delphic temple, 
and in other respects to observe, at least within the limits of tlie 
league, liumane standards of conduct both in war and in peace as 
well as faithful standaids of cooperation in all matters touching 
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the vtorship of the divinity in whose name the association was 
formed. There were germs in the constitution of the Delphic 
Ainphictyony on the one hand of national unity, and fyn the other 
of international comity and morality. But thesp ^erms were 
never developed. The disintegrating forces of Greek politics 
were too strong to be stayed by the mild forces hf religion. 

ft The Amphictyonic bond was never, perhaps, a close one. During the 
central, most celebrated period of llelleiiLc history the influence of the 
league utterly disappears from politics ; and, when in latc^ times it again 
emerges, it is only to plunge Greece into sacred wars” which afford 
Macedonia her opportunity for the destruction of Greek independence, 
and in .iie conduct of wluc-h almost every humane and religious purpose 
of the Ainphictyony is flagrantly neglec -d. 

7/. The Delphic Oracle : its Influence. — None the less, the oracle 

at Delphi, whose shrine the Ainphictyony had been organized to protect 

and Vfonor, exercised an abidflig influence u}>oii Greek life throughout the 

length and breadth of Hellas. Its shi*ine has been called “the common 

. heartln of Hellas,” the centre towards which the faith and reverence of 
■ « 

tlKS great Greek family turned as towards the home of their religion, the 
symbol of their oneness. The Romans, — even the Romans of the time 
of the Empire, — consulted the oracle, go great was its fame and authority ; 
and in the Grc^k world almost every considerable undertaking awaited its 
sanction. Its responses were generj^Jly, in cases of difticulty or of contro- 
versy between two po^’^^^rful states, given with great wisdom and circum- 
spection. Tko.se who acted as the mouthpi'^ces of tlie goii a(*qiiired a 
facility and felicity in the utterance of double, as well as of sage, mean- 
ings which paved the re^atati^m of the oracle in 'all cases by virtue of a 
* possible twofold inteipretation of its re^onse. Though the influence 
of the oracle waned, like all other influences of the older religion, in the 
later periods of Hellenic history, its power was very slow indeed to disap- 
pear altogether. Its formative authority must be put prominently forward 
in any e^imate, however slight, of the nationalizing forces operative in the 
history «f the Greeks. ^ 

78. Political Aggregation: Achaean* Supremacy. — Such politi- 
cal cohesion as the cities of Hellas here anil there had was given 
them, not by community of religious feeling, but by the compel- 
ling power of some dominating ruler or strong, aggressive city 
aristocracy.* The story, of the Trojan war supplies us with a type 
of the on*ly sort of empire that Greek politics was ever to pro- 
duce : the supremacy of ^ne city over many others. Agartenmou, 
king of Mycenae, was leader of the Greeks against Troy because 
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Mycensd was the leading state of Greece. Mycense, lying inlUnd in 
the nortii western pf)rtic)ii of the great peninsular plain of Argolis, 
and Tiry ns* placed just at the head of the Argolic Gulf, were the 
seats of tl^ dominant forces of Greek politics in that antique 
time. Built, doubtless, by immigrants direct from l^lirygia, they 
nevertheless figuVe in the Homeric songs as the regnant cities 
among the Aclneaiis of the Peloponnesus. So controlling is the 
part played by Achuians in the Trojan expedition that Homer 
again and a^ain uses ^Aclnean’ as synonymous with ‘Greek.’ 
Tribes from every quarter of the central Greek lands recognized 
the king of j\lycenai as their natural leader ; for Mycenui domi- 
nated Sparta, Argos, Corinth, and every other Peloponnesian com- 
munity, and the.se Aeliican communities of Peloponnesus were the 
prevalent x^owers of Greece. 

79. Cretan Power. — Of a like pattern was the supremacy said to 
have been established in Crete by the mythical king and lawgiver, 
Minos. At some time in that heroic period to whose events no definite 
dates can be assigned, Minos, ruler of Cnossus in Crete, was thought by 
the Greeks, not only to have brought within his power many of the other 
Hellenic cities of the island, but also to have construetjid something like 
an emigre out of the numerous island states of the southern Aigeau, 
establishing a naval force which swept the ser of pirates, and giving to 
the cities under his sway a system of laws which was a- prototype of the 
later and more famous laws of Sparta. 

80. The Supremacy of • Argos. — Later, Argos gained a like 
temi>orary ascendency in the Pelojjonnesus. Under Phidon, a 
lineal successor of the Heraclidae, and therefore a rightful repre- 
sentative of Dorian supremacy, a man of imperative initiative 
and commanding ability, Argos dominated the cities Argolis, 
and even led for a time the whole of the Peloponnesus. Phidon 
used his power to substitute Argos for Elis in the ‘presidency, for 
a single occasion, of tlie Olympian games. 

81. Games and Festivals: the Hellenic Spirit. — To preside at 
Olymijia was to preside, for the nonce, over all Hellas: for 
nowhere did the i)an-Hellenic spirit speak Avith so i)lain and so 
impressive a voice as at Olympia. Tliere every four y/?ars Greeks 
gather^ from all quarters of the Hellenic world to hold games 
in honor of Zeus, their national deity. With equal frequency 
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tno Gi%ek world sent its crowds of spectators, its picked athletes, 
its poets, liistoriaiis, and iniisiciaiis to the great Pythian festivals, 
ill honor of Apollo, at Delphi. Every third year the Idhian Posei- 
don was celebrated with almost equal* splendor in tfce Isthmian 
games, held under Corinth’s j)residency. Zeus had Sis famous 
games and rites every third* year at Nemea also, In Argolis. But 
no festival had quite the celebrity and influence enjoyed by those 
which every fifth year witnessed at Olympia, in Elis. The Greeks 
reckoned time by ‘ Olympiads,’ by the four-year i)er«ods, that is, 
which elapsed between festival and festival at Olympia. To win 
a prize in the 01ymi)ian games was to win immortality. Thitlier 
poets went to publisli their poems to all who would listen. Embas- 
sies came from every Greek city of consequence, on the mainland 
of Greece at any rate, to take solemn part in the ceremonies by 
which the religious motive? of the gathering were proclaimed. 
TJiose who were not Greeks could be present as spectators ; but 
no one \?ho «ould not prove himself of pure Hellenic blood and 
free from all taint of sacrilegious crime could take part in any 
contest. The period of the games was made a period of peace, 
of truce: war ^stood still while the Greeks thus gave token of 
tlieir common national spirit, of their race unity in religion and 
in standards of achievfment. It is scarcely possible to exagger- 
ate tlie* influelicc, both jxditical and moral, of these festivals. 
The persistency and enyiusinsm with which Jhey were celebrated 
tllroughout fully a thousand years giv#»s impressive evidence of 
their significance in Greek national history. 

Still, although they spoke a national spirit, they did not secure 
political unity. Nothing but strength, nothing but arms or self- 
interest, Jhrnished means sufficient for even those temporary, 
ephSmeral unions of Greek liities which once and again seemed 
for a moment to be bringing sections bf the Hellenic world into 
the possession of better, because more national, political methods. 

82. The Delian Confederacy. — The most celebrated, and in its 
early days most promising, of the combinations by means of which 
a certain degree of Hellenic union was secured was the Delian 
Confederacy. In resisting the Persian invasions of b.c. 49() and 
480 the cities of European Greece had looked to Sparta %s their 
leader. But the two campaigns resulted in bringing Athens for- 
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ward as the most effectual representative of Greek indepeifdence *, 
and the turn wliieli the contest with the Persians took, so soon 
as Marathon, Salami s, and Platea had thrust the invaders out of 
Greece, macfe Athens the only possible leader. Immediately after 
these victories the Hellenic states of the .Egeaii joined the states 
of the mainlana in following up the 'military advantages already 
gained and in driving the Persians back from Asiatic as >vell as 
from European Hellas ; and in this movement, as in the earlier 
defence of the peninsula, Sparta led. But Sparta soon found that 
such leadership threatened to result in the breeding of generals 
whose j)ersonal power Avould be full of peril to her aristocratic 
constitution. She was, besides, not fitted, either by position or 
by political constitution, to play the part of a naval state : and 
yet it must be a naval state that should lead the .Egean and 
Asiatic communities in their contest with the common enemy. 
Sparta, therefore, withdrew, and Athens became her natural suc- 
cessor in the hegemony, 

83. The result was the re-formation of the league ; or, rather, 
the formation of a new league. This league was the Delian, 
formed about n.c. 475. It embraced most of the.donian states of 
the arc'hipelago and of the Asiatic coast. Delos was chosen a» 
the seat of its treasury and the meeting-place of its assemblies 
not only because of its convenient central location, but also be 
cause it j>ossessed one of the mo.st anemnt and revered of th; 
shrines of A])ollo and could therefore furnish for tlie league thiat 
religious background which w^as indispensable to Greek thought 
in the construction of confederacies. About the shrine in Delos 
the confederates gathered as an Amphictyony. Organization was 
effected under the wise and eminently conservative guidance of 
Aristides : and that organization promised to be effectual. 'The 
league had a treasury fillea by stated contributions' from all those 
members of the organization who could not themselves furnish 
men and vessels to the confederate fleet; that treasury was ad- 
ministered by permanent officials (Ilellenotainicie) trained for their 
functions in Athens ; its assembly met statedly ; it maintained a 
great fleet constantly upon the seas: in all respects.iit was the 
most ci9mpact, most energetic, most promising political combina- 
tion that Hellas had yot seen. 
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81 . Athenian Empire. — But the confederate features of this 
combination speedily disappeared. From the first Athens had 
liatl, not the j)residency only, but also the control, of the league. 
Her citizens administered its treasury; she comm anS^ the con- 
federate fleet; both in material power and in political capacity 
slie iniiiicasurably excelled ^11 the other confederates. Many of 
the confederate state.s, too, played into her hands. They jire- 
ferred to pay money into the treasury rather than be at the 
trouble of supplying men and ships, — and Athens miuie no ol>- 
jection to the change, rresently she transferred the funds to her 
own coffers, and did not scruple to use them to pay for the inag- 
nificjcnt buildings and the matchles*' works of art wit!) which, 
I’ericlcs being master of her policy,, she adorned herself. In 
every way, indeed, the money of the confederacy was to 

simplify Athenian finance. AVhen members of the league tried 
to withdraw from it, they found themselves coerced by Athens 
ijitc rcmaiiiiiig, being obliged either to pay a heavy tribute for 
tlieir recalcitrancy or to .submit to be ruled direct from Athens. 
The later days of the league saw j\thenian officers of oversight 
established in many of the towns which had once been equal 
memb(M‘s with Athens m the confideraey, and in some, Athenian 
garrisons. A\'hen necessary or expedient, Athens strengthened 
her control by new and soparave treaties with the stronger towns 
under her hegemony. The Delian (kmfedemcv had become an 
Athenian Empire. 

It was the resources wmng from this empire that rendered the finances 
of Athens .so ca.sy of management in the time of Pericles ; and it was the 
success of the finances, probably, which gained for bis policy of making 
money p^fments to the peojde (sec. the tolerance of the richer clas.se.s 
of*the citizens, and prevented tlie fatal consequences of that policy from 
making themselves at once manifest. 

8/).* The Peloponnesian War; Oligarchies vs. Democracies. — 

This empire* had hardly been secured when Spartan jealousy 
brought al)oiit its downfall. The Peloponnesiau war was fought 
nominally, because Atb^lls took Corcyra's*part against Corinth, 
Corcyra's pilrent city, bnt^really because the power of Atliyis bad 
bcf’ome too great to be longer brooked by the reloponiiesian states. 
Most of the more powerful states of the ^Peloponnesus, besides, 
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hBci oligarchic or aristocratic constitutions, and Athens WHS the 
representative and embodiment of democracy. That Pelopon- 
nesus, with Sparta at its head, should strike at Athenian suprem- 
acy was in«^?tabIe. * 

The result of ^ the war was to make Sparta supremo. But she 
used her supremacy to humiliate, not* to unite, Greece. She put 
garrisons and military governors (hannosfs) in every city convicted 
or suspected of disaffection towards her. It was impossible that 
jEgean Hell& should long be held together by the liateful methods 
of her drastic tyranny. Accordingly, Sparta steadily lost her 
ascendency. 

. Athens, on the other hand, gradually recovered much of the 
ground she had lost; gathered about herself a new and more 
extensive league, including not only^many of her old allies, but 
also Dorian and Eubcean commonwealths not a few, and even, 
for a time, Macedonian and Thessalian princes ; conducted’ her 
self with an unwonted moderation, dictated by sad experience; 
and had the satisfaction of seeing Peloponm\sian fleets again and 
again driven from the .-Egeaij. Sparta was forced to ho content 
to be the chief among oligarchies and to leave tl;:? principal role 
in Greece to democrats, 

86. Meantime Thebes was brought to a sudden and sKort-lived suprem- 
acy by the genius of Epaminondas, utterly defeating the Spartans at 
Leuctra (b.c. 371) not only, but also making forcible and radical readjust- 
ments in the politics of the Peloponnesus. 

87. Macedon. — But nothing that any Greek city could do 
proved effectual in uniting the Greeks; confederacies and hegem- 
onies alike were ephemeral. It remained for Mac«?don and 
Borne to do for them what they could not do for themselves. '’The 
Macedonians were cousins to the Greeks, having much Hellenic 
blood in their veins, — though just how much we cannot say. They 
were quite near enough of kin to understand Greek character and 
politics thoroughly, and to make their assumption to lead Greece 
seem not altogether fmnatural. I^hilip ‘of Macedon .kiiew his 
object perfectly, easily divined the means of attainting it, and 
advanced towards it with consummate craft, energy, and success. 
First, he conquered th^ outlying Greek cities nearest to his hand ; 
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next he intervened in a "sacred war” — a war among the Am- 
phictyons concerning Delphi — hy which Greece was torn, and 
won a place in the Ainphictyony itself, as a Greek Power ; and 
^ then, tlirning to the comiDletioii of hisMesigns, he crifcj^ed Athens 
(Chieronea, 338), reduced tlie power of Sparta, and, establishing 
himself in the presidency of the Amphictyony, brought the states 
of European Greece together into a nominal league which was in 
reality a Macedonian em}>ire. Central Greece was at last com- 
pacted for a national undertaking, — the Hell eiii nation of the 
East. 

88. The Hellenization of the East. — That Hellenization fol- 
lowed the conquests of Alexander tlie Great. Alexander moved 
against f'ersia as the leader and Representative, because the 
master, of the European Greeks. His armies were Greek, in 
large part pure Greek, and the regions which he conquered were 
regions opened thereby to the (freeks. Alexander himself did 
not live long enough to do much more for the permanent altera- 
tion of eastern civilization than clear away obstacles to the spread 
and predominance of western arts and ideas, and create the high- 
ways of i)oliti«il organization upon which Greek influences were 
to advance into Syria and Egyi)t.. The great changes which were 
to make tlie East Hellenic took place under his successors, the 
Diadochi, amidst the wars by which they sought to establish upon 
firm foundations theitt seri of independent Grmco-barbarian 
kingdoms. The process was easiest, of course, in Asia Minor, 
and most nearly resulted there in a veritable Hellenization , but 
even in Syria and Egyi)t it made notable strides, leaving Greek 
cities like Antioch and Alexandria to attest its vigor, and sub- 
duing to*Tjreek influences much important Mediterranean coast 
country. 

89. The East was hy no means, however, made Greek in any 
such sense as that inVhich the /Egcan coasts of Asia Minor had 
so long beerf Greek. The Greeks, tliough they became exceedingly 
numerous J^id easily dominant in the new kingdoms, did not any- 
where, pyobably, constitute a majority qf the population. Nor 
were they*Greeks, for the most part, who would have been per- 
mitted to contend in the games at Olympia. Macedon’s%upre]n- 
acy and eastern conquests had produced 'a new Greek race, with 
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deep infusions of Maeedoninn and barbaric elements botlf in its 
blood and in its manners. It was on that very account the better 
adapted to' establish a new civilization, which knew little of the 
old Greek ^iberty or variety, — an orientalized Greek civilization. 
It was not stifHy retentive of exclusive characteristics, like the 
pure Hellenic; 'it was receptive of 'outside influences, open to 
c'om})romise, submissive to rulers. 

(}(). The Macedonian kingdoms amalgamated the East and gave 
it that indiWduality which, after Eoman dominion had spread to 
it, was to enable it still to occupy a place apart in the Koman 
system, and was to cause it ultimately to emerge from that system 
a distinct, separate, self-sutticing whole, the Eastern Empire (sees. 
230, 240). 

When Constantine transferred the capital from Rome to liyziuitiuin, he 
of course shifted the centre of gravity ' from the Latin-Teutoriic to the 
Greek side of the Empire. In the time of Justinian Greek was tUe pre- 
vailing language and the chief imperial officials were Greeks. » 

91. The older Greek cities of the .Egean coast of Asia Minor 
had been prepared by their earlier history to fall easily into a 
system like that established by Macedon. Denying themselves 
the strength that lies in unioi?, they had singly succumbed, first 
to semi-barbarian Lydia, and afterwards to wholly barbarian 
Persia. It was no new thing with them, as it was with Athens 
and Thebes and Sparta, to become mat*^rial in the hands of a 
conqueror, constituent par-ts of an empire. 

92. The Achaean League. — The period of Macedonian suprem- 
acy, period though it was of the final decline of Greek liberty, 
nevertheless witnes.sed one of the most brilliant attempts at 
national aetion on the ])art of the Greeks. The Ach^ans, who 
ever since that heroic age of the Tro)an exjredition when they^had 
been leaders of all Gi-eec^ (see. 78) had stood in the background 
of Hellenic history, working out their own'fpiiet developments in 
comparative peace and prosperity in secluded Achaia, now again, 
in the closing age of Greek history, ste[)j)ed forwafd to a new 
leadership and initiative. The cities of Achaia had froin time im- 
memorial acted together under some form of political cssociatiori ; 
but th^r union did not become significant in the history of Greek 
polities until the yeap n.c. 280. In that and the previous year 
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several Ach.'eaii towns took heart to cast out their Macedonian 
masters, and, having liberated themselves, drew together for 
iiiuliial assistance, making a common cause of their lilferty. The 
spirit «f other towns kindled at the example, and tlft ^movement 
i^pread. Presently all the Achiean towns had become free, and 
the league sprang into importance. Bioyon, wnich was not an 
^\.(;luean town, threw in her lot with it and gave it, in the j^erson 
f)f her own gallant Aratus, a leader who was speedily to make 
it famous and powerful. Under his leadership it l>»canie instru- 
mental in delivering Corinth and otiier neighbors from their 
tyrants. Vear by year saw fresh accessions to its membership 
till it iiicludod Megara, Triczen, Ej)i<laurus, ^legalopolis, and even 
Argos. For half a century it served^ as an admirable organ for 
ihe national s[)irit of the Greeks; for a full century it retained 
no siiuni degree of credit; 1!)ut hiially, of course, it was drawn, 
like all else, into the vortex of Homan coiupiest. It may be said 
to have t)een the last word of Greek ]K)litics. 

9o. And in its constitution it spoke a rather notable word for 
the politi(*ian. 'I'hat constitution brought the world within sight, 
j)erhaps, of a#vorkable confederate arrangement. The league 
acted througli an assembly whie)^ met twice every year and to 
which was entrusted, ifot only the election of all confederate offi- 
cials, but also the supreme direction of every affair which affected 
the foreign relations of ;iny t ity in the league^even though it were 
ail affair iiot'of general but only of local interest. The business 
of the assembly was prepared ^)y a (\)uiicil {(SovXij. bonle) which 
was probably permanent. Its officers were, at first two Generals 
(atratoffo}), afterwards one general and a chief of cavalry known 
as JlipparJ^hn.^, as well as (*ortain subordinate general officers; a 
Pulflie Secretary (ypa/x/xartA, (jrammafeHs) ; and a permanent 
executive comfuittcc of ten known aj? Demiargi. The lioard of 
oxcc'utive officers, it iS believed, presided over the sessions of the 
Assembly. • 

01. Here^ certainly, was a lietler framework than the Greeks 
had ever^known Ixd'orw for eoncerbMl national action. Its chief 
defects la>t in the composition and procedure of the Assembly. 
Tliat body was composed, *m theory, of every freeman of tife cities 
of the league who had reached tlie age of* thirty years. In fact, 
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of course, it consisted of the whole body of the freemen of the 
town where it met (usually .Egium, or, in later days, Corinth), 
and of sucA citizens of the other towns as had the leisure or the 
means to a^t'^.nd. The ancient world knew nothing of the Me vice 
of representation which has solved so many problems of political 
organization for the Teuton. And the votes in the Assembl]> 
were taken by towns, not decided by the major voice of the frea 
men present. The few chance attendants from some distant city 
within the Idague spoke authoritatively for their fellow-townsmen : 
the smallest delegation had an equal vote with the largest; and 
yet there was no fixed plan which would make tlie vote of one 
delegation as representative as that of another. 

95. The .^tolian League. — The same period saw another 
leagqe spring into rivalry with Macedonia on the one hand and 
with the AchaBan towns on the otlier, whose constitution bears 
so close a resemblance to that of the Aclnean c-onfederaticTn as 
to suggest the prevaleiu’c in Creece of common conceptions, or 
at least of common haliits, of political association. Tlie .Etoliaii 
League, like the Acluean, harl its general assembly of freemen ; 
the business of that assembly was prepared by a ct;minittee whose 
functions resemble those of <tlie Acluean Council ; the chief 

I 

executive officer of the league was a jStraterfus; his associate in 
command was dubbed ; and a Public Secretary 

mateus) served the league in its formal trftusactions. 

96. But these likenesj^'s ought not to be too much insisted 
upon. We know less of the actual confederate life of the .hltolian 
League than of that of the Achaean, and wliat we do know reveals 
certain important differences between the two associations. The 
/Etolian League was not a confederation of cities, but {l^confeder- 
ation of tribes. Xor was the lea/^ershij) which tlie yEtolians 
acquired through their league like the leadership wliich fell to 
the Achaean towns. Tlie A’ltolians inliabileil a country backed 
by impenetrable mountain fastnesses to whicli they f^ould retire, 
to the defeat of all outside coercion. Their aggressij'’e and law- 
less natures led them ko make of their neighborhood the sea 
an opportunity for wide and successful ]^)iracy. Their«power and 
their eiSergetic initiative created for them a sort of empire: at 
one time all of Southern Epirus, Western Acarnauia, Thessaly, 
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Locris, Phocis, and Bceotia were included in the league, and it 
even had allies in Asia Minor and on the Propontis. It ‘‘ assumed 
entire control of the Delphic oracle and of the A^nphictyonic 
assembly.” Its leadership was a ‘purely mil itai^, leadership, 
presenting salient points of contrast to the association by means 
of which the Achaean Corffederates sought to secure themselves 
,in the enjoyment of peace and liberty. 

• 97. Every freeman of thirty years of age was entitled to membership 

of the Assembly of the League. That assembly met, not twice, but once 
a year, in the autumn, at Thermum, and was attended, of course, only by 
those who could afford to attend : that is, by the dominant few. 

The Assembly did not select the Strafrgus of the League, but a list of 
nominees for the office, — from which a Stratptms wjis picked out by lot. 

The i^truteguSt not a board of magisfraies as in Achaia, presided over 
the e^octings of the Confedc^ite Asst*mbly ; and to him were entrusted, 
besides Ids military, certain general civil and representative functions. 

The .^Etolian, like tin* Achiean League, was eventually, of course, swept 
into the Roman vortex. 

98. Rome and the Western Greeks. — AV(‘stern Hellas, after having 
been at some points touched by Carthage, had been absorbed by Rome 
before the imperial city had sent her jfrndes to intervene in the factional 
fights of GreAe proper. The cities of Magna Gnecia Rome acquired 
when she completed Jier conquest* of the Italian peninsula, n.c. 2T2. 
Sicily, with its Greek and Carthaginian settlements, she acquired in b.c. 
241, and organized as a province in n.r, 227. The other western homes 

of tlie Greeks she made Jier own along with Spain and tlie coasts of Gaul. 
• " 

99. After Eoman Conquest. — Rome •uoitlu r undid the work of 

the Mai‘edonian princes in Asia Minor and Syria, nor thoroughly 
Romanized there the systems of government. The vitality and 
self-direction of the semi-Greek municipalities of the East in 
large m(¥usure weathered Roman n.le, as did also the Greek 
speech and partially Hellemzed life of Asia., Syria, and Egypt. 
The compound of oriental, Greek, and Roman methods in govern- 
inerit which was effected by the later emperors, when Greek 
Byzantium liad become the imperial capital Constantinople, may 
he l)est disivissed in direct connection with Roman political devel- 
opment (gees. 228-240)*. 

The GrSek settlements of Sicily, Italy, Gaul, and Spain were 
much more completely swallowed up and assimilated by Roman 
organization. 



54 


THE GOVERSMESTli OF OHEEOE. 


Sparta. 

100. Gretik Constitutions. — It would no doubt be possible, by 
piecing togett^er siudi details iis have come down to us concerning 
the various governments of scattered Hellas, to construct some- 
thing like a general picture of Greek politics and administration. 
But those details are not many : the lines of the picture would be^ 
everywhere too broad and vague, and we should bring away from 
it hardly moie than a boily of conjecture. We shall better serve' 
our object by a study of the governments of Sparta and Athens, 
concerning whose constitutions we have very detinite and reason- 
ably complete information. Sparta cannot, indeed, be taken as 
a type, for her constitution seems to have stood almost if not quite 
unique in the Hellenic* world. It deserves study for its singu- 
larity, its stability, its ])ersistent efi^•iency. The constitfdion of 
Athens, on the other hand, may fairly enough be taken as ty])i- 
cal of Greek life and ])olitics. The two constitutions together 
supply a sufficient range and variety of institutional arrangemtmt 
to enable us to api>reciate the versatility of the Greek politi(‘al 
genius, — a genius at once subth and practical, wjth a tou(;h too 
much, it may be, of nice invention, and yet steady withal and 
sagacious. 

101. Fixity of the Spartan Constitution. — It whs the circum- 

stances of her history which gave to th^ eonstitutimi of Sparta 
a character in many res])e^ 7 ts unique, and secured to ’it an iiiimti- 
nity from change wliich pruvokeil at once the wonder and the 
envy of the rest of Greece. Throughout almost all of that chief 
period of Greek history with which the Greek writers have maile 
us familiar, — from the time of Solon, namely, till tlic«decliiie of 
Athenian power and indepeiideucef — the Spartan constitution 
retained substantially the' very form it had ha(> when Sjiarta 
first emerged into the field of liistory. A*ll its features arc at 
once ancient and perfectly preserved. « 

102. The Spartans a Garrison of Conquerors. — The Spartans 
had come as conquerors into the valley i>f the Eurotas. ’ lliey 
were of tlie number of those Dorians with whose vivasion of 
Pelopot^iiesus visible Greek history mafy he said to begin, and 
their liold upon their kingdom had been gained only after many 
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ii'eeaSes — it may he onJy after several eeuturies — of hard fight- 
ing advanced inch by inch. Th(»ir numerical strength was not 
great, probably at no time exceeding fifteen thon.saii4; tliey lived 
in thpc. midst of a forcibly su])jectefl ]>opulation, /jyni eight to 
ten times more numerous than themselves; and they had, con- 
sequently, to maintain their su])remacy rather as a garrison than 
^ as hereditary heads of a normal body politic. 

lO.'h Slaves and Helots. — There was no considerable body of 
donu'stic slaves in Sparta. Slaves there were, indeed, but their 
number was never large; there being i^robahly only enough to 
snjqjly tin* wealthier families with household servants and the 
state with drudges. The burden f'f al^ tlie other services that 
were required in tlie simple life of Jhe Spartan state fell upon a 
)>ody of serfs called Helots. The Helots constituted the lowest 
rani* <5f the subject i)opulStion of Laconia. They were, doubt- 
less, deseeiulants of the original inhabitants of tlie country, and 
t)>}'ed ttieir ilegradation to what, had fortune favored them, would 
have been accounted a reason forgiving them all honor, — their 
desperate resistance to the advance of the conquering Dorians. 
Th<*y are sai(k hy some, indeed, to have received their name, of 
}1 clots, from a town called ITclus which had been the last to 
yield itself to the conquerors, or the most stubl>orii in revolt 
agaiiLst their dominion when that dominion was young. Tlieir 
])unisliment. liad eonswsied in being chained, nut to masters, but 
to the laiut which bail once been tluiir own. They were slaves 
of the soil, rather than of tlie^ soil's usurping masters. Though 
absolutely without freedom, they were not personal property, to 
he sold or exchanged in the market like the poor creatures who 
t.liroiige<J*the slave-pens of Delos and Dyzantium. They could 
not eluuige scu’viee save as^in separable ap]>eiidages of the lands 
n]K)n which they served. They were, consequently, not at tlie 
ni(/i-<*y of the indiviflual caprice of their masters, but had them- 
selves sontt'thing of the inviolability of the pro]>erty to which 
tiny Averc jittaehed. They jKussed with it, as part of it, and could 
not ])ass otherwise without special legislative warrant. Neitlier 
could they be killed or misused by their masters without public 
authority, or at least soiiie colorable pretext of the publiT safety 
And, inasmuch as they were thus a part of the real estate of tlit 
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countiy, — its motive part, its machinery of production, — and 
hedged about by the same laws that regulated the usufruct of 
the land, tlifcy were allowed to retain, for their own sustenance, 
a certain portion of the prbducts raised by their labor, tliat, as 
servants of the land, they might derive their support from it. 
In a sense, they belonged to the state,* for tlie state controlled, 
as itself supreme owner, the ownership of the land to which they, 
were attached. They looked to the state alone, therefore, for 
any measure ’Udiich was to affect their condition for better or for ' 
worse: for new restrictions in consequence of their turbulence 
or threatening discontent, or for emancipation in return for such 
services as they were occasionally able to render in war. 

104. The PericBci. — Spar,ta was not the lonely mistress of an 
empty land, where there were only Helots and their taskmasters 
living upon scattered farms. Inlaiul towns stood about 'her on 
either hand, up and down the spreading valley of the Eurotas ; 
the coast was dotted all the way from Argolis round about tb 
Messenia with cities that showed a busy trade, and wrought at 
iron and other stuffs which the world stood ready to buy ; Arca- 
dians, lonians, Aclueaiis, men of the various brandies of the old 
race, made up the tale of their population; and they were not 
Helots. They were not Spartans, indeed, feut Permciy neighbors, 
native provincials, of whom the Spartans had made subjects, but 
to whom freedom w.as left, if not politi3al privilege. Not all 
stood upon the same footi nrg; they had been conquered at differ- 
ent times, and had, no doubt, made different terms of submission. 
Some, perhaps, were obliged to receive Spartans into their chief 
offices ; all had to pay a stated tribute ; all were bound to supply 
troops in time of war; some found a hard discipline''^ut upon 
them if they were not always subAiissivo enough ; none ddred 
resist encroachment; but in the main their people were free, 
though dependent. Their municipal affairs were, for the itiost 
part, and at all ordinary sea.sons, in their own hinds. They 
might enrich themselves with trade and maiiufactives as they 
pleased, so long as thay yielded Sparta her full tributie. Their 
lot grew steadily worse, no doubt, as Spartan power l&trdened in 
the face* of difficulty ; but, for the rest, tliey lived their own lives, 
throve modestly, and earned for Laconia the title of “ the land of 
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a hundred towns. Without them, Sparta, with her garrisoned 
citizens, would have lacked, not troops only, but money, and 
many a needed source of supply. 

OthW inferior classes there seem to have been, occupying posi- 
tions intermediate in point of privilege and consideration between 
the dependent Helots anti Perimci on the one hand, and the 
^supreme Spartiatce on the other; but of them we know little that 
,is satisfactory or significant. Such glimpses as we get of them 
add almost nothing to our knowledge of Spartan life and politics. 

lOo. The SpartiatsB : Property Laws and State Gnardianship. — 
The Spartiatc^ were the only citizens. The Perioeci outnumbered 
them three to one, the Helots probnbly twenty to one ; but only 
blood counted for aught in the Spartun state, and nowhere was a 
dumiufyit class more succesfjful in maintaining a rigorously exclu- 
sive privilege. Throughout all that period of Sparta’s history 
which ij best known and best worth knowing, no democratic revo- 
lution made any headway against this active, organized, indomita- 
ble band of SpartiakPf who held the state as an army would hold 
a fortress. Among themselves Spartans were Jlomoim (Equals); 
and in the eaflier days of their government every means was 
employed to make and keep theii* equality a reality. In nothing 
was this purpose more apparent than in the system of land tenure. 
There was private property in land among the Spartans ; but the 
state was, as I have sa^d, regarded as the original proprietor of 
the land, and individual tenure^ was raflier of the nature of a usu- 
fruct held of the state and at the state’s pleasure than of a com- 
plete ownership. The purpose of the early legislation was to 
m*ike the^division of the land amongst the Spartan families as 
e(iual as 5)ossible ; and the .state frequently resumed its proprie- 
tary rights anjJ reapportioned estates v'hen grave inequalities had 
crept in, without a s^nspicion in any quarter of confiscation. It 
was a primary care of the state to keep its citizens ricli in leisure, 
in order that they might live entirely for the service of the state 
and feel n6 necessity to engage in a pursuit of wealth, which 
would not only withdraw them from their Bounden political duties, 
but also roT) them of social consideration. It accordinglj^ under- 
took the patriarchal duty of administering the wealth of the coun- 
try as trustee for the citizens. It not only redistributed estates ; 
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it also compelled rich heiresses to inarr}^ men without patrimony, 
and grafted the poor iiiion good estates by prescril)ed iuloptioii. 
It followed, Vf course, from sucli laws, that adoption was not per- 
mitted to s>v^il the numlxM-s of any family without state sanction 
being iirst obtained, that wealthy heiresses were not allowed to 
throAv themselves away on rich youth’s, and that landed t»staU*s 
could be alienated from tlie family to wldch the state had assigne<l 
them neither by sale nor by testamentary bequest. Citizens were 
both wards atid tenants of the state. 

106. Doubtless, however, it was only in tlie earlier i>eriods of 
this constitution that this patriarchal guardianship and j)roprie- 
torship of the state was freel}’ and effectively exercised for the 
purposes intended. It is certain that in later times great inequali- 
ties of condition did spring up among the so-called Equals; so 
much so that they fell at last into two distinct classes, the Few 
who were ri<*h. and the Many who were comparatively or utterly 
poor. All Sparfi(if(p were no longer u])on the same politic !il 
level even, hut some were Homoiol and some IluponmoitPH 
(Inferiors). 

107. The Two Slings. — The government wliicli^the SpartinUv 
conducted is at every jioiiit in bioad contrast to the govf*nunents 
of which Athens was a type. Fortune luid givep S[)arta two 
kings. Tradition held that the Dorian invfiders liad, upon enter- 
ing the Feloponiicsus* allot ted its variotis districts to tju‘ir several 
Heraclid leaders: that Ar^stodelnus, to whom Lmumia liad been 
assigned, died before conquering liis kingdom, leaving twin sons, 
Eurystliencs and I'rocles; that the motlicr the boys declared 
herself ignorant whicli of the two was Ix^ni first ; that the Delpliic 
oracle, when called u])on to arbitrate the* claims of tlie brothers, 
commanded that tliey should iKitli be crowned and given joint and 
equal authority; and that from thc.se two brothers had sprung the 
two royal houses Avhicli reigned in Sjiarta. Whatev(*r the origin 
of this double kingship, Sparta continued to have two kings till 
she had gone far in that decline which preceded Roman cohq lies t. 
Their nominal fuiietioiK^ were not widely* different from those 
which we have seen the* J foineric kings e^xc raising. Tlfey were 
representatives of the state in its dealings with the gods, delil)- 
erative and judicial heads of the people in time of peace, and 



THE GOVEKNMBXTS OF GHEECE. 


59 


coiiintanders in time of war.” ^ The very great limitations by 
which their f)rerogatives were in fact suiToundcd will appear 
in what remains to he said of the other institutions of the 
state. • 

108. The Council of Elders. — In deliberation amf legislation 
they were, still after tlio# manner of the Hoiiierio constitution, 
associated with a Genista (yepovaCa), or Council of Elders. I'lie 
*members of the Oenisia, however, unlike the Elders of the more 
^ancient Council, were elerded by the popular AsseniUy (sec. 110). 

They were twenty -eight in number (constituting with the kings, 
a body of thirty) ; only those who were of noble blood and w ho 
laid reached the age of sixty (the age r’t which liability to militiiry 
servicf cetised) were eligible to membership; and those who were 
elected held oftiee till death. As a court of justice, the Genista 
had jevisdictioii over the ftiugs, over capital and other *grave 
<TinjinaI offences, ovm* all state trials, and over cases of otunia, 
or attaifider. As a legislature, its funetioiis were in part sover- 
eign, ill j)art probou/eiitir : it acted tiiially upon most administra- 
tive matters of iiuiiortaiice, and ])re})arecl by preliminary decree 
tlie legislative^ueasures which were to i)e submitted to the vote 
of tlie ])opular Assembly. It stjiuds in character and funetioiis 
half-way between the ?Vt]ieuiaii Senate of the Areopagus and the 
Athenian Senate of Four iluiidred (.secs. l.*»l, l.‘U). 

109. The ‘Apella,’ <jp Assembly. — The Apella, or Assembly, 
consisted of all citizens (that is, all iSpi^iiafiv) over thiity years of 
age. The matters which were ^-eferred to its vote were, disputed 
successions to tlie throne, the appointment of generals, the elec- 
tion of magistrates and Gerontes (Elders), war and peac‘e, treaties 
witJi foreign states, and, perhaps, all changes of law. I have said 
only that these matters wen# referred Mo the vote’ of the Assem- 
bly because thf‘y were not referred to fts eon.sideratioii. No place 
was* given in the Assembly to n*al deliberation ; only the kings, 
the ephors,«aiid the Gerontea ('ould either make a motion or take 
])art in debate. Indeed, debate was a thing hardly known in 
Sjiarta, where every man was taught to ^lesj>ise the talker and 
to admire ^he man whom lat(»r times were to dub the ^ laconic ’ 
uiaii. The utterances iff the magistrates and senators^iii the 

^ SchiMnann, p. 227, 
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Assembly were probably curt opinions packed into a few scant 
sentences. And the voting was as informal as the debating. A 
division waS never restorted to; a viva voce vote decided. It lay 
with the e^lk)rs, moreover, Who presided in the Apella, to declare 
upon which side the preponderant voice had spoken in the vote ; 
and it is not to be doubted that they often heard as they chose. 
It was witliin the choice of the Oemsia^ besides, to take the vote 
of the Apella as decisive or not as they chose, — at any rate in all 
administrative and political matters. 

110. mection of ddera. — Only in the election of Gerontes was a 
different and more elaborate procedure observed. Then, after the Assem* 
bly bad convened, several pt*rson8 selected for the purpose stationed them- 
selves in a building near the place of assenibling, from whence they could 
get no view of the Assembly, but where they could hear the voices of the 
ass<.uibled people. Upon the completio*^ of this arrangement, the candi- 
dates for the Genisia passed through the Assembly, in an order determined 
by a lot whose result was unknown to the listening committee near by, 
and the choice of the Assembly was ascertained by tlie decision of the 
concealed deputation as to which of the successive shouts of applause that 
had greeted the candidates as they made their appearance had been the 
most spontaneous and full-throated. This election by ^applause was, of 
course, jiLst an elaborate form of viva voce voting. 

t. 

111. The Ephors. — The most notable ana powerful office known 
to the constitution of Sparta was the office of Ephor. It was an 
office, there is reason to believe, of great ..antiquity ; but develop- 
ment had hurried it vei-y rapidly away from its early form and 
character. The five Ephors (or Overseers, for such is the meaning 
of the title) were originally mere deputies of the kings, appointed 
to assist them in the performance of their judicial duties, to act as 
vice-regents in the absence of their royal principals, tb supervise 
in the name of the kings the othe. magistrates of the state, to 
superintend, under the same authority, the public -discipline, and 
to summon, by royal warrant, the Qermia and the Assembly ; in 
short, to serve in all things as the kings’ assistants. But gradually, 
through the operation of causes for the most i)art Ridden from 
our view, but possibly in part because they- sympathized more with 
the citizens from whose ranks they were yearly drawn than with 
the kiVrgs who appointed them, and in part because they were 
choseu by two kings not always harmonious in their counsels or 
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purposes, and were thus kept out of sympathy witli the royal 
administration as a whole, the ephors drew steadily away from 
the control of the kings, until at length their power rfas not only 
indep(!ndent of the authority of the tlirone, but even superior to 
it. There is no clear evidence to show when the choice of the 
five ephors passed from ttie kings to the Assembly; but the 
ephors certainly exchanged their character of representatives of 
the kings for that of representatives of the state and virtual mas- 
ters of the kings, — overseers of the chir^ magistrates as well as 
of all others. The kings were obliged every month to take an 
oath to this supreme board of five to exercise their prerogatives 
according to the laws ; the ephors, on iheir part, underta!:ing, on 
behalf of the people, that so long as ^lis oath should be observed 
the kings’ power should pass unchallenged. Every nine yeajs the 
ephors asked of the gods a sign from the heavens as to whether 
anything had been done amiss by the kings, and if the heavens 
sfioAved any sinister omen, the conduct of the kings was, upon 
the initiative of the ephors, investigated by the Gerunia, Private 
individuals, besides, could bring charges against the kings to 
the notice of tHe ephors, and it rested wdth them to dismiss the 
charges (to answ'er which they could summon the kings before 
them), or to push them in the Gerusia. 

112. Of course, if masters of the kings, the ephors w'ere mas- 
ters of all others in tlw state also. They could interfere, with 
full power to investigate and to piinisH, in e^^ry department of 
the administration ; the supervision of the public discipline, and 
consequently of the private life of every individual, rested with 
them as overseers of the special officers of the discipline; they 
presided l^oth in the Gerusia and in th j Assembly ; could summon 
either body when they wisheft, and la^ before them any matters 
they pleased. *They w-ere the treasurers also of the state. In 
everything they w'ere* the supreme authority. The limitations 
of their po'frer lay in the fact that they were a board of five 
men and coijd do nothing of importance except by a unanimous 
resolve, aiyi that, their power lasting but a tingle year, they would 
presently btcome private citizens again, liable to accusati^i and 
punishment by their successors. They could no doubt determine, 
however, who their successors were to be by exercising arbitrarily, 
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when they dared, their power to interpret the viva voce vote of 
the electing Apella. 

One of thl),boartl, like one ef the Athenian archons, was Ephor Epony- 

Wtts, giving his name to the civil year. 

113. The Administration of Justice. — With reference to the 
administration of justice in Sparta we are not able to say much 
more than tliat the law was interpreted and a})plied by tlie kings 
in cases relating to the family, to inheritances, or to the redistri- 
bution of pro])erty by marriages between rich and ])Oor (tlie kings 
being, so to say. Chancellors, and families wards in Chaiu’ery); 
that cases affecting the kings them.selves or involving the graver 
sort of crimes were heard by, the Gerusia; and that all other cases 
were determined by the ephors or by lesser magistrates. There 
were no popular jnry -courts. 

114. The State Discipline. — But the feature of their cons;*:itu- 
tion which chiefly pr<‘served the su]»reinacy of the Spartldta* oyer 
the subject ])opulation of Helots and PerUnd^ and made Sparta 
Sparta in the eyes of the rest of the world, was tlie State Disci- 
pline. Every Spartan lived the life of a soldier iia garrison. He 
did not belong to himself, but to the state. Ho was taken from 
his parents at seven year.s of age, and from that time until he 
was sixty lived altogether in jmblic, under a drill of iniisch*,, 
appetite, and manners sucli as not evein a modern ])rofessioiial 
athlete could well imagine. From seven to thirty (thirty being 
the age of majority in Spartan law) he was schooled to endure 
the roughest fare, the scantiest clothing, the ])Oorest lodging, 
and the coinjdetest subordination to bis elders. After thirty he 
acquired certain political and social jirivileges: he ^'^5ls then a 
citizen, and he could marry ; but even then lie was permitted no 
essential change of life. He was expected to keep nip liis athletic; 
habit of body, he must still eat at the jmhli'c messes, could liave 
no home life, but must see his wife only infrequently for a few 
minutes, or by stealth. He must marry, — the state required tliat 
of him, — and must cor sequently maintain' a household. He must 
also contribute his share of money and siipiilies to tlie ])ivl)]i(‘ messes 
(Syssitia), Only when he had passed his sixtieth year could lie in 
any measure lead his own life or follow liis own devices, 
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if was probfibly failure to comply with the requirenioiits of this disci- 
pline or to contribute the required (|Uoias to the Syssitia, that degraded 
SpartiatOR from ‘ Equals’ to * Inferiors ’ (sec. 100). 

11/}f This discipline included the*woiiieii only flaring tlieir 
youth; girls had to ^take’ gymnastics as the hoys did; hut they 
did not go into the discipKne of the men. All education which 
we sliould account education was excluded from the system. Only 
music of a rude sort, the use of sim])le stringed iiistriiments and 
a taste for the songs of war, softened the constanT training of 
sense and sinew. The product was a line soldiery and capital sol- 
diers’ mates, — shapely, coarse, sturdy women, and lithe, laconic 
jiieii. 

no. Principles of Growth in the gpartan Constitution. — Tlte 
constitution of Sparta, for all it is so symmetrical, is not^to he 
looked upon as a any more than is that of any other 

Hellenic city. The mind must not he misled hy the fact that in 
describing it we are under the necessity of taking it at some one 
moment of complete crystallization into supposing that such was 
exactly its form at every period of its history. Tt w.as, like every 
other eoiistitulion, a slowly developed organism. It early took a 
peculiar form, and lon^^ preserved. it., hc*cause of the j)eculiar situ- 
ation of the Spartans, who were f(»w and had to liold their juiwer 
against a hostile subject ]jO])ulation greatly superior to them in 
inimhers. They could fiot \ciiture to relax, for a inomeiit their 
internal disci] dine ; and so it liaj)pcne(l that tliroughout the ]>eriod 
during which history is most concerned with S])arta her constitu- 
tion remained fixed in a single form. Ihit afterwards it ])assed 
through tlie same stages of tyranny and democracy that had long 
ago come^l^^o Athens. The non-citiz *n classes eventually hr(d;e 
their way in large numliers iilto the eonstiiution, and the Komans 
found Sparta not unlike the other cities of Greece. 

117. Lyenrgus. — '/he Spartans themselves, liowever, as I have 
said in a pr(*vious chapter (sec. lo), regarded their constitution as 
a creation, jyid the creation of one man, LyTurgus (n.<\ 8U0). To 
him was scribed a rearrangement of the 4b roe tribes wliich con- 
stituted tlfe state, a dhdsion of land between Sjxtrtiat^ and 
Periaecij the institution of the Gerufim^ a provision that there 
should be monthly meetings of the Assembly, and, above all, the 
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creation of the celebrated system of state discipline. It is not at 
all improbable that he was in fact very largely instrumental in 
giving to tl^e constitution the particular form in which we have 
seen it. }mt it is extremely improbable, if not intrinsically 
impossible, that he can have done much more in the way of effect- 
ing actual fundamental changes than ‘did Solon or Clisthenes at 
Athens. The Spartan constitution had probably made no leaps 
or bounds ; Lycurgus, doubtless, only guided its course at a very 
critical, becS-'use consciously formative, period. 

Athens. 

118. The City of Solon: Kingship gone. — We get our first dis- 
tinct, view of Athenian affairs in t^he time of Solon, to whom 
Athens attributed her first great reform code. The l^oloniaii 
constitution is by no means so well known as historians could 
wish; but its main features may be said to be beyond dispute, 
and these features speak very j)lainly of a socnety quite unlike 
that of the primitive Greek < city.^ 

Solon was put in charge of the city’s affairs b^' l)eing clioson 
^ Archon.’ The ancient kingship had disa^jpeared, the archonship 
was one of its fragments. The alwlition of the^ kingship had 
doubtless come about through an aristocratic revolution, such as 
Aristotle after wards r noted as altogether 'a normal movement in 
Greek politics. Tlie ‘ kin^s ’ of the Council had grown by degrees 
quite intolerant of the authority of the king, their patriarchal 
president. He stood for the growing state; they, only for the 
disintegrating gentes. His hereditary headship was threatening 
to overshadow permanently their individual part in affai's. They 
therefore determined to control his' office, to make it dependent 
upon themselves. Codrus, the last king of Athens, is said to 
have sacrificed himself in a war with Peloponnesian foes, because 
of a prophecy that the enemies of Athens w^ould be victorious 
unless the life of her king were yielded up in the contest, and it 
is added by the tradition that the Athenians thereupon .abolished 
hered^ary kingship by way of emphasising their bebfef that no 
one was worthy to succeed Codrus. Possibly we are not at 
liberty to discredit all of the pretty story ; it is such a story as 
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wc would not discredit if we could. But we may feel assured 
that there were other potent reasons in the minds of the ruling 
men of the city why Codrus should be the last of liA kings, and 
that they were quite clear in their determination thatj,if not Cod- 
rus, then some early successor of his should be the last of the 
hereditary monarchs of ACliens. 

, 119. The Archonship. — They did not, however, transform the 
office at once into an elective magistracy. They could not. Both 
unreasoning religious belief and calculn^^ing policy^would have 
forbidden any such violent breach in the ancient order of the 
family-stiite. The kingship was put into commission. The heirs 
of Codrus continued to bear the tiCe and enjoy the sa^ red pre- 
cedence of kings for more than three liundred years; but their 
military powers were transferred to a Pole march as, their, chief 
<*ivii duties to an Archon. They were no longer the real, but 
onl> the titular heads of the state. The king had been given 
colleagues holding office for life; and the monarchy had become 
a limited monarchy. 

120. Nine Archons. — In the yet^r 752 n.c. radical changes set 
in. The herecltary principle was abolished, along with tenure for 
life. King, poleinarcl^ and arch#n were all, it was arranged, to 
be cliosen for a term of ten years. The office of Folemarch had 
hitherto, tliere is reason to Indieve, like that of the King, been 
hereditary in a single fjoble lamily. But henceforth both king 
and ])olemarch were to be elecUvc inag*istrates. Both, moreover, 
were to l)e sul)ordinated in dignity to the archonship whose incum- 
bents had from the first been freely chosen from the whole body 
of nobles. The king was still to be chosen from the royal family, 
the polei»arch from the household which had held the office since 
its institution^ but the archon was to^be the official head of the 
state, and every inagistriicy was to be elective. Change could not 
stop there. Scarcely forty years went by ere it was necessary to 
^pen all tliree offices alike to every man of noble blood wdio 
could command the suffrages of the Council of the Areopagus. 
Another generation an*d the three offices^vvere made annual, and 
a board of nine archons^ was instituted. Of this body, ^e was 
•^till chief ; the old dignity still lived in the Archon EpotufmHSj 
from whom the year took its name in all official records. The 
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second archon r.v.s* still Archon BasflcNS, the state's high priest 
ami the heir of kin^i:ly fnnetions. An Aivhon Polemarchus carried 
still the iiutloritj’ ot ])oIcjiiarc*h. Those three were still, no doubt, 
the chief gmeers of the public acliiiiiiistratioii. But six‘^77ie»v- 
mothet(je were added ; at first, it may be, only as scribes and se(;- 
retaries to enroll decrees and keep rebord of the law, assistants, 
no doubt, to tlie three chief magistrates ; but finally as judges, 
with certain definite magisterial functions of their own. 

All nine ^chons, indeed, were judges. Ui)on the chief arclion 
devolved the weighty duty of determining cases of family law 
and inheritance ; the king-ai*chon (Btistlcua) adjudicated the tlien 
numberless cases which religious law controlled ; the archon pole- 
march heard all eases betwocn metics and foreigners; to the six^ 
Thes)\wt1ieUe fell the general oversight of the laws and the conduct 
of such eases as belonged to the jurisdiction of none of tKe three 
principal ar(*hons, — all cases not otherwise assigned. There were, 
moreover, certain judicial functions which the nine archons ex-ef- 
cised jointly, such fis the jninishment of banished persons who 
had broken their banishment, the oversight of the balloting for 
certain minor judgeships, the presidency of certain <iieetiiigs of the 
people, etc. • 

121. Solon Archon Eponymns: the Crisis. — Such was the 
changed magistracy of Solon’s time. Solon was chosen Archon 
Epouf/mns, but with powers such as no'^ archon ever regularly 
possessed. He was chosen at a crisis, — a crisis which by its 
very existence reveals a .society radically unlike the society of 
kinship described by Homer. There are three contending par- 
ties ill the state, — the men of the mountain, the men of the 
shore, and the men of the plain. Neither tlie men of 'Oie moun- 
tain nor the men of the shore would fiave been so much as counted 

t I 

in the Homeric state. They were not of tlie immemorial kinship 
at all. They were the tillers of the soil, holding their lands of 
the noble families who lived in and about Athens, aiid who con- 
stituted the third party, of tlie plain. They were outsiders to 
the state. The noble families w^ere the jftate ; these men of the 
mount^u and the shore were their subje^ds, bearing evAry burden, 
and sharing not a single privilege. Every movement which they 
had made towards even a partial independence had compelled 
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theia to borrow capital of their masters and so had clinched their 
slavery. The men of the shore, the men, that is, who tilled the 
lands which lay upon the eastern coast or stretched across the 
soil th^^’n most portion of the Attic peninsula to famous Sunium, 
and who plied a quiet trade as fishermen as well as fanners, were 
much better off than the igoatherds of the mountain, who had 
both the exclusiveness of the law and the niggardliness of nature 
lo contend with, in the mountainous districts to the north ; but 
both hated the privileges of tlie Eupatrids, and ware ready to 
combine in order to wreck them. The could not, the other 
would not, any longer abide content with a lot which forba^le 
them all independence and all hope of a voice in the determina- 
tion of their own destinies. The iiua of the coast won M have 
accepted moderate concessions ; tlie poor peasants in the moun- 
tains (‘!;imored for radical measures; but both would have some- 
thing done. The Eupatrids, with their submissive retainers on 
t!ie plaihs about the city and tlie ixn*t, were in a numerical minor- 
ity, though doubtless strongest in resource, and deemed concession 
unavoidable. Solon was a man of advanced age and of established 
reputation, ali4e..for courage, for honesty, and for wisdom. All 
parties turned to him with hojje and trust. He was cliosen 
archon, invested with ihctraordinary legislative powers, and bidden 
make a con.stitutiou just to all alike. Tliis was in the year 594 b.c. 

122. The Draconian Jiegislation. — The discontent was of long 
standing an*d had already led to radici^il constitutional changes. 
Even upon the Plain, where thtf broad acres of the Eupatrids lay 
in the genial air, there was keen distre.ss. The land was worked 
by tenant farmers, HeJctemoroi, ‘ Sixthers,’ who undertook to live 
upon a sifth jKirt of the produce of their f inns, and yield the 
otiier five-sixths by way of r uit to their masters, the owners of 
the soil. Th^ austere law of the laiTd made their very i>ersous 
liable for the fulfil mc'iit of the hard agreement; if they failed in 
it they w^ere«s()ld into slavery in the markets of Egypt and Lydia. 

123. But ^constitutions do not change for metayers; their dis- 
tress simjjly added an ilem to a great sum^total. It was of more 
immediate rfjoiisequeiice that a body of independent peasant pro- 
prietors stood at the doors of the state moved by a deepfhstem- 
per. It was hard for such men to maintain an iiulcpciuleiit 
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standing* upon a small scale where the soil was shallow aiid the 
yield uncertain. It was time and again necessary to borrow; and 
to borrow ironey might mean, not the loss of liis land merely by 
a delinqueA borrower, should his crops fail, but the loss* of his 
independence also. He must become a ‘Sixther’ and set out 
upon the road, it might be, to slavery .at last. 

124. Moreover, changes of another sort had come, which the 

Eupatrids could neither foresee nor prevent. Methods of warfare 
changed. She field was no longer to be won only by mounted 
knights and men in chariots. The day of the foot soldier had 
come, and privileged knights found themselves dependent upon 
the common soldier, the heavy armed hojilite^ drawn from the 
ranks of those to whom i)olitical privilege had not yet l)een 
accorded. The state could not long safely depend iijwn men 
whoih it drove to the wall, of wlnhii it required everything, to 
whom it granted nothing. It had even l)econic well-nigh impos- 
sible for such men to know what the law wa^. The Council of 
the Areopagus haled whom it willed before it, and could punish 
as it pleased any action which it chose to define as an offence 
against the state. The archbns were at no paiii%to observe con- 
sistency in their judgments, Jii^d no one could ever foresee the 
end of a suit.” In their hands the la*^ was both harsh and 
uncertain. ' 

125. One attempt at reform had beei? made already. Draco 
had been called in a geiteration ago (b.c. 621) to do what Solon 
was now about to attempt agaiii. Draco had not hesitated to 
admit to political privilege every independent 3 ’^eoman who owned 
a yoke of oxen and could fit himself out as a hoplite. The archons 
and those who held chief command in the field, he left still to be 
chosen from the ranks of the wealthier nobles ; but all other mag- 
istracies he threw open id the general body of citizens without 
distinction of rank, yeomen (Zengitai) inViluderl, and some of 
these were to be chosen by the impartial lot. He itdded to the 
existing constitutional machinery a Council of Four IJnndred and 
One, to be made up l^y lot out of the general body of citizens 
past thirty years of age. The principal judicial pov’ers of the 
Areop^us he took away, — transferring them chiefly to the Pty- 
tmeis, a standing committee of the new Council, — and the elder 
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body Vas left with hardly more than authority to oversee the 
magistrates in the perfonnance of their duties. The uncertain 
law was reduced to writing and published, that np man need 
doublnuy more what the sentence of ‘the law would Tje. 

126. Such changes may well have seemed enough to create the 
j)roper forms whereby to ^ive effect to the altered life of the 
state. But they did not go to the root of the matter. Dracoes 
code had made the old laws definite and public rather than ren- 
Vlered them equitable. Their very definiteness ma}«have added 
a touch of harshness, by making them st !l*'’ei and more inexorable 
than ever. And his political reforms hardly justified themselves 
in practice. It was one thing for a yeoman to be made eligible 
for ofline, but quite another for him to secure it, even by the lot. 
jSiothing had been done to prevent the selling of ‘Sixthers^ into 
slavei>"? Yeomen (Zc?/f//7u/)^might still grow too ])Oor to own a 
yok(i of oxen or equip themselves as hojiliies; might still drop 
the rank of ‘Sixthers,’ and come some day to see the slave 
pens. Something more was needed, and Solon was to under- 
take it. 

127. Solon's^conomic Beforms. — Solon was of Eupatrid blood, 
but in fortune ranked with the ipiddle class in the state. Of a 
temperament at once ardent and balaiiced, he was suited alike by 
station and b} inclination to hold an even hand between factions. 
No man doubted his howesty or his fervent patriotism; all looked 
to him witli confidence to bring the state out of its troubles; 
and he certainly proceeded witH courage and thoroughness. He 
instituted both economic and constitutional reforms, conserva- 
tive enough to force no too rude or sudden break with the past, 
yet decisive and timely enough to assure, if they could but be 
observed, the future of the scate. It was indispensable that eco- 
nomic reform?? should go before consf-itutional changes. It was 
necessary to enfrancliise the poor ; but it was necessary to free 
them before*enfranchising them. Solon’s first step, accordingly, 
was to cancel all outstanding debts, set free those condemned 
debtors who had been retained as slaves in Attica, and clear the 
farms of the yeomen farmers ot the mortgage pillars whiej^tood 
everywhere upon them, lie took these drastic measures with the 
less scruple because he believed the great mass of the debts thus 
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arbitrarily struck away to hare been unrighteously^ it not iuilaw- 
fullVf imposed, and deemed his policy in the matter for the most 
part one of just restitution. He recast the law of debt also, 
henceforth Lrbiclding the pledging of any man's person fov debt 
He sought^also to restrict all estates, for the future, within a cer- 
tain fixed inaxiiiium, and so still further prevent the ousting of 
peasant proprietors. 

128. From negative measures of relief Solon turned to origina- 
tive measuw's of amelioration. Hitherto the struggling merchants 
of Attica had used the clumsy coins and the antiquated weights 
and measures of the Bieotian and Peloponnesian states, and had 
followed the lead of .Egina in their trade. Solon turned them 
toward the quicker commerce of the Ionian cities of the .Fgean, 
by substituting the weights and coinage of the great centres of 
trade in Euboea, used round about a\i the great circle of Hellenic 
cities that stretched to the farthest settlements of the bold .Mile- 
tans. He took steps, too, to encourage liandicrafts and (\iver.';;ify 
industry. He redistributed the incidence of taxation. The Attic 
population had long been divided into four property classes based 
upon an assessment of income. At the top of the^scale stood the 
pentacosinmedimai, those wealUner Eupatrids whose iiujoiues were 
not less than five hundred measures (medhniii) of corn, oil, or 
wine drawn from their estates; the second class* the Iltppe is ot 
knights, consisted of those who.se incomesiwere not less than three 
hundred measures; the kJiird, the Zeuyitai or yeomen, of those 
whose incomes did not fall be*iow two hundred measures, — 
owners of oxen, men able to equip themselves as hopUtes; the 
fourth, of the dependent manual laborers, the Thetes, standing at 
the bottom of the scale. Amongst the first three chl^ses Solon 
sought to effect an equitable division of taxation ; and they alone 
were to be subject to regular military service, "flie Thetes were 
exempt alike from taxation and from ordinjfiy military duty.' 

129. Only landed jiroperty was reckoned in this dassification. 
Probably it constituted the mass of property in Attica at that 
time, though there wqye traders in the community, and Athens 
had never had the coiitiuiipt for coiiinierce and the tiiades whicdi 
so lon^ prevailed at S[)arta and liome! Solon himself had bet- 
tered his fortunes by merchandising. He had been a merchant 
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heloro'hfi became a statesman. It was his knowledge, of the worldj 
acquired in his travels as a merchant, indeed, which constituted 
a lurgo part of his qualification for the task now af^igned him. 
Jjiit ])^*si)Jial i^roperty was not an important enough ^Jeinent in 
tJie wealtJi of Athenians at that day, it would seem, to be accorded 
jtolitical freight. The Eup?iti*ids were, of course, ihe chief land- 
owners. Theirs was still, consequently, to be the chief part in 
the management of the state. 

HIO. Solon's Political Beforms. — Solon also took tlt^foiir prt)[j- 
crly classes, to which the city had long .‘jen accustomed, as the 
basis for liis ])olitical reforms. Every freeman of Attica who \>.is 
sul>j(‘ct to the laws was to liave some part also in their admin- 
istration; all were to be citizens. Tli^tt he deemed an indis])ensa- 
ble condition of order, goo(l^f(*cling, and etiiciency in the state. 
fJut not* all were to share in an e(iual degree. Solon was no demo- 
crat.* He sought to set up, not government by the populace, but 
a*i Jjjhtly restrained government l)y ni«*n of wealth and position. 
He did not greatly d(;part from the model set for him by Draco, 
except in respect of the means which he provided for making the 
n^strainillg actfim of the commons real and effectual in the popu- 
lar assembly and the ^ury courts.* The archons (wlio were to act 
luaiceforth, not separately, but as a judicial l3oard), all stewards 
and farmers of the revenue, all officers of jxdice and prisons were 
to be chosen exclusively from the j^^'^dacoswjncdi m in\ the wealth- 
i(‘st class in the state. They were to If* chosen, however, in i)art 
by lot. Til the case of the nine archons, for example, each of the 
four tribes into which the people of Attica had from of old been 
divided was to choose ten whose names should go into the urn, 
and out the forty thus nominated nine were to lie i)icked out 
by ]('t. The other magistracies were also filled by lot, no doubt 
in the same manner. All minor magistracies were open to be 
tilled from any of the three ])roperty classes. 

h‘U. The*Council. — The Council of Four Hundred, instituted 
by Draco, fnund its suitable jilace in the arrangements of Solon. 
All citizens except thorfe of the lowest pi%perty class were made 
eligible to*be chosen to^its membership; but here again^ie lot 
was to supply its impartial office. The Four Hundred ‘‘ were to 
be chosen by lot from among a larger number of candidates elected 
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by vote by each separate tribe.” ^ The term of membership was 
but a single year, and no man could serve a second time until 
the lot had fallen once upon all the other eligible men of his tribe. 
The functions of the Council w'ere pro-bouleutic. All busihess to 
be brought before the popular assembly was first digested and 
prepared by the Four Hundred ; without its decree, no business 
at all (aside from the impeachinent of public officials against 
whom charges were preferred) could be submitted to the subordi- 
nate body. ’“ Many administrative matters the Council could itself 
finally dispose of. It had attained to a place of authority mid- 
way between the Assembly and the Senate of the Areopagus. 

132. The Assembly. — To the Ecdeshh the general Assembly of 
*;he city, came all citizens alike, of whatever class, Theten no less 
t\L 2 in j^entacosiomedimni ; and in it^Solon found his appropriate 
organ of popular control. Here any man might bring a* magis- 
trate to book at the close of his year of office by formal yujieach- 
ment. Here was the people’s engine of self-deftuice, should .neeti 
arise. The Assembly was also, no doubt, accorded the right of 
final decision in all questions pf war or treaty. It certainly voted 
upon such proposals as the Council felt bound tb lay before it. 
Its noisy democracy stood back^of all the j-ction of the state. 

133. The Heliaia. — Little formal change was piade by Solon 
in the duties of the archons ; but he effected a very radical cur- 
tailment of their power in making their Jhdgments ip most cases 
subject to revision by thoroughly democratic tribunal, the 
Heliaia. The Heliaia was a great jury court. Every year a 
large body of jurors was made up by lot from among the general 
body of citizens, of whatever class, any and all jiersons being 
included in the drawing who were thirty years of age a»id offered 
themselves for the service^; and to *this body, acti^ig no doubt in 
sections, many cases of the first importancfe could now be taken 
by appeal which had hitherto lain within the exclusive jurisdic- 
tion of the archons. The archonal court thus became for tlie 
most part only a court of first instance. In the hearmg of crimi- 
nal cases, moreover, the Heliaia was often the first .and only 
tribui^l. Here was certainly a very mqch popularized judiciary. 

134. The Senate of the Areopagus. — In the case of the Areopa- 

* Gilbert (Eng. trans.), p. 137. 
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gus Solon showed that he meant to preserve the old as well as to 
advance to what was new and better. He restored to the ancient 
Senate substantially the same powers it had had before the legis- 
lation Draco. It was not only to* retain the powjr which it 
had all along exercised, of supervising the law and the constitu- 
tion, superintending the nfagistrates, and preserving the public 
Viorals; it was in addition ‘‘invested with increased judicial 
powers, which made it again competent to inflict fines and even 
death upon those whom it adjudged offenders againstTthe state. 
More especially cases of homicide or ars<.>n, and of attempts to 
overthrow the constitution, were placed under its jurisdiction/’ ^ 
Once more it had its ancient place of guidance. Its membership, 
as before, was each year recruited “ ^j-om those outgoing archons 
who had held their office without blame.” It was still a^chief 
iiistrunnuit of the aristocratic constitution. 

1,%. The New Principles introduced. — Such was the consti- 
tuU( 4 n of Solon. Many as were the changes of form w'hich it 
introduced, important as were the changes of principle which 
it effc<*ted, it was throughout wrought in a conservative spirit. It 
promised ])rof(^ind alteration, but it did not threaten rapid altera- 
tion ; and it forced no revolution, at all. It left the noble fami- 
lies in power ; but it placed their authority upon a foundation of 
]>opular consent, and bounded it on its judicial side by an appeal 
to j)opular jury courts? It saTictioned 'wealth as a standard of 
])olitical privilege, and so gave potency fo a principle which would 
inevitably antagonize and in the end oust the idea of hereditary 
right ; but for the present men of the old blood were the only 
men of wealth. It was to require still other generations of slow 
change atvl still another recasting of the laws to see privileges of 
blood done away with and ended. 

136. Fate of the Solonian Constitution. — Solon’s legislation no 
doubt pointed out the way to all subsequent successful reforms ; 
but it satisfied no one, and for the time lived for a little only 
by the sufferance of its enemies. Solon had, in the eyes of the 
Kupatrid^ done too miudi. They saw annend to their exclusive 
l)rivilege8 ill accepting the principles of his reforms. In tlm eyes 
of the upland herdsmen he had done too little ; they had hoped 

^ Gilbert (Eng. trans.), p. 137. 
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to see him attemi)t an equalization of property. Only the i>eaS' 
ant farmers of the shore lands saw thejnselves freed and aggraii' 
dized by thfc camjellation of mortgages, and were inclined to deem 
themselveii^well off. For ten years after his work was don^ Solon 
quitted Athens, to givv. factions time to cool, to escape appeals to 
undertake further change, to give new order time to settle 
(piietly into habit. “ Another man,” said he, “ placed in my 
l)osition ^vould not have held the factions, nor reposed until he 
liad churfiiM tlie butter from the milk.” But the churning went 
hotly on witliout him, and the butter was separated at last. For 
thirty years and more did his constitution stand, indeed, substan- 
tially unaltered; for he had at least put hope and energy into 
every element in the state aj^d rendered change difficult. But hot 
strife filled all the time with quick ^recurrent troubles, and revo- 
lution became at length inevitable. * 

137. The chief archonship had become the principal j3ri»e of 
politics, and the Eupatrid factions fouglit bitterly for its po^ssefe- 
sion, seeking by intrigue to secure it even through the uncertain 
lot. Twice did the office r(*main vacant for a w'holc year (5ff() and 
586 the struggle of parties having led to a^otal failure of 
the constitutional nuuiiinery. Once (582 b.c.) a certain Dainasius 
defied the law and kept the office for two years, leaving it only 
wiien i)ut out by force. Th(*rciipoii (580 n.o.) a compromise was 
tried : the number qf archons wms increffsed to ten ^ five, it w^as 
agreed, should l)e elected from the Eupatrids, three from the 
party of the rustics, two from the artisan class ; and for twenty 
years more aft'airs wTre kej)t at an uneasy balance. 

138. Feisistratus. — And then revolution came at last, through 
one of Solon’s owui kinsmen. The old factions which *&olon had 
meant to stamp out, were too vital, too much of the very struct- 
ure of the community, to be held permanently at an equilibrium 
by the mere sentences of the law, or even by the matcliihg of 
strength wdth strength. The Eupatrids themselves, By their own 
fa(d,ional divisions, supplied their opponents of the uplands and 
the shore with leaders imt of their minori^-y. Veisistratjis, one of 
their <^vn number, determined to inakg use of the Situation to 
make himself master. Proclaiming himself a partisan of demoo 
racy, he drew about him the hardy men of the moimtaiii districts 
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not only, but those also who were ruined by tlie abolition of debts 
a7](l all those whose citizenship w^as questionable : all who wei-e 
}>oor and all who were afraid, — whom change mig^ help and 
could A'ot injure. Solon early perceived his designs and bluntly 
uttered his intrepid protest against them. He was, he said, 
wiser than those who could not see that Peisistratus meant to 
ipake himself tyrant, braver than those wdio saw it and held 
their tongues.” But no one heeded or had force or fuldress 
enough to balk the usurper; and 1‘eisistratus got tlrr!*TE)ower he 
coveted (560 b.c. ). 

Here was an end, it must have seemed, to all progress 
and to the just movement of reform ; and it was iiifinitel}^ sad 
that Solon should have lived to see end end his days amidst such 
scenes. But, in reality, it was probably the sucoi‘ss of iVdsistvii- 
tus that ke]it the Solonian constitution alive For tlie ])ea(*et‘iil 
uses of later times. Amidst the clash of factions it would prob- 
ably have been trodden into the ground, to be forgotten, had not 
IVisistratus, willing to preserve so much of its machinery as 
suited his own purposes, upheld it by his own despotic power. 
Its forms \vcre*!inore pojmlar than those of the constitution it had 
be(*n meant to supersede; he was,, professedly, the champion of 
the popular cause; it was x^olitic that he should retain the most 
liberal institutions at hand. He therefore affected only to pi-e- 
side, with certain supre^ne and extraordinary j)owtn’s, over the 
constitution set up by his uncle. * 

140. Peisistratus proved himself a statesman, self-possessed 
not only and capalde of holding the mastery he had won, but a 
genuine friend of the people also and a wise guide in affairs. 
Twice he ,was expelled from his place of power and driven forth 
from the country by the factions he had ousted ; but both times 
ho returned stronger than before, — for the city found the 
rule ‘of the factions impossible, and the same conditions that 
had induced* Peisistratus’ usurpation made the bulk of the citi- 
zens willing that it should be perx)etuated. The old councils 
continued to sit; the officers of the Soleiiian constitution con- 
tinued to be chosen, — though the uncertain lot was xir^* ably 
abandoned. Peisistratus himself offered to stand trial before the 
Areopagus upon a charge of murder and submit to the old re- 
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sponsibilities of citizenship. He saw to it that the small farmers 
of the country-side got money, when it was needed, on easy terms ; 
he sent magistrates among them to settle disputes upon the spot 
and keep t^m away from \ihe city courts : he exercised a domin- 
ion of influence and guidance rather than any tangible kingly 
power, content if men of his own hlobd or following found their 
way always into the chief offices. His usurpation had the assent 
both of the nobles and the commons. The former he conciliated 
by sociat^itercoiirse, the latter by pecuniary aid; and nature 
had endowed him with the arts of charming all.” ^ He no doubt 
determined what taxes should be taken, and how the public 
moneys should be spent ; but did all in moderation and with a 
purpose to serve the statej and ordinary men were fain to be 
content. He lived to a ripe age, and died quietly ‘^of some 
infirmity, in the archonship of l^hiloneus (527 b.c.),* thirty- 
three years after he first became ruler ; ” and so the Sol^nian 
constitution was handed on. When Peisistratus’ sons, forgejitiilg 
his prudence and failing to imitate his wisdom and moderation, 
were driven from the place of power he had established for them 
(611-510 n.c.), enough of Solon’s work remained ^o serve as the 
basis and model for i)ermanent c*eforms. 

141. Cleisthenes. — Athens had won peace by submitting to 
the usurpers. Civil strife sprang up again, almost u])on the 
instant, when they were gone, fomented Vy their own partisans. 
Isagoras, who was of th^ party of the expelled riders, sought 
to prevent the establishment of *a democratic polity, and found 
himself face to face with Cleisthenes, of the great clan of the 
Alcmaionids, time out of mind leaders in affairs, and in these 
latter years steadfast opponents of the party of the^Peisistra- 
tids. Isagoras did not scruple to call upon Sparta, whose 
king was his friend, for aid, and would have put a council of 
three hundred, named by himself, into the place of the Rid- 
ing body of the Solonian constitution, to the perpetuating of 
oligarchy and the jeojiarding of all popular rights. But the 
city rose against him%, and Cleisthenes was bidden , complete 
the x^rk Solon had begun. It was^ close upon •fifty years 
since the usurpation of I’eisistratus ; a whole generation had 

1 Aristotle, “ Const, of Athens,” 16. 
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come liid gone ; the city was used to peace and desired its con- 
tinuance; the power of a single family had brought all men 
alike to one level of privilege ; and all were now rej^y to see a 
fair bajance struck in affairs. • 

142. New Citizens. — Cleisthenes’ first act was to ifroaden the 
basis of citizenship. Athens had begun to draw to herself of 
recent years not U little of the trade of the ASgean, and 
strangers had become numerous in her markets, setting them- 
Sielves up in trade at her port and in the city itsel^-mnd iden- 
tifying themselves with her life. Slaves, too, bought out of 
foreign markets, were generously treatea in Athens, were given, 
indtied, so great a practical freedom that they were many of 
them enabled to earn independent incomes, and finallv to buy 
their legal emancipation. Cloisthenes did not hesitate to sweep 
all these within the new frauthiso by means of which he nleant 
to create a new democracy and generate a new spirit in affairs, 
ik' conftrred citizenship upon all free inhabitants of Attica, 
not only Athenians who until then had not been in possession of 
full citizeiishij), but also the strangers domiciled in Athens, and 
those slaves ev§n who by emancipation had attained the standing 
of or privileged denizens (^see sec. 157). It was essential 

tlie old factions sliouldl3e swallowed up. 

14.S. The Delhes. — Solon had not meant to provide a demo- 
cratic constitution; Clci^thencs saw that it was necessary to do 
so. Nothing less would check faction o» quicken the life of the 
f ‘^untry as a whole. Eupatrids fnnst take their chances of polit- 
i'‘al preferment in competition with all other citizens. Solon had 
J'pserved the chief offices for the rich, and had constituted the 
Senate of Voxir Hundred of representatives of those four tribes 
of immemorial origin which, being aggregations of the sacred 
(jeutes and which were the •strongholds of Eupatrid 

kinship, were themselves, in a sense, exclusive aristocratic asso- 
ciations. Moreover, he had left untouched the factions of the 
localities, ha(J left the men of the liill country, and those of the 
coast hamlets contrasted with each other ^u jKunt of privilege, 
and neither ^inited in any common interest or enterprise witl]^ the 
richer landowners of the plain. Tlie men of the plain were most 
Df them, i^robably, pentacosiomedhnni and hippeis; those of tha 
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shore region were hardly more than Zeitgitai^ those o# the 
hills were doubtless Tlietes wholly. These several elements it 
was obviousiy Cleisthenes' task to unite, in order that the state 
might be single and undivided in organization. He deteriijined, 
therefore, l!t> strike at the root of the old tribal arrangements, 
and eifect a new basis of organization altogether. It was a 
radical thing to do; but there was, fortunately, a conservative 
way to do it Attica had from of old been divided into little 
districts, Il^yies they were called, centring in villages or hamlets 
throughout all the country-side. Many of these were more 
ancient than Athens herself, were the original sites, indeed, of 
inde])e 7 idont coinnmnities, and carried memories that ran back 
to the first settlement of the laud. We do not know how many 
deiFxCs there were in Cleisthenes’ day, — Herodotus says one hun- 
dred ; but, whatever their number, Cleisthenes united or gi'ouped 
them into tliirty larger districts, trittyes. Here was an old name, 
but a new thing. Tliore had been twelve trittyes all along under 
the Solonian arrangements 5 but twelve was a multiple of fbur ; 
a tnttys had hitherto been a subdivision of one of the four 
immemorial tribes, and Clejsthenes was breaking with the 
organization tliat represented the Eupatrid supreinacy. He 
increased the number of trittyes, accordingly, to tliirty. Ten he 
formed from the denies of Athens and the plain, ten from the 
denies of the coast country, ten from the demes that lay within 
the hills.' 

144. The New Tribes and the Council. — From these materials 
he constructed, not four, but ten new tribes out of hand, taking 
care, in their make-up, not to sejiarate but to unite the three 
regions 'which had hitherto bred their distinct factions in the 
state. To each of the new tribes he assigned three trittyes, 
chosen by lot, one out of the plain, one lying in the hills, one 
upon the coast. The factions were thus stripped of their politi- 
cal organization, and the several parts of the country were bound 
together in a new union. A tribe could act henceforth only 
through the cooperation^ of men of the plain, the mountain, and 
the slipre. The four ancient tribes continued to exis^t, but only 
as fraternal and religious organizations. They ceased to form part 
1 Gilbert, p. 140-148. 
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of the political structure of the state, and lost their political 
significance altogether. Tlie membership of the Council which 
Draco had instituted and Solon had reorganized, i^as increased 
from* four hundred to five hundred, fifty to be takeyi from each 
of the new tribes, and the demes to serve as electoral districts. 
The demes lying within * Athens itself, belonged, under the new 
constitution, to no less than six of the tribes : the city was bound 
to the country, and the life of the state took on a new aspect 
145. New Pbratries. — The plan was uridoubtediy^quite arti- 
ficial, though the materials out of vJiich the new tribes were 
made were old and familiar; but it could not well have been 
otherwise than artificial. Religion and its imperative prejudices 
forbade any dilution of the genu*rfie Attic yentes, which were 
the core of the old tribes, the introduction of new citizens of 
no birth at all. The old organizations could not be radically 
popularized without committing something very like sacrilege ; 
and since they could not be reformed, the only thing left to do 
was to replace them. The way to do that was to create entirely 
new political materials. The n^w tribes, however, were given 
their own ecclesiastical status and functions. There could be no 
organization without, its speciak priesthood and religious observ- 
ances ; the ojd organizations could not readily be made to open 
their sacred mystej^ies to any not of the real or adopted kin. 
The best tJiing to do^herefore, was to put aside the old gentile 
family unions altogether, and make up a new congeries of associa- 
tions with their own worship and their own internal govern- 
ments, which, if artificial at first, might be expected in time to 
acquire ^ vitality and a dignity as substantial and as lasting as 
those o^ the Eupatrid dispensation. This, accordingly, was done. 
The new trijpes adopted eponymous^heroes ; the statues of their 
patrons were set up in the Agora, where their tribes might 
gather about them when assembled for consultation ; and politics 
was asked to forget the Eupatrids. 

146. Aif one point, moreover, Cleisthenes was able to find a 
place for his new citizens within even ttie religious organization 
of the ofe order. Th(»ugh he could not force an entrrjftce for 
them into the clans, with their common hearth and altar, their 
common burial grounds, and their common festivals, the pliratries, 
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the larger religious associations into which the clans were grouped 
for a more public worship and ceremonial, were more like politi- 
cal bodies ail could be recruited. He accordingly drew the new 
citizens together into religious societies Thiasoi’*), or' gave 
ofRcial recognition to such as he found already in existence^ and 
either gave them a place within the olcf phratries, or formed new 
phratries to serve as their bond of union^ as local circumstances, 
dictated, seeking in all cases, so far as possible, to unite the 
members oi*^ each deme witiiin one and the same phmtria. It 
was thus that he coinf)leted the religious incorporation of the 
new order, and secured for his political arrangements an adequate 
sanction, as if of custom and religion. 

147. Expansion of the Popular Jury Courts. — The next step in 
the popularization of the constitution^ was a still further extension 
of the jury court system. The number of Heliasts was ineV’eased, 
and it was provided that they, like the senators, should be^ chosen 
proportionally from the ten new tribes. Since the new tribes 
contained many who had never before been citizens and some who 
had once been slaves, this expansion of the popular j\iry system 
must, of course, have been of great consequence as U step towards 
democracy. 

148. Ostracism. — As a finishing touch, Cleistlienes supplied the 
new democracy with an efficient means of self-defence. He Avas 
determined that no Peisistratus should use the new constitution 
for his own ends. He therefore completed his work by adding 
the law of Ostracism, This is a law much scorned by commen- 
tators of our own modern times, Avhen democracies are too strong 
and self-possessed to fear the wiles of demagogues; it is con- 
demned even by Aristotle ; but there can be no questiontabout its 
utility as a temporary expedient. Its provisions were not harsh. 

It provided that whenever it appeared that some one statesman 
was gaining such an ascendency over the people that he might, 
if he chose, use it unlawfully for his own advantage, as Peisistra- 
tus had done, or employ it to raise his rivalry with son.e opponent 
to a dangerous pitch of 'oitterness, the Assembly might call upon 
the people to declare their opinion as to„whether any one should 
be temporarily banished from the state. When such a preliminary 
resolution was voted, iio names were put in nomination. There 
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were no forced candidates for ostracism. The question was 
simply, Is there any one in Athens of whom it would be to the 
advantage of her peace and tranquillity to be rid fq^ a season? 
Each roter made up his own ballot. *If six thousand ballots con- 
tained the name of the same man, that man must leave Attica and 
her possessions for ten yea!*s. Six thousand votes were probably 
more than a third of the total vote of Athens. Although a 
minority, therefore, could compel the retirement of any public 
man, it must have required a very strong and w^P’grounded 
movement of public opinion to bring about the concerted action 
of six thousand voters against one man. A very evident pro- 
priety in banishing him must have existed before so many people 
would see it and declare it. That ostracism was not a weapon 
easy to use is shown by the striking infrequency of its use, and 
by the steady decline in its employment. It was a vital element 
of tl>e constitution at first, but as that constitution gained greater 
alid .greater assurance of permanence and stability, it more and 
more decisively cast aside an instrument which, after all, was an 
instrument for the weak and not for the strong ; and ostracism 
fell at length ilito utter disuse. Not, however, before it had done 
its appointed work. It had unquijstionably given the new consti- 
tution time and assured peace in which to grow. It had afforded 
the people an opportunity to acquire a steady political habit and 
ail habitual “ const itTi^feiial morality’’ sucli.as they might never 
have attained to had the rivalries of pftrty leaders had no check 
placed upon them, and liad political intemperateiiess had iiu 
j)unishment to fear. That it was intelligently understood, as a 
means of peace and not of strife, was shown by its end. It was 
abolislied^ after ninety years of occasional employment, because 
it had been used at last as an instrument of partisan warfare by 
those who coifld effect strong factional coalitions against oppo- 
nents whose rival power had grown to inconvenient proportions. 

149. Effebt of the Cleisthenian Eeforms. — The work of Cleis- 
theues proved definitive : he had found for the constitution a 
sound ba§is which it could keep. The o»ly new magistrates he 
created, it ‘seems, were jertain Apodectai, receivers of re^ienue, 
through whom he effected a slight alteration in the management 
of the city’s finances. But his establishment of ten tribes carried 
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with it indirectly a change in all the official structure of the 
state. Every adininistrative board was sooner or later given ten 
ineinbers, oil^ to be taken from each tribe. Even the archons 
came to be regarded as a b6ard of ten, the tenth nieinber *oeing 
found ill the person of their offjcia] secretary. The number of 
Strategoi^ general officers of the army, among the rest, was in- 
creased to ten (501 it.c.), each tribe choosing the commander of 
its own contingent "The poleniarcli held, stilly the formal presi- 
dency in irfJ^itary matters ; the Strategoi were in theory only his 
associates in command. In jmictice, however, this board of 
generals tended, as it turned out, to overshadow him, if not in 
dignity, certainly in power, and was destined afterwards to oust 
him, and indeed others of the nine archons, from many other 
duties of administration. 

t w 

The relations of the Strategoi to one another are illustrated in an inter- 
esting way in connection with the battle of Marathon. They took titrns, 
day by day, in the command when in the liokl. It was on the day ,of 
Miltiades' command that Marathon was fouirht, though the others are said 
to have yielded their oominands to him on the days which preceded the 
battle. • 

150. Local Administration. — More important than such formal 
clianges was the strong local rootage of the new institutions in the 
denies, their adininistrative unit. The denies had ‘been given a 
real vitality : their several demai'chs were t\'e real instruments of 
the state in the local conduct of affairs. Solon liad' districted 
Attica into forty-eight iiaucraries* four within each of the old 
trittyes, to carry the burden of supplying a navy. Each naucraria 
was responsible for furnishing a single ship, and in each there 
was a naucrarius (‘ship furnisher ’), whose duty it was'tp collect 
the necessary taxes and take command of the sliip supplied by bis 
district, upon its completion'. This older division naturally dis- 
appeared with the abolition of the old trittyes and tribal organiza- 
tions as administrative unions. The deme took the jiiace of the 
naucraria, and the demarch succeeded to the functions, and duties 
of the naucrarius. The, demarchs, appointed annually^ by lot, 
were ^Iso officers of their communes as well as officer's of the 
state. Each was president of the assembly of bis deme, and its 
ministerial officer in carrying out its purposes of local self-govern- 
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inent. It was through him that the new political life of these 
ancient communes in all things expressed itself. 

151. The Power of the People. — The real character of the 
new constitution showed itself, however, not in tln^ denies, but 
in the Assembly and in the popular jury courts. The centre of 
power had shifted. It Jay henceforth, not in the Areopagus or 
• the Council, but in the people's Eedesia and in the people's 
tribunals. Events, indeed, delayed this consummation ; but they 
aJso assured it. Cleistheiies' work was hardly done oefore sharp 
menace of invasion by tlie Persians I-, d put a new aspect upon 
affairs. In 493 n.c. Mardoiiius came, to bo frightened back by 
the opportune fury of stormy Aihos. Three years later came 
the anxious decade (490-480; whiuh began with Marathon and 
ended with Salamis. Duryig the .stress of such times ^t was 
impossible affairs should be guided by the people's Assembly or 
numerous Council, and the Areopagus once more became the 
ohe efficient governing power in the state. For seventeen years 
(479-462 B.c.[?]) it ruled as it had not since the days of Draco. 
Put it was under the stress of those very years of effort that the 
Persian wars had brought in their train that Athens came to her 
full vigor and the Athenian people to a full self-consciousness 
and nationah purpose. War brought discipline and administra- 
tive concentration j^^ecess at last brought empire: the cities of 
the /Egean paid tribute to Athens, as to 4116 mistress of their 
league (secs. 83, 84), The rejiilt was, that the business of gov- 
erning grew enormous for Atliens, and the democracy learned 
to assert itself in affairs. It is estimated that in the time of 
Pericles (444-429 b.c.) no less than twenty thousand Athenians 
found clhiployment in the service of the city, as soldiers, jury- 
men, councillors, or magistrates. Slaves toiled while citizens 
filing themselves into the immense undertakings of the imperial 
city ; and ^the popular Assembly became the centre of the city's 
life. 

152. Tlie Economic Effects of -he Persian Wars. — The Persian 
wars wrought important changes in th% economic condition of 
Athens. The country had more than once been laid wast^^by the < 
Persians, and such ruin had resulted to the owners of land that 
probably very many who had once had rank in the first of the 
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property classes had sunk to the last. Landed estates, the only 
estates hitherto reckoned in the census of wealth, had been, 
temporarilyVt least, rendered almost barren of income. Personal 
property gained in trade had, on the contrary, much increased, 
ai?d had been in large part saved from the clutches of the in- 
vaders. Athens, in short, had become a commercial state, and 
because a coimnercial state naturally a naval state also. Thera 
unquestionably grew up among her citizens a very considerable, 
and infiuential body of merchants possessed of much wealth, 
and yet by reason of their lack of real estate, ranking no higlier 
than the poorest Thetes. Wo can understand the considerations, 
therefore, wJiicIi, soon after the battle of PJatica, led Aristides to 
pro])ose, and the city to consent, that eligibility to office should 
be biased upon an assessment which should include ]»roi)erty of 
all kinds (471) n.o.). * 

153. In 487 n.c., in the very midst of the Persian tem*or, the 
archons had once more been made sid^ject to choice by lot, out* of 
five hundred candidates selected in the several demes. Put the 
Strategoi drew to themselves .the chief magisterial functions of 
that troubled time, and the Areo]>agus the chief place of guid- 
ance. It was not until 402 that the democv'acy gave its rule final 
reality. It was then that, probably under the t leadership of 
Ephialtes, the Assembly once for all assy’-ted itself, stripping 
the Areopagus once «agaiii of its extraorJinary ])owei^'s, reducing 
its criminal jurisdiction to cases, of blood-guiltiness, and itself 
assuming the principal role in the direction of affairs. In 453 
Peisistratus’ system of local justices, which he had used for politi- 
cal purposes, was resumed for administrative coriveivience. In . 
order to relieve the Ildiaia of the burden of petty casfcs, thirty 
deme judges were appoiutecj, to go circuit among tfie demes, and 
give final judgment in all causes in which the amount in contro- 
versy was not more than ten drachmae. 

The introduction of election by lot was probably rend(?red compara- 
tively innocuous by the fi ct that the functions of the ordinary njagistracies 
hac^een greatly curtailed in importance by the institution oithe popular 
jury courts and the concentration of administrative duties in the hands of 
the generals. Any man not lacking ordinary sense might now fill a magiS' 
tracy without serious fault. 



THE GOVERNMENTS OF GREECE. 


85 


154. The Eeign of Pericles. — When Pericles came to the front 
of affairs in Athens (444 ij.c.) the constitution wore tjie features 
of a complete democracy. !Not a little of the business of the 
state was prepared and sent down to the Assembly by Uie Council 
of Five Hundred ; a few immemorial duties of sui)ervisi()n still 
lingered in the hands of the Areopagus; but the Assembly 
decided everything. Its decrees originated administrative meas- 
ures as well as initiated policies in the field of politics, heat, 

the vacillation, the dangerous aidor of the popular will played 
through all its action as the moment dtL.erinined. It was strong 
when strongly led, weak wJien left to itself, terrible in c\rry 
season oi passion. The w'orld had probably never seen before 
such freedom of speech and of action fis characterized its stirring 
sessions when questions of numient ju'essed. It was every tfree- 
juan's right to s])eak as he willed; cries of coarse humor or hot 
im;\afiej*(*-e, of raillery and of enthusiasm, broke constantly from 
tbeiteady crowd ; it was a school of oratory and of resource in 
action, and the masterful man who had won a jilace of confi- 
dence among the people had there his uneasy power at its full. 

155. Pericles was such a master. His influence, though per- 
manent almost beyond example *111 the politics of democratic 
‘^’tates in that .changeful day, rested, not upon usurpation, but 
upon his coramandiuiT influence with the people ; and the whole 
of his i)olicy was directed, by intention a^ least, towards the 
ciucation of the people in thg tasks of government and the 
M.andards of conduct which belonged to Athens as the leading 
state of Greece not only, but of Hellas as well. He was never 
. archon ; bii4 almost every other post of authority fell to him that 
the peoplcPcould give. He was JStmfpffus, master of the finances, 
superintendent, of public works; ayd through these offices 
wrought his will. It was under his inspiration that Athens was 
filled with the splendid monuments of art and architecture which 
have given a special distinction to the ^ Age of Pericles.’ It was 
at his suggestion, it is said, that the people were voted small 
payments for their attendance at the jur/ courts and the assem- 
blies, besides a largess to •enable them to attend the exhiblfflons 
in the theatre. The theatre played a large part in Peiacles’ 
plans for the education of the populace; no means were to be 
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neglected which might serve to quicken the judicial and political 
activities the people, or strengthen Pericles in their favor. 

The policy of thus paying the people to perform their duties 
and to be* amused Avas, nevertheless, in the end a fatal one. So 
long as a Pericles dominated, all went well ; but so soon as the 
city lost Pericles and forgot the fashion of statesmanship which 
he had set, much began to go ill. The majority of the citizens 
soon caiiie to prefer paid service in civil offices to the necessary 
service in the held of battle. They were not long in becoming 
mere lethargic pensioners of the state. 

15G. Decline of Athens. — Such Avas the constitution of Athens 
Avhen the calamities came which marked the close of the Pelopon- 
nesian war and the begiiluing of the hnal decline of Athenian 
poAier and independence (secs. Sok-ST). This time of decline, — 
ending Avith the victory of Macedonia at Chteronea in 358 b.c., — 
witnessed one or tAvo temporary returns to oligarchy, and* many 
proofs of a sad decline in political morality on the part x)f the 
people. Their pay for service and their largesses for pleasure 
were, of course, increased, constant deinedations^were made upon 
the rich, and the naval and militaiy reputation of the city was 
given over into the keeping of mercenaries. But the Cleisthenian 
constitution Avas retained in substance to the emk 

lo7. The Metoici. — Our vieAv of AtJ^ens will be complete 
enough for our present^ puri)Oses when we shall ha/ze noticed the 
non-citizcii classes, — the slavey and the metoici. The Athenian 
democracy illustrated tlie character of all ancient democracies in 
confining the franchise at its Avidest to a body consisting of little 
more than half of her population. Besides her citizeja population, 
Avhicli maybe placed at one hundred and thirty thousand, she had* 
a slave population almost as great (namely, atout one hundred 
thousand), and a population of resident aliens (metoici) which 
was, in prosperous periods, about one-third as g^^eat (forty-five 
thousand). The class of metoici Avas composed principally of 
foreigners, among whom were Lydians, Phrygians, Syrians, and 
Phoenicians, as well as Greeks from other Hellenic cities, who 
hact come to Athens to take advantage of the exceptional facili- 
ties aiforded for trade in consequence of her situation and policy, 
%ough many manumitted slaves were also reckoned of their 
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number. It was from the ranks of the metoirJ that (loistlienes 
had recruited the body of citizens, and in later times great num- 
bers of them were often naturalized for democratic purposes. 
But so Iftng as they remained metoici their disabilities were many. 
Without a special vote of permission they could not acquire prop- 
erty in land in Attica. They were obliged, under pain of a crim- 
inal prosecution, followed on conviction by possible slavery, to 
choose a patron (Prostrates) from among the citizens as an inter- 
jnediary between them and the state. It was only throii||;h this 
patron that they could approach the courts to enforce their rights 
or in any way deal with tlie state. They were mulcted in taxes 
as if they were citizens, besides paying a special prote(*.tion tax 
and a special fee for market privilege^\ They had, moreover, to 
suffer the mental weight of that conteiii])t which, though less pro- 
nounced uA> Athens than elsewhere, all Greeks felt for foreigners. 
But tliat their disabilities were not too heavy, and that their 
piitileges were of great moment, is abundantly proved by their 
numbers alike in times of peace and in seasons of war. 

158. The Athenian Slaves. — The Athenian slaves were either 
barbarians takenfin war or slaves bought in the slave markets of 
Delos, Chios, and Byzantium. The^ vast majority were bought 
slaves. They not only served as domestics, but also constituted 
the bulk of the agricultural laborers, miners, artisans, factory 
lianils, overseers, and Tnij-laborcrs. They also often carried on 
retail trade, and were sometimes superiiitc^ideiits of larger under- 
taiangs, money-changers, etc. TAeir domestic service often in- 
cluded private secretaryships and the like. The state itself owned 
slaves whom it employed as armed police, and even upon occa- 
^sion as sol(jfers. “Further, the lower servants of the public 
officials — accountants, clerks, criers, bailiffs, prison attendants, 
executioners, anrf the like — were for the most part, the latter in- 
variably, public slaves, as also the workmen in the mint.” ^ Slaves 
and metoici supported, the citizens conducted, the state. 

1 Scbomann, p. 352, 
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Greek Administration. 

159, We are without cfetailed information with regard to the 
methods and machinery of administration in the Greek cities. 
The little of universal applicability that we can say of the com 
duct of the government in the smaller particulars of the eveiy 
day application and execution of the law, is of a very general sort, 
which not describe exactly the administration of any one 
city, but gives in bare outline functions performed, doubtless, by 
a multijdicity of ofHcers in the larger cities, but in the smaller 
cities by only a few officers saddled with a multiplicity of duties. 
Aristotle givt‘s us a list of ^ the tasks commonly considered proper 
to administration in Greece, and it is chiefly upon this list that 
we must roly for a general view of the subject. From itiwe learn 
that the governments of the Greek cities usually undertoi'k the 
superintendence of trade and commerce, particularly within, the 
city markets, the inspection of {mblic buildings, police su])er- 
vision over houses and streets,” and the oversight of fields and 
forests ; that they had receivers and treasurer^ of the public 
moneys, officers whose duty it .was to draw np documents relating 
to legal business and judicial decisions, to hear complaints, and 
to issue warrants for the institution of legal processes, bailiffs, 
jailers, etc. Besides these officials, ther#r*^were tlie officers of the 
naval and military admhiistration, at whose head stood such dig- 
nitaries as the Athenian Archoli Polcmarchus or the later Athe- 
nian Strategoi ; the functionaries whose duty it was to audit the 
accounts and review the proceedings of those who handled the 
revenues of the state ; and the superintendents of the^ public wor- 
ship, — those officers who still in most cases bore the ancient 
royal title, long since banished from secular politics, but retained 
in the religious hierarchy in memory of a kingly function too 
much revered by men, and thought to be too much* esteemed by 
the gods themselves, to be exercised by any save tlwse who bore 
this oldest and most hallowed of titles (sec. 120). 

lit states like Sparta, where civil life was a rigorous discipline, 
there were, of course, special officers to superintend the training 
of the young and the conduct of the adult of both sexes. Sparta 
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bad, too, her public cooks to prepare the coarse diet of the 
Syssitiaf and her superintendents of the public messes. 
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160. The Ancient Roman Kingdom. — At no period before tJmt 
of the Empire was the go\ernme]it of Home radically unlike ilio 
governments of Greece; in their earliest stages the resemblance 
between Grecian anri Roman governments was a resemblance of 
details as well as of general /attern. Homer’s aijcoiint of •the 
patria^hal presidencies of Greece may serve as a siifficioiilly 
accviirate {)icture of the primitive Roman monarchy. Kingslii[), 
it is true, was much less strictly hereditary in Rome than in 
Greece ; the Roman kings were not only of several families, but 
even, tradition |ays, of different nationalities : and they were 
elected, not born, to their function. Tlie functions of the Roman 
kings, however, and the* governmeht over whicdi they presided, 
would have seemed most natural and regular to a contemporary 
Greek observer. Tlit Ijing was high priest of the nation, its 
general, and its judge. He was assoclaj^ed with a council, — a 
S^'uate, — composed of heads of families; for the Roman state, 
like the Greek, was a confederation of genfes, caries^ and tribes; 
and the decisions of king and council were heard by a general 
assembly (cifniitia) of all the men of the curies. There is noth- 
ing in all tlis to call for new comment; we have seen it all in 
Greece (secs. 44>-52), — except the method of succession to the 
throne. Upon the death of a king, in Rome, a council of all the 
fathers of the gentes chose an interrex, who was to hold office 
for five days ;^the interrex named a successor ; the successor, taking 
counsel with the fathers, named a king; and the comitia con- 
firmed the choice. 

161. Lea^ng Fecnliaritl of Homan Constitutional Development. 

-- This primitive constitution completed its resemblance to those 
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of Greece by beginning very early to fall to pieces. 33ut i^ie way 

Borne took to alter her institutions was in some respectspeciiliarJy 

Boman. The Boinans never looked revolution straight in the 
face and acknowledged it to be revolution. They pared their 
constitutUn down, or grafted upon it, so that no change was sud~ 
den, but all alteration apparently inpre normaJ growtJi; induced 
by thoughtful husbandry. They could always fancy that the 
original trunk was stiJI standing, full of its first sap. No one 
was evg; given leave to reconstruct the constitution like a Solon 
or a Gleisthenes. Keforms, however, were planted in the seed at 
various times which we can now see very clearly to have been tlie 
beginnings of slow changes destined to be entirely accomplished 
only in the fulness of time. 

102. The Eefoms of Serving Tullins. — Thus a change such as 
Solon brought about in Athens was set afoot in Kome by the 
military policy of Servius Tullius, one of the latest and gi*eatest 
kings of the ancient city. It was necessary to strong l.hen the 
army, which had been drawn hitherto from tlie three antique 
tribes which made up the full (utizenship of privilege within the 
city, a thousand from each tribe. It was imi)olitic to attempt to 
add to the number of tribes; a very jealous sense of privilege on 
the part of the patrician classes stood in the way of that ; and yet 
it was not sufficient to add to the force each trile must supply. 

The city had drawn to itself, as time ^w''*:t by, new elements 
of population : in addition to the patrician (the offspring of the 
pxitres, or fathers, of the ancient citizenship), growing numbers of 
‘ plebeians,’ outsiders attracted to the city by its commerce, be- 
sides men a great many, derived one can hardly say whence, who, 
because not of the old blood of the citizenship, were ranked as 
‘ clients,’ dependents upon the greater families. Above all, there 
was the already quite numerous body of those who had once been 
the free citizens of neighbor towns now conquered and incor- 
porated within the Koman state. These non-patrician classes 
must be included if the full force of the state was to be put into 
its array ; and Servius resolved to found the organization of the 
armed levy no longer upon the old tribes and patrician privi- 
lege, but upon the economic basis of wealth. It seemed to 
him wise not only to increase the public force, but also to make 
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a place of service, and, if might be, of privilege too, for the 
plebeians. 

163. The Centuries. — He divided the people, accordingly, 
whether patricians or plebeians, into fiVe property clashes, to eacJi 
of which he assigned military duties proportioned to its means 
for self-equipment for the iield. From the first class were to be 
(^awn eighteen centuries (hundreds) of horsemen and eighty 
centuries of footmen ; from the second, third, and fourth twenty 
centuries each, of footmen ; from the fifth thirty centuries."** Those 
who did not have property enough to com within the classification 
at all were drawn upon for five centuries of mechanics, musicinns, 
and servants. The centuries of the several classes differed in 
their armament and equipment. Ev^ry citizen was liable for 
military service from his seventeenth to his fiftieth year; but the 
levy was equally divided into smiores juniores : the older men 
foj'med {jhe city’s guard, the younger made up the army destined 
for the field. 

Having fixed the basis of wealth upon which the military levy 
should be made, Servius gave the new organization a territorial 
arrangement afto, separating the city’s territory into four dis- 
tricts, the Palatine, the^ Esquiline,pthe Suburan, and the Colline, 
each a district lying in part within the city, but embracing also 
rural areas as well. ^To these territorial districts he did not hesi- 
tate to give the name ^Tribes. Outside their limits the people 
^vere set apart into a number of smaller*rural districts (pagi), to 
which subsequently the name Tribes also fell : and these as well 
as the Tribes of the city henceforth served as very important 
units in the^ administration of the little state’s affairs. 

164. Th^ Ancient Constitution. — The primary object of these 
administrative changes was no doubt mUitary efficiency. Servius 
wished to draw the whole strength of the city to its army, and 
all its wealth to the payment of the military tax. But a deeper 
purpose lay underneath, and in the end a radical constitutional 
change was ^ected. The new districts more and more became 
the habitual units of administration ; and the host of armed cen- 
turies becaAe a governing assembly. Until Servius thus feor- 
ganized the army, the Roman constitution had known but two 
authoritative bodies, the Senate and the Comitia curiata. The 
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Senate was the great Council of the ^Fathers / — from each grens 
a representative. The king chose, indeed, whom he should caU 
from each gens to a seat in the Senate; but custom and every 
force of opinion made it incumbent upon him to choose 'men of 
ripe years and men who were really leaders in their several 
gentes, and the constitution of the Senate still bore distinct traces 
of the old days in which it had been made up of chieftains and 
had served no king. The king and the Senate constituted the 
administration of the city-state, the people had no assembly save 
that of the curies^ to which all might come, even plebeians, no 
doubt, as lookers on, but in whicli only men of patrician blood 
could vote, and in which there could be no voting except upon 
such matters as came ready from the Senate. The curies were the 
immemorial sub-divisions of the ancient tribes, for each tribe ten 

li 

caries. Their assembly was called only to sanction the ehction of 
a king, already made by the interrex and the Senate ; to approve 
radical changes of law ; to vote upon treaties and declaraticins of 
war, witness such solemn legal transactions as the adoption of 
heirs into patrician houses, or to receive foreigners into the Boman 
body. Only the king or the interrex could sumi'noii it ; it could 
vote only upon business prepared for it by the Senate ; its vote 
could be only Aye or No; it was only the witnessing people, and 
had no initiative part in shaping the affairs of the state : king and 
Senate constituted the government, the iihg master, the Senate 
a council whose advice he must ask even though he should not 
heed it. 

1G5. The Comitia Centuriata. — The Servian reforms added 
another assembly, and a more democratic. The centuries came 
together, upon the summons of the trumpet, not withm the city 
but without its walls, upon the Campus Martius, as if for the 
field, with banners lifted" and with arms in their hands. But 
they were the picked men of the city and they were drawn from 
all classes, plebeians as well as patricians; it was not to be ex- 
pected of them as free men that they should fight v ithout taking 
counsel, and Servius himself was not loath that they should have 
a voice in affairs. He had looked to see the plebeians enabled 
by this new organization to act like burgesses as well as like 
soldiers, and it was no doubt a thing he had foreseen that the 
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eentaiies should come in time to constitute one of the authoritar 
tive bodies of the state, a new assembly. So it turned out 
They became a part of the machinery of election and legislation, 
as the* Centuriate Assembly, the Comitia Centuriata, beginning 
very promptly to absorb important functions of many kinds, — 
the choice of magistrates, the decision of questions of war and 
p^eace, and the regulation of many another matter hitherto left 
with the elder and less democratic assembly of the curies. A 
new political power had sprung up with the reform of iffe army 
and revision of the tax roll. 

166. Beginnings of the B.epnblic. — The line of Eoman kings 
came to an end, and the Kepublic was inaugurated at almost the 
very moment when Cleisthenes was 1 popular reforms 
in the institutions of Athens, ^ But it ought to be kept clearly in 
mind that a republic was inaugurated in Rome in 509 b.c., not 
in an* Athenian or modern, but only in a Roman, sense. As I 
have said, the Romans never made revolutions out of hand; 
they only greio them, from very slowly germinating seed. The 
change made in 609 was scarcely j^eater than was the change 
effected in AiJhens some two centuries earlier by substituting 
annual archons for life archons# Two consuls, to be chosen 
annually by the Comitia Centuriata, were substituted for the 
kings, who had grown insolent in the person of Tarquin ; and a 
newly created high priest, dubbed Rex Sacyorum, received the 
religious prerogatives of supplanted royaflty, — that was all. The 

egal functions quietly passed to* the joint exercise of the consuls, 
and the right of electing to the chief magistracy passed away from 
the curies, who had elected the kings. In all other respects the 
constituticvi kept close to the lines of its original forms, only the 
Senate receiving increase of power. 

167. The Consuls. — That the change was slight the powers of 
the consuls bore abundant witness. Two consuls were chosen, 
and doubtless a practical division of duties was arranged between 
them from the first ; but each consul was in fullest measure king, 
and master of the state. The consuls %vere selected by the 
Comitia Centuriata, but ^hey received their imperium, the i» un- 
stinted gift of kingly authority, from the Comitia Curiata, as the 
kings had received it before them. The limitation of their power 
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lay only in its division and in the shortness of their term of 
office. Each consul was supreme^ and the power of the one offset 
that of the other. Since each could check and defeat the pur- 
poses of tly other by the exercise of an absolute authoriQ, they . 
could act only by agreement. Neither could indulge his personal 
whim or safely pursue any private aim. Their term, moreover, 
was but for a single year. They might, indeed, being sovereign, 
refuse to quit their office or resign their imperium; no man could 
gainsay^ them while they kept it ; but it was neither politic nor 
safe to defy their fellow burgesses in such a fashion, and once 
out of office they were amenable to the law. 

168. Like a king, or rather like an interrex^ a consul could 
name his own successor ; b^t the Comitia Centuriata claimed and 
exercised the right to decide upon whom the choice should fall, 
and consuls had to content themselves with an occasional veto 
upon its selections. The imperium^ moreover, had its civi^ side, 
and its military. Upon the absolute power of the consul at .the 
head of the army and in the held the law did not venture to im- 
pose any restraint ; but upon his civil power this limitation was 
laid, almost from the first, that with regard to evc^y sentence he 
should utter in the plenitude ..of his power against the life or 
legal status of any citizen, an appeal should lie to the people in 
their assembly. His complete mastery lay in this : either consul 
could, with the consent of the Senate, name a Dictator ^ who for 
six months should be the^ state’s absolute monarch, his imperium 
restrained in nothing, both consuls ousted for the time from their 
power, the state and all its resources, the lives and fortunes of its 
citizens, put at his disposal in all things. It was in this way a 
crisis might be met, if the consuls came to a deadlock, or the 
dangers to the state be avoided, should turmoil or insurrection 
or invasion threaten it. 

169. Quaestores paxticidii were early associated with the consuls, 
at first as their nominees, afterwards by popular election^ to assume a 
practically independent exercise of the criminal jurisdiction included 
in the imperiumt and io undertake the care of the state chfdst. 

i . * 

170. Patrician Control — There was here no democratic 
structure of government. The patrician classes practically con- 
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trolled in all things. The Comitia OuncUa, which conferred the 
imperium, was a patrician assembly. The Comitia Centuriata, 
which chose the consuls, voted by centuries; and a majority of 
the centuries were drawn from the patrician classei, — at any 
rate from those who had wealth and were in the patrician inter- 
est, — so that only patricians were chosen magistrates. Above 
rjl, the Senate, the very seat of patrician privilege, kept upon all 
things a hand of control which could not be shaken off. It 
assumed to supervise all choices of the more popular assemblies, 
and in the field of administration was at all times practically 
supreme. 

171. The Senate. — The Roman Senate is singular among 
bodies of its own kind in having had no clearly defined province. 
From the time when consuls were first chosen till the end qf the 
second f^unic war (b.c. 509-201) it was virtually, so far as the 
conception of policy went, the government of Rome. Its coun- 
sels determined the whole action of the state. And yet not by 
any very tangible legal right. It remained till the last what it 
had been from the first, — only a ccvnsultative body whose advice 
any magistrate might ask, but whose advice no magistrate was 
bound to take. It was, associated •with the consuls as it had been 
with the kings, — to give them such counsel as they should call 
upon it to give. powers were, strictly speaking, powers of 
consent ratljer than of origination. It exercised auctontas, the 
power to forbid legislation of which it did not approve, and con- 
ailiumy the right to act, whether by way of approval or amend- 
ment, upon executive proposals. It had full control, moreover, 
of the pul^Jic finances, having the right to determine the taxes 
and the manner of their collection, to vote the appropriations, 
and to audit the accounts of the trq^sury officials. It at first 
claimed and exercised the right to approve or disapprove, as it 
chose, all laws and all elections upon which the people^s 
assemblies acted. It had a hand in all things, in periods of 
stress or peril setting all laws aside, and for the rest giving shape 
and consistency to the business of the ftate, and the restraint 
of old practice. And jiet its only real authority was th<ft of 
opinion. It was strong only so long as it went with the mo& 
majorum. 
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172. CompoBltioii of the Senate. — The number of senators was, 
throughout most of Roman history, limited to three hundred, the complete 
number of gentes under the kings. Their tenure was for life, provided 
they were not deprived of their rank by the censor. In the regal period 
they wci^ chosen by the king, his summons constituting them members 
(sec. 164) ; and when consuls succeeded to the kingly functions, they, 
like the kings, tilled vacancies in the Senate. A law of about b.c. 351, 
however, gave the right to a seat in the Senate to every one who h?4 
been consul, praetor, or curule aedile ; and vacancies over and above the 
number which such ex-oiticials sufficed to till, were thereafter tilled by 
appointment of the censor. 

173. Senate’s Character and Influence. — Until the compara- 
tively late times when the Senate had been corrupted by the 
temptations incident to the administration of a vast empire, and 
had, proved itself as incapable aa any other advisoiy debating 
club of managing foreign conquests, it had many distinct advan- 
tages over any other authority that might have felt inclined to 
compete with it. Magistrates held their offices only for one year, 
and were generally drawn from the classes strongest in the Senate; 
the various assemblies of the. people (secs. 165, 181, 186, 205, 206) 
had no permanent organization, and met only occasionally, when 
the proper magistrate saw fit to summon .them ; the Senate alone 
had continuous life and effective readiness for action. With its 
life membership it was immortal ; containpis^ the first statesmen, 
lawyers, and soldiers of the state, it had a knowledge of affairs 
and traditions of authority, of achievement, and of sustained and 
concerted purpose such as magistrates, who held their offices but 
for a twelvemonth, and meetings of the people, which came 
together but for a day, could not possibly have. It v^os compact, 
practised, clear of aim, resolved, confident. The vagueness of its 
functions was, therefore, .an advantage rather tl^an a drawback 
to it. It undertook every task that others seemed disposed to 
neglect ; it stretched out its hand and appropriated every func- 
tion that was lying idle. If its right to any particular function 
was seriously challenged, it could quietly disclaim** it, — to take 
it up again when the Challenger had passed on. The consuls and 
othfer magistrates could ignore its determinations at will, and 
follow their own independent purposes or the wishes of the 
popular assemblies. The Senate was in theory only their ser- 
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rant, lo speak when bidden. But the Senate^s advice was com- 
monly indispensable ; nowhere else were such coherent views or 
such informed purposes to be found ; nowhere *0186 so much expe- 
rience, Vealth, influence. It was too serviceable to be decisively 
quarrelled with : it would jeopard their own careers to defy it. 
In all seasons of quiet in hohie affairs it accordingly had its own 
way with undisturbed regularity. 

174. Presidency of the Senate in Constitutional Change. — The 
Roman constitution was, by its own slow processes, to imdergo 
many radical changes, but the Senate was to remain, the while, 
almost unchanged. New magistracies were to be created, old 
magistracies altered; new assemblies were to come into exist- 
ence, old assemblies were to lose oi ^change their roles in the 
state; the body of the la<v was^to experience many a transformor 
tion, but the Senate was all the while to preside, mediate, control, 
— the ny)st elastic, and therefore the most durable part of the 
sii'igular constitution. All the strains were to come upon it, but 
it could take them without serious injury, and was arbiter in all 
things. 

175. The Oppression of the Plebeians. — Change came flrst 
from the just discontent of the plebeians, and came before the 
republic had been in operation so much as sixteen years. The 
kings had at least^been sovereigns alike of patricians and 
of plebeianSj masters, but not always parti§ans; and once and 
again, a king like Servius Tullius had sfiught to strengthen the 
whole state by the elevation of the plebeians to a proper place 
of influence. But the new government was the government of a 
class, and was systematic in making the most of its power, 
whether iq. the Senate or through the magistracies, for the 
benefit of a single order in the state. No one but a freeholder 
could be enrolled in a tribe and vote in the assemblies, and the 
patricians saw to it that the body of freeholders should not be 
added to. iTiere was land enough, and that at the disposal of 
the state. For Rome was already steadily making conquests 
about her„ and the conquered land becaAe in large part ager 
publicus, subject to be allotted as the state chose. But poor men 
not of the privileged order were not given their share. The 
wealthy families who ruled in the Senate and through the magis- 
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trades, themselves took up the new lands not only, — forgetting 
to pay the legal rent, — but even enclosed the pastures hitherto 
common^ and left the peasant farmer neither arable land enough 
nor any fcjod for his beast. * 

War, moreover, constantly drew the able-bodied of every class 
away from home, and the small farmer was only too apt upon his 
return to find his house burned and his fields laid waste by the 
enemy, and debt staring him in the face. Debt meant slavery, — 
slaver^'to some patrician to whom he must resort for money. 
The law of debt in Rome was as harsh and pitiless as that which 
Solon had undertaken to reform in Athens (secs. 127-129). A 
man who did not pay his debt became his creditor’s prisoner and 
slave; and patrician magistrates were quick and inexorable in 
their execution of the utmost penalties. The law, moreover, was 
nowfiere to be read or learned, save in the judgments of patrician 
magistrates or the warnings of patrician priests, and its execution 
was daily made arbitrary as well as harsh. There was no private 
right, — at any rate among plebeians, — to offset the terrible pub- 
lic power that lay in the imperium of the consuls. The fortunes 
alike of war and of politics brought nothing but loss upon the 
plebeian, nothing but gain, it sometimes seemed, to the patrician ; 
and the plebeians were not slow to perceive that it was time to 
have done with submission. 

176. Strength of tte Plebs. — That the plebeians had long been 

growing to formidable ntimbers with the growth of tlie city itself 

there is abundant proof in the uAeasy movements of politics long 

ere the power of the kings had reached its term. Whether or 

not it be true that Rome, because seated in a district which was 

'• 

neither fertile nor healthful enough to have been cho^n for any 
other purpose, was at first an asylum for the outlawed and des- 
perate characters of Italy, *it is reasonably certain' that her popu- 
lation had from the beginning a very miscellaneous, heterogeneous 
composition. Possibly the gentea which claimed to‘ be the only 
gentes that had fathers (patres), and consequently the only patri- 
cians, were themselves of rather artificial make-up ; , and it is 
quito conceivable that those who canje later into Vhe Roman 
circle, although not less naturally but oqly more recently formed 
into families of the orthodox pattern, were relegated to a rank of 
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iiiferiJt dignity in the state, even if not excluded from a place in 
the curies alongside of the patricians, and so ranked as plebeians. 
There were also many who* had come to Koine as aliens, content 
at first ^0 live there as outsiders for the sake of certain advan- 
tages of trade to be had only on the banks of the Tibe?, and who 
had in time given birth to a» non-citizen class, which had forgotten 
its alien extraction and had become identified with the city, but 
which had made little advance beyond the threshold of the state. 
Tliese, too, were plebeians. The chief part of the class, hcfwever, 
was derived from the conquered Latins settled in Koman terri- 
tory since the times of Tullius Hostilius and Ancus Martins. By 
one process or another the city had become mistress of a great 
body of people from whom she drew no sn ail part of her strength 
and her wealth, and who were yet not citizens but outsiders in 
every i)ohit of privilege. Serv^us Tullius had enrolled tlierti in 
tlie ar.Qiy, made them subject to the military tax, and given them 
a ift the Comitia centuriala; and so long as the throne had 
stood they had found neither their burdens nor their disabilities 
intolerable. But now they felt full service without full privilege 
to be irksome btyond measure. Economic distress proved a very 
enlightening teacher; and they weje both too numerous and too 
certain of their wants to* hesitate to act. 

177. Secessioii of the Plebs (n.c. 494). — They found their 

opportunity in a tiniS of war. Keturned from a field of victory 
over the Volsbians, they remained armed* and encamped outside 
iiie city’s walls until their demands for protection against the 
savage law of debt and the pitiless rigor of the magistrates should 
be laid before the Senate by their commander, who agreed to be 
their spokesfhan. When the Senate refused their petition, they 
broke into open revolt, turned their backs upon their general, 
withdrew to the ‘‘Sacred Mount,” whitah lay between the Anio 
and the Tiber, and declared that they would there establish an 
independent and rival commonwealth of their own. The Senate 
speedily camew to its senses, opened negotiations once more, and 
quickly enough entered into a binding c<#venant which should 
bring the petple to their allegiance again. ^ 

178. Tribunes of the ]l^eople. — It was stipulated that land 
should be provided out of the public domain upon which to place 
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colonies of the poor farmers who had hitherto been left to starve 
or else accept the slavery of debt. But that was a mere measure 
of temporary relief. The defence of the plebeians against the 
tyranny of the patrician magistrates was provided for in d much 
more effectual manner, which bad hi it, as usual, the seeds of 
radical constitutional change. It wah agreed that a new ofSce 
should be created : that the plebeians, voting in their own curies, 
should elect two tribunes whom the law should recognize as their 
authorli5,tive protectors against all magistrates, of whatever rank 
or power. The tribunes were to be invested with the right to sus- 
pend the judgment of any magistrate upon a plebeian by peremp- 
tory veto, should they regard the judgment as in any way a breach 
of plebeian privilege. That their persons were to be inviolable 
was made the subject of a special compact (the lex sacrata) which 
denounced a curse upon any one who should interfere with them 
in the discharge of their functions. ^ ^ 

179. The concession seemed a small one : the tribune’s .right 
of authoritative intercession ” was meant to prevent nothing 
more than violations of the ^ust privileges of any plebeian who 
might seek redress or resort to him for succor. Bat a very great 
authority lurked in that. The^^ribune was himself to judge when 
he should intervene, and his veto was imperative against any, 
even the proudest, consul. It was as if the plebeians had actually 
established their independent community after all, within the city 
instead of on the Sacred* Mount, if not for action, at any rate for 
defence and self-protection. The* power of the tribunes, moreover, 
grew as they used it. They were prompt to claim judicial pre- 
rogatives : the right to impose fines upon those who crossed their 
authority, and the right to arrest, imprison, it might b^ condemn, , 
even to death, the consul himself. The law gave them no such 
powers, and they, of course, did not begin by exercising them ; but 
such rights presently came to seem a natural enough inference from 
the powers the law did confer ; it became more and mo‘re difficult to 
withstand the tribunes as the pretensions of the plebeifins advanced 
from step to step in the^long constitutional struggle whigh ensued ; 
and«a slow usurpation brought the tribipies what they* wished. 

180. The tribune’s authority did not extend beyond a mile from the 
city’s limits. Beyond that the imperium of the consul was as absolute as 
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ever. A tribune’s intercession, moreover, could be uttered only in person : 
it was necessary, therefore, that a tribune should be always at hand within 
the city, and that the door of his house should stand unlocked day and 
nighty in order that no man might fail of his succor when it was needed. 

The name tribune was not a new one. The old patricia^i tribes had 
had each its tribune, its representative in all civil, religious, and military 
affairs, its magistrate and commander. The tribes formed byServias, too, 
and the country districts which resulted from the alterations which he 
instituted, had in their turn been put under tribunes, who acted a chief 
part in many important matters of administration. But the tribunes of the 
people bore an old name with a new meaning. 

181. A Hew Assembly. — Another momentous consequence of 
the changes thus effected showed itself in the springing up of a 
xiew assembly which the tribunes assaijied the right to summon, — 
an assembly of exclusively plebeian make-up, a Concilium plehis, in 
which t^e tribunes were elected, to which appeals could be {aken 
ip tlid njatter of the fines imposed by the tribunes, and in which 
counsel could be held upon any matter the plebeian magistrates 
chose to propound. The plebeians had long had their own tribes 
and curies. Their curies had, no doubt, been reckoned with those 
of the patriciafls in the Comitia curiata since the coming in of the 
liepublic. But in this ^new body ihey drew apart and completed 
their separate organization as a distinct order in the state. It was 
the beginning of ajjew series of changes. For a time the resolu- 
tions of these assemblies bound no one but the plebeians them- 
selves; but, as plebeian power grew, 9n authority which was 
virtually legislative accrued to their tribal council, and the 
balance of power in the state was definitively shifted 

182. Tl^ Public Land. — But these changes within the city did 
not settle Jthe question of the public lands. The poor farmer was 
still shut in to his petty farm of an acre and a quarter, and denied 
his ancient right of common and of wood ; patricians and their 
clients continued to take possession on all hands of what should 
have been fairly allotted amongst all ; and poverty looked as in- 
evitable a tiling as ever. For twenty-seven years after the great 
secession to the Sacred Mount did the tribunes of the people press 
a persisten! agitation against the unjust system, deterred neither 
by intimidation nor by force, seeing one man done to death under 
the forms of law and another assassinated outright for their bold 
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ness in urging a juster way, and then (b.c. 467) obtained only a 
gift of lands to some of the poorer Eoinan farmers upon the estab- 
lishment of a Latin colony at Antium. It required eleven more 
years of agitation to get an apportionment of building loth for the 
lower classes, upon the Aventine (b.c. 456) ; and there the matter 
rested for a little, other things taking precedence. 

183. The Plebeians and the Publication of the Law (b.c. 4$2- 
451). The struggle between the orders, it turned out, was to be 
the iifffving cause of almost all legal and constitutional change. 
The assignment of building lots on the Aventine to men of the 
poorer classes had been agreed to by the Senate as a concession 
to stave off much graver matters, which the tribunes were press- 
ing. Since the year 462, Jbhey had been urging the appointment 
of a commission, — and a commijjsion of jdebeians at that, — to 
codify and publish the laws, so that all men might certainly know 
with what privileges and under what penalties they liv,ed. The 
law was known only to the patricians. Its rules and practices 
were a sacred tradition, mixed of religious belief and civil usage, 
and handed on, like a secret cult, through magistrates and priests. 
There could be no systematic or effectual defence^of the plebeians 
against an arbitrary and tyra^inous administration of the law so 
long as only the magistrate, and he the representative of a class, 
knew what the law was. The publication of the law was the 
condition precedent to any due establishment or observation of 
rights, at any rate for those who were not of the privileged order 
to which the law privately belonged. 

184. The Decemvirs (b.c. 451-449). — For ten years the Sen- 
ate fought the reasonable project, granting first an iiif rease in the 
number of the tribunes, then an allotment of land o» the Aven- , 
tine, and finally, a limitation of the amount of the fines which a 
consul could impose ; but the steady agitators, whom they were 
opposing, forced them at length to yield. It was agreed that a 
commission of ten should be appointed, for the usual term of a 
year, to codify and publish the law. All other magistracies were 
to be for the time susp'ended, in accordance with the usual Roman 
custom in such matters of extraordinaijy action, in oAler that the 
decemvirs should be supreme in all things until their special task 
should be accomplished. The plebeians, on their part, agreed to 
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give up' the tribunate in exchange for a determinate code of law. 
The patricians managed to exclude plebeians from the commis- 
sion, and filled it with men of their own order ; but its work was 
undertaken and executed in good faith. Within their ^erm they 
completed ten Tables of the law, which were approved by the 
assembly of centuries, engraved upon brazen tablets, and set up 
in the Forum. But that did not finish the work of codification : 
the year had not sufficed to complete the task. It was necessary 
to renew the arrangement for still another year. But the second 
year did not prove like the first. Appius Claudius had tasted 
absolute authority with a keen relish as president of the first 
commission, and now, a patrician turned demagogue, leagued him- 
self with certain of the less scrupulous j)lebeian leaders to perpet- 
uate his power. He obtained tl^e selection of men of a subservient 
sort to be his colleagues on the second year’s commission, — 
three of Jbhem (some say five) plebeians, — and led them, when 
onde.tjiey were safely installed in office, to turn despots with him, 
in despite of haw and right. When their year of office was out, 
they declared that their work was not done, and refused to give 
place to the regular magistrates of the constitution. They had, 
in fact, completed the two additional tables which the law had 
lacked ; but they had not submitted them to the people, and they 
did not mean to govern by any law at all. 

185. Second Secession of the Plebs. — It did not take such men 
long to carry things to such a pitch as to x*^rovoke rebellion. The 
aimy gathered in its camp withrfut the city, marched thence to 
the Aventine, and there elected tribunes once more to be their 
leaders, inste^ad of the decemvirs. When they saw that even then 
^ the Senate ^ade no move to oust the decemvirs, they marched a 
second time to the Sacred Mount and again threatened to build 
a city there for themselves alone. They were not won back to 
their allegiance until the tribunate had been formally restored, 
the decemvirs brought to a reckoning, the right of appeal from all 
magistrates once more guaranteed, and a full amnesty accorded. 
Nor did clyinge end there. Through L. Valerius Potitiis and 
M. Horatius*Barbatus, whpm the Senate had commissioned « to 
treat with them, the plebeian leaders forced the adoption of more 
radical measures than the mere restoration of what they had re- 
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signed to secure the publication of the law. Not onljr was the 
right of appeal restored : it was strengthened, and made to apply 
even as against a dictator. Not only was the tribunate set up 
again, and^tbe inviolability of the tribunes secured by the •solemn 
sentences of a law binding upon all classes alike, but the tribunes 
were given the right to attend the debates of the Senate, and began, 
as it turned out, before many years went by, to use their right of 
intercession even against its decrees. More significant still, tlie 
people'^ere henceforth to have legislative power : the resolutions 
of the people were to have the binding force of law, — not the 
resolutions of the plebeians alone, indeed, but the resolutions 
of the whole body of freemen, reckoned without distinction 
of class, in which the plebeians were to be secure of a safe pre- 
ponderance of numbers. Such weije the Valerio-Horatian laws of 
B.c. 449. • 

186. The Comitia Tributa. — That meant the creation p:^a new 

assembly. The tribunes were still to have the right to summon 
Concilia plebis, in which the distinctive officers of their order, the 
tribunes, and the a*diles and judges who were their subordinates, 
were to be chosen, and to which appeals from the jifiiicial decisions 
of these officers were still to^be carried; but there was to be 
another assembly besides, in which the whole people was to be 
gathered, assembling in its tribes, and which was to be known 
accordingly as the (Jomitia tributa. Over its sessions a patrician 
magistrate was to preside. It was to elect the qucestors to 
whom the care of the city’s treasury was committed. Its reso- 
lutions were to have the force of law. And so still another 
piece was added to the complex machinery of singular 
constitution. , ^ 

187. The XU. Tables. -y The law of the XII. Tables, which 
came from the hands of the two decemviral commissions, con- 
tained provisions both new and old, being marked throughout by 
a spirit of compromise and concession. The original proposal of 
the plebeians that the law should be written and published had 
involved no avowed ptirpose of change ; but the work as actually 
accomplished, though it contained the qjd law, showed it modified 
at many points. There was even distinct evidence of Greek in- 
fluence, and there always lingered at Kome a very definite tradi- 
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tion tlfat two years before the appointment of the first decemviral 
rommission, an embassy had been sent to Greece to examine the 
famous laws of Solon at Athens, and that Hermodorus, a learned 
Ephesian, had returned with the ambassadors to assist at the 
codification. 

188. The Tables borrowed the very words of the laws of Solon 
in some matters of detail, for example with regard to the restric- 
tiihi of expense at funerals, and throughout followed Greek forms 
ill the statement of the law but no constitutional arrang Clients 
were borrowed, and the stiff fibre of Roman practice showed itself 
the whole code through. Apart from such matters as the right of 
appeal from the decisions of magistrates, the punishment of 
judicial corruption by death, the ] roliibition of laws directed 
against private individuals, the assignment of criminal cases to 
the jurisdiction of the Comitia centuriaia, and the regulation'that 
jij agist ^ates, in citing resolutions of the people in justification of 
V hat they sought to do, should cite the latest and not choose as 
they liked among new and old, its text was given up, for the most 
part, to private law. Insolvent debtors were to be at the mercy 
of their creditois as before, but interest was not to exceed ten per 
cent, and usury was to be punished^. The absolute power of heads 
of families over their ’households (pa^r?a po^esto) was a little 
softened. Intermarriage between patricians and plebeians was 
forbidden, as it hacT always been, but a process of civil marriage 
was added td the once exclusive ceremonial in w'hich the family 

eligion of the patricians had so*long been embodied. Wills, it 
was provided, could henceforth be made, not only by declaration 
in the assembly of the curies, as heretofore, but also by means of 
a form of ^lictitious sale. Libel and false wdtness were to be 
punished with death. It was significant, too, that voluntary 
associations (collegia), such as plebeians^ were wont to form, were 
secured in the right to make their own rules of self-government, 
provided only they did not transgress the law of the city. This 
also was a law drawn from Solon’s legislation. 

The Xl}, tables and the genesis and develojfcnent of Roman law will 

be further and more particularly discussed in the next chapter. 

189. War and Its Constitutional Effects. — Rome was denied 
the exclusively municipal life for which her forms of government 
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£tted her, and whicli vras vouchsafed to Athens, S})arta, and the 

other cities snugly ensconced within their little valley nests 
among* the niountciins of Greece. She could not live a sepa^rdte 
life. There were rival towns all about her on the plains of 
Latium, and beyond the Tiber in Etruria, wJjich she u'as obliged 
either to conquer or submit to. IVhen they had been brought 
under her supremacy, she had still only gained new hostile 
neighbors, to whom her territory was equally open. She seeiaed 
comprlled for the sake of her own peace to conquer all of Italy. 
Italy subdued, she found herself separated by only a narrow 
strait from Sicily. Drawn into that tempting island by policy 
and ambition, she came face to face with the power of Carthage. 

In subduing Carthage she was led to occupy Spain. She had 
been caught in a tremendous drift of coin])elling fortune. Xot 
until she had circled the ]\Iediterranean with her conquests and 
had sent her armies deep into the three continents that touch its 
international waters, did she pause in the momentous undertak- 
ing of bringing the whole world to the feet of a single city. And 
her constitutional life itself felt every stroke of these conquests. 
This constant stress of war was of the deepest CQsisequence to her 
politics, — especially in enabling the plebeians to break into the 
pale of political privilege much earlier than they might otherwise 
have done so, 

190. The Equalization of the Orders. — During the struggle 
which had resulted in the establishment of the tribunate, the 
creation of a plebeian assembly and an assembly of tribes, and 
the publication and amelioration of the law in the XIT. Tables, 
the fortunes of war liad ebbed and flowed unsteadily. It was 
because they could not afford to have the army discontented or 
rebellious that the Senate had felt at every crisis the need to 
yield to the demands bi the plebeians, who constituted so in- 
dispensable a part of its rank and file. It was because war 
devastated their fields and accentuated their poverty that the 
plebeians moved so persistently and oftentimes so turbulently 
for relief against th;? tyranny of the magistrates and for a just 
shjire in the use of the public lands. At length s'xty years of 
struggle had brought them at least an independent corporate 
standing and privilege in the state and a cleai* law to live under. 
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They could act in their own assemblies, rely upon the protection 
of their own officers, and deem themselves a recognized party to 
every great tvansavtion of politics. Moreover, within five years 
of the* decemviral legislation they had laid the axe aj the very 
root of the principle upon which patrician ascendency rested. In 
the year n.c. 445 tJie Senate found itself obliged to assent to 
a vote of tlie Comitia trihuia ( a such a vote was 

called) that henceforth intermarriages between patricians and 
plebeians should be lawful. At one blow such a law struck away 
the pretence that religion forbade any I ut men of the pure and 
ancient blood of the city’s fathers to serve in the great and inti- 
mate offices of the state or approach the gods in the taking of 
the auspices. The law was hencefort^i to know nothing of pure 
patrician blood. ^ 

191. i£he Contest for Political Office. — The rank and file of 
the pteljeians, being poor men, not likely in any case to gain 
gfeat, place or power in the state, would have rested content 
svith such a conclusion to their contest with the patricians, , 
could they have got, besides, an assured economic equality in re- 
spect of the ujJufruct of the jmblic domain. The richer plebei- 
ans, on the contrary, seeing themsalves shut out from nothing but 
power, desired that above all things, and set themselves to get it. 
Tlie very year the Restriction upon marriage between the orders 
was removed (b.c. 445) they wrung from the Senate a conces- 
sion which seemed to promise a great Seal. Each year, it was 
agreed, the Senate should deterAiine by a special vote whether 
the chief administration of the city should be entrusted to con- 
suls or to a J^oard of six niilitiiry tribunes, — and, if to tribunes, 
plebeians '\jfere to be eligible for the office. But for nearly sixty 
years, though the new board was frequently put in the place of 
the consuls, the election of plebeians was prevented. In the year 
B.c. 4*43 a new office w^as created, the office of censor, to be open 
only to patritians, so fearful were the privileged order that the 
plebeians nii^ht make their way into the military tribuneship in 
spite of them. There were to be two censors, and they were to 
have charge*of the numbering and enrolling of the citizens. In 
li.c. 441, besides, the consular right to manage the military chest 
was transferred to a board of four patrician quaestors, lest that 



no 


miyMeifT of rome. 


THE G0\ 

matter should fall into the hands of plobekn magistrates But 
such pi-eoantions proved for a long time unnoeessary. ftot unlit 
B.C. 400 did the plebeians secure a majority upon the board of 
inilitsivy fl'ibunvs, wiio were elected by the CotnUm cciUtti'Uitit ^ 
and they had got tliree out of the four qiues Lots hips nine yours 
earlier (b.c. 409) in the elections lield in tlie Comilui tn'bvta. 

In each assembly a patrician magistrate presided. The ])residing 
magistrate had the riglit to refuse to receive votes for certaii? 
candiTlates, and could use the power very unscriipulously foi 
personal or partisan purposes when he dared. The Senate re- 
served the riglit to disallow elections of which it disapjiroved. 

In the last resort the priests could declare an election irregular 
and void, alleging some breach of religious observance or some 
sinister aspect of the portents. , By subtlely, trick, or power, 
plebeians had been kept out the fifty odd years through, — war, 
meanwhile, constantly intruding its interruptions and drawing 
off the strain of internal excitements. 

192. The Licinian Laws (ii.c. 307). — The sack of the city by 
the Gauls (b.(\ 390) interrupted the normal course of politics for 
a little; the lack of union among the phdicians tlrt*catoned to turn 
it aside altogether. The poorer classes wanted only economic 
reforms, and were indifferent about the offices ; the richer ])lebei- 
ans wanted i>olitical jiower, in addition to the social equality 
already won, and ffdt that they had economic advantage enough. 
The tribunes C. Licinius Stolo and L. Sextius had the statesman- 
ship to draw the two elements of their party together to tlie 
support of a set of measures which promised to advan(‘e tlie 
claims of both. They demanded that a limit be put by law upon 
the amount of the jmblic land whic.h any one citizen could hold, 
in order that there might be some for all, to the breaking down 
of the hateful monopoly of the patrician landowners; that the 
number of cattle and sheep which any one owner could put iiiion 
the common pastures sliould also be definitely restricted; and 
that henceforth, instead of the makeshift of occasional boards of 
military tribunes, thtfre should be consuls chosen every year, as 
of«o]d, one of whom should in every c^se be a plebeian. For ten 
years the Senate stubbornly resisted («.<;. 377-307). When at 
last it saw itself obliged to yield, it took care (b.c. 306) to curtail 
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the power of the consular office still further by taking from it yet 
another piece. They created the office of and transferred 

to it the administration of justice, hitherto one of the chief 
prerogatives of the consular office, providing at the ijame time 
that none hut patricians sltould he eligible to he chosen to the 
new office. Within a generation, Jiowever, the pradorship too had 
been won by a plebeian (n.c. 337). The dictatorship had been 
gi^n to a plebeian in 356, and the censorship in 351. 

< V 

103. Subdivision of Offices. — There hnd been throughout but one 
method t>f defence against tiie growing lueteiisions of the plebeians ; as 
they approached comi)lete access to a coveted office the importance of 
that office had been dclibcrateiy curtailed, by paring aw’ay its prerogatives 
and bestowing them upon officers iiewly^crea^^ed. But in the end this 
proved no defence' at all. f>ne by one, each in its turn, the new offices 
were filled by jih'beians, until ev^n tlic sacred colleges of the priesftiood 
were lo longer exclusively iu patrician hands (n.r. 300, lex Ogulnia), 
and th€»J*ontifex Maximus was himself a plebeian (n.c. 253). A second 
Appius f’laudius (tlie same who made the Appian Way), as censor, en- 
franchised tradesmen ami artisans, assisted a mere clerk of the public 
service to a enrule ivdileship (».r. 304), and joined this same clerk in the 
publication of ^the h'gal calendar and the lists of legal formnht^ know- 
ledge of which had hitherto been safely guarded confidential matter of 
tradition w’ithin the college of priests. * 

194. Supremacy 4^f the Senate. — The subdivision of offices 
tended, siugidarly enough, to restore sometli;ng like the original 
•institution of tlie llepublic, by renewing the supremacy of the 
Senate. Other assemlilies had multiplied and growm in function 
and ])ower. l^y a law of the year n.c. 339 the assent of the 
Senate to tlje resolutions of the people’s assembly was made a 
mere formiJity ; by a law of the year n.c. 287 (the lex Ilortensia) 
a like independent and binding force v’as given to the actions of 
the concilhnn plebis; and by a law of 286 the Senate was obliged 
to agree beforehand to confer the imperium upon whatever officers 
the Comifin sliould elect. But the very multiplicit}' of assemblies 
and the mere Subdivision of functions amongst them only gave the 
more consequence to the great administrative council. The mul- 
tiplying of*offices had the same effect: business so divided 
needed the systematic supervision of a permanent council of 
state. The censors had been given the right (about b.c. 350) to 
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£11 out the roll of the Senate upon the occurrence of vacancies 
in its life membership (a power which had until then belonged to 
the consuls), and even to remove those who seemed unworthy; 
but a vot^ of the tribes (the lex Ovinia) had commanded that 
choice be made by the censors only from among the best men of 
the state. This had been interpreted to mean those whom the 
people had chosen to occupy the higher magistracies. And so^ it 
happened that as the Senate came once more into its old function^ 
it tenSed to become more exclusively than ever an assembly of 
ex-magistrates; and the permanent council of state to which 
the acting magistrates looked for guidance was made up of those 
seasoned to the work of government by exi)erience. Towards 
such a council the acting tinagistrates, with their now limited 
powers, their minutely subdivides? imperium, necessarily stood 
related, not as masters, but as servants ; and a great day power 
came again to the Senate. Even the tribunes became itr> 'instru- 
ments. They were, indeed, given the right at last theinselvt^x to 
convoke the Senate like any magistrate, and their right of inter- 
cession operated when they chose against it ; but the Senate, in 
its turn, used the tribunes* right of intercession to check tlie 
magistrates, and their right to Call together the popular assemblies 
to guide and influence the acjtion of the people.. The Senate’s 
opportunity had come back again, and, now, that patrician pre- 
tension was killed, the opportunity could be greatly ^ised. 

195. “The Senate alone could ^.eal with the grave problems of war, 
foreign relations, and the provincial empire. The management of finance 
drifted naturally into its hands, for the untaxed burghers liad no inUjrest 
in controlling expenditure. Nor was it unworthy of its Ifigh position ; 
the Senate was the author of Roman greatness. Superior to /.he House of , 
Lords, for it wa.s not, in theory, hereditary or exclusive, .superior to the 
Athenian Boul4 in its independence and authority, it represented at first 
no one class, generation, or set of principles. As it consisted mainly of 
ex-magistrates, it was based indirectly on popular choice. , It was, in fact, 
the fine flower of that great aristocracy which resulted from the fusion of 
the orders, and concentrated in itself the experience, the traditions, and 
the statesmanship of Eome. Its consistent and tenacious^ if narrow- 
minded, patriotism had saved the state and built up the fabric of empire. 

Its members had served an apprenticeship in arms and politics, by land 
and sea, in the provinces and in the forum. They were called to their 
places by the selection of the censors from among the chosen officers of 
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the Jtepablic, Debarred from commercial pursuits (218 b.c.), restricted 
to the holding of land and the public service, they formed that profes^ 
sional governing class demanded at once by ancient political thinkers and 
the Uicrcasing complexity of national business.”^ 

106. Though it in fact ruled, the Senate remained in thecfy merely an 
advisory body. It met upon, the call of a magistrate, when its advice was 
wanted. The magistrate who had summoned it and who wished its ad- 
vice presided over its session, and asked either for its vote upon a detliiite 
‘proposition, or for the individual opinions of the several senators present, 
calling upon them by name and in the order of their one-time official rank. 
While it was greatest, until the end of the Republic indeed, the Senate had 
neither secretary nor records. Its deci.sions were formulated and written 
out in each case by the ])re8iding magistrate, a committee of senators assisting. 

197. The Govenunent of Italy. — Rome had conquered Italy 
and f*ome face to fa(‘e with the Carthaginian at the straits of 
Sicily while her republican constitution took shape and thfe ple- 
be?''n!:, aiade their way to political privilege. She held her con- 
ijliests together by no constitutional system, but by such bonds of 
interest or of fear or of power as she could devise in each case as 
it arose. Each conquered town or people obtained its own terms 
of submission. • Roman military colonies dotted the country here 
and tliere like garrisons. Romani armies moved quickly upon 
any threat of revolt. Senate and magistrates interfered as they 
pleased. All wei^ obliged to make their contribution to the 
Roman treasury. Rut for tlie rest the subjugated towns and 
(‘ommunities kept their own life and government, generally, as if 
they had been still independent.' Rome did not send them gov- 
ernors, but only requisitions. Some, indeed, had been utterly 
reduced an^ brought to a condition of virtual slavery ; but most 
lyere left ^neasurably free, and some enjoyed a sort of qualified 
Roman citizenship. There were very few made utterly depend- 
ent. They were dependencies, but not provinces. Many stood 
in the honorable place of allies. 

198. It gA3w to be a danger, indeed, and a source of menace to 
the state that the Italian communities had no definite place either 
of privilege or of subordination in the constitution. Their citi- 
zens came Ub be a new sort of plebeians, — a new class which^vas 
less tlian free, — members of the Roman State so far as burdens 

^ A History Home, by W. W. How and H. D. Leigh, p. 299. 
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were concerned and every sort of service, and ret not enfranchised, 
hold off from the ]trivjh\i:vs ami the powrr uiijcil ought to go 
along with the dutiea of ineinberi^hip. Their grieviiiicOSf it turned 
out, werejio be a new ferment, a new Jeaven of Hgitation, restless- 
ness, and change. 

199. The Provinces. — For the city's possessions outside Italy 
it was found necessary to devise a new system of oversight apd 
government, — and yet not a system, either, for Home never iip 
ventetT systems, but a new set of practices and aceominodations. 

A way to control each province was found as it was needed. 
"Home did not plan an empire; she drifted into her world-wide 
sway. It was her first thought, as her conquests began to extend 
beyond the bounds of Italy, sim])ly to attach the conquered states 
to hp’self by treaties of subordination or alliance or service, after 
the manner she had followed in Italy itself. The actual** annexa- 
tion and administration of foreign territories as provinces was 
only slowl}^ forced upon her by circumstan(*es. It was a policy, 
however, wdiicli she came more and more to relish as her ruling 
classes came to a full appreciation of the spoils and the j)ovver it 
brought them, and the erection of provinces earn? at length to be 
the rule and not the exceptionv A confu,sing variid.y, indeed, con- 
tinued to exist in tlie provinces, as elsewlierc, jn r(‘spect of the 
status of the several communities wliicli had heeii brought under 
her sway. Some were suffered to retain a separateiiess and free- 
dom which had but slight trace of su!)ordination in it; and there 
were cities not a few whose privileges expressly exempted them 
from the direct jurisdiction of the provincial authorities. Others 
retained very considerable powers of self-governmvnt, notwith- 
standing the fact tliat taxes and burdens of many kinds marked , 
their subjection to the imperial city. Not in any had, while the 
Hepublic lasted, a position of outright vassalage thrust upon 
them, unless they were merely barbarous or utterly recalcitrant. 
But everywhere Rome had her officers of provincial administra- 
tion . the governor of the province, the (juvestor wRo acted as his 
colleague in the intAest of the treasury, and the publicans to 
whom the collection of the taxes was farmed out, b&ides a great 
retinue of the lesser officials who served these. The tendency 
was always towards more and more harsh exactions, greater and 
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greater restrictions, more and more frequent and arbitrary inter- 
ference, The system was practically anything the governor chose 
to make it. 

200. Organization of Provincial Administration. — Province ” 
meant, in the official usage of Koine, a range of power ralher than 
a subjected district. It meant the sphere of a sov’ereign magis- 
trate, and only gradually came to mean the region within which 
a iJragistrate exercised his rule. Each province had its own 
characteristic districts and arrangements for local self-admiutstra- 
tion, hxed upon by a committee of senato"s appointed for the pur- 
pose. The governor had his statf of military and civil assistants, 
his lieutenants, secretaries, clerks, attendants, interpreters, mes- 
sengers, engineers, physicians, and priests, whose services were 
]>aid for out of the public chest; besides clients and slaves as 
many as Jie pleased, whom lie took out at his own expense, — that 
is at tLw^exjiense of his suVijects in the province. The ancestors 
wife. were charged with the financial administration were not 
his nominees like the re.st, but officers elected in Home itself and 
sent to the provinces instead of being kept for duty in the city. 

-(H. It was attempt to stretch the constitution of the city 
itself to cover the administration, of distant possessions. At 
first it had been arrangctl, simply tliat there should be additional 
pr.vtors chosen in R^me, some of whom should be sent to act as 
governors of provinces, while the rest were kept at home as 
'isual for then* accustomed administrative service. Then, when 
provinces multiplied, the Senate idopted the practice of extend- 
ing the terms of consuls and pnetors, from one year to two, and 
sending then^ for the second year to the provinces, as pro-consuls 
and pro-pnigtors. They carried with them to their new field of 
authoritj" the absolute imperiffm witli which they had always, in 
theory, been invested at home, and wete restrained only by the 
general administrative arraiigenumts which the Senate had fixed 
npon their seferal provinces, and by their sense of justice or of 
policy. Theif government looked most like a system in the 
field of the, administration of the law. In# his power to punish 
crimes, the ^vernor was very absolute; but in the enforcement 
of civil obligations very steady precedents grew up, and some- 
thing like a system of law was woven out of the legal notions of 
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the nations, amongst whom successive Eoman governors had 
presided. 

202. Character of Provincial Administration. — The radical 
vice of the system was its irresponsibility and the sjfirit of 
plunder to which it gave leave. Each governor was expected, 
so cynical did opinion grow at Eome, to make his fortune in his 
province, and that within the single year his authority lasted. 
Once away from the supervision of the tribunes and the criticism 
of as^^mblies and Senate, provincial governors were absolutely 
irresponsible ; save only that they were liable to trial for mal- 
feasance in office, after the expiration of their terms of service, 
by jury-courts at Eome, which were, of course, out of sympathy 
with provincials and notoriously open to be bribed. In the city 
itself consul and praetor were theorftically independent of the con- 
clusions of Senate or people ; out of the city, commissione«^ as pro- 
consuls or pro-praetors, they were actually independent^ ^ They 
were city officers far away from home and from all city .over- 
sight, among subjects instead of among fellow-citizens. In Eome 
justice was administered by the magistrate, always subject to 
appeal in all cases which were not in the first inicance heard in 
jury-courts, and well-known lajv governed all decisions. But in 
his province the pro-magistrate was a final judge restrained by no 
law but his own edict, issued on entering noon his provincial 
command, and by so much of the rules observed by his prede- 
cessor as he had chosen lo adopt in that edict. And so through- 
out provincial administration. There being no way of collecting 
taxes in the province by means of any stretched municipal 
instrumentality, the taxes were farmed out to public^ans. There 
being no way known to Eoman municipal method (if bringing 
local government in the provinces into any sort of systematic 
cooperation with the general administration, towns and districts 
were usually suffered to retain their own local organization, but 
subject to the constant harassment of Roman * interference. 
Force cured the want of system; arrogant domifiatiou served 
instead of adequate machinery; a genius for intrigue and for 
open subjugation took the place of wise legislation. ^ The world 
was made use of rather than administered. 

203. Cauies of Failure. — This attempt to make a city constr 



THE GOVERNMENT OF ROME. 


117 


tution serve for the government of a whole empire failed, 
therefore, for the double reason that it was impossible to 
provide masters for the magistrates who had gone out nominally 
as servants of the city without giving the provincials a share in 
the government, and impossible to give the provincials f)art in a 
system which knew nothing of representative assemblies, and 
consequently nothing of citizenship save in the shape of 
privileges which could be exercised only in Kome itself. The 
provinces could not be invited to Rome to vote and sit the 
assemblies and the jury-courts. And it was not citizenship in 
Rome that the provincials wanted, but Roman citizenship in the 
provinces, if such a thing could be invented, with power to curb 
magistrates and condemn publicans ou the spot. 

204. Constitutional Tendencies. — AVithin Rome herself, the 
admission of the plebeians to tfie magistracies, and the granting 
of prac'^'^ally conclusive legislative authority to the resolutions of 
thi? popular assemblies, had virtually completed the history of 
formal constitutional change. Henceforth, the changes which 
took place were not changes of form, but went on, rapidly 
enough, though silmost unobserved, at the heart of the constitu- 
tional structure. It was the growth of the empire which was 
iiereafter to work transformations in affairs. The Senate had 
charge of foreign affairs, and the people took little heed of the 
provinces, except when colonies were to be planted and poor 
men might §et provided for. The spoils* of conquest and 
♦dominion lifted the burden of taxation from the shoulders of 
the burgesses at home, and made them indifferent how the Senate 
managed the finances. The army grew to be a professional body, 
no longer a^levy of farmers, and the absence of stern effort in 
the field added its own element to easy-going indifference at 
home. The city was full of those whoT had grown rich through 
the city’s conquests and trade, and of those who had grown idle 
and lived upon the public bounty. 

205. As she waxed strong, the city unwisely grew less and 
less liberal towards her Italian subjects, #and more and more 
jealous to restrict political privilege to her own immediate 
citizens. Nominally there were four assemblies; the Comit la 
centuriataf the Comitia curiata, the Comitia tnbuta^ and the cow 
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cilium plehis. In effect there were but two : the Comitia cpnfurhfa, 
which had come to be hardly move than an elaborate piece of 
electoral machinery^ and the Comitia trihuta, of which the com 
cilium plehis was, in fact, a mere subdivision, hardly to ibe dis- 
tinguished from the whole assembly of the tribes, now that the 
orders were at last eonibined. The Ccfmitia cnriata had now little 
more than a formal existence and function. The Comitia centuricUa 
was presently somewhat radically reformed and popularized. 
was longer the army in assembly (secs. 1G2, 163, 165), for thb 
army had long since ceased to be in fact a levy of the centuries, 
and it was no longer feasible to base a popular electoral organiza- 
tion upon it. The somewhat regular gradations of wcaltli which 
had once characterized the city, had disappeared along wdth the 
decay of the substantial Aiddlo, farmer class, which had once 
been* the backbone of the communft.y, and it \vas no longer just 
or convenient that the few who were rich should liave di many 
votes as the many wlio were Avithout riches. A reform was 
accordingly effected by combining the division by property 
classes Avith the division into tribal districts upon Avhich the 
Comitia tributa Avas based. A division into five property classes 
was arranged Avithin each tribe, and within each class the old 
division into and j nn tores the ri[(ht to vote first in the 

assembly was taken UAvay from the noble and eikclusive eqtdtes, 
who still nominally suj)plied the horsemen "^of the census, and 
bestowed upon ejich oc4*asion by lot; the basis upcfn which the 
property classification Avas reckoned, Avas made to include free 
capital and cash as well as land ; and the old prerogatives of mere 
wealth and rank were largely levelled away. 

206. NotAvithstanding their nominal authority in all electoral 
and legislative matters, the assemblies AA'ere really falling off in 
power and influence. Thti Comitia trihuta by no means retained 
the significance it had had Avhile the two orders still struggled for 
ascendency in the state, and the concilium plebis no longer served 
as an advantageous forum for constitutional agitation. The trib- 
unate lost by degrees ^ts first character and old-time imi)ortance, 
unljl the tribunes had come to be, not officers of thei people, but 
officers of the general administration merely, taken, as all other 
officers Avere, from amongst the ruling persons in the state, the 
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men for whom ability, or influence, or wealth opened a way into 
the Senate, amongst whom no distinction between patrician and 
plebeian was any longer to be traced, but who were none the less 
to he (fistinguished as a sort of official order, their families par 
excellence the senatorial families of the city. The young men 
of this class went tlirough a regular course of promotion from 
office to office until the consulship was attained. The law pres- 
^iitTy fixed the cursus honoruniy an established order and age of 
promotion (Lex Villta Annallny n.c. 180) ; and the tribuiieship was 
open with the rest. There w'as no such individual initiative in 
the liomaii assemblies as was permitted in the assembly at 
Athens. Only magistrates could propose legislation. The trib- 
unes of these later days proposed, mo^t orten, no doubt, what the 
Senate wished, or the official class. There were ten tribunes, and 
some o^ of them could be found upon occasion who w'ould exer- 
C'se nispld power of the veto upon the action of another magis- 
trate v/hom the Senate wished to check. The whole machinery 
of initiative and of control had ])assed into the hands of the Sen- 
ate. It was supreme so long as, with moderate prudence, it kept 
an eye upon opinion ; and opinion grew fitful at last and lost its 
weight as the populatiop of Rome dost character and steadiness of 
habit. 

207. The 01igai;chy. — Such changes in the wdiole spirit, struct- 
ure, and condition of politics produced at length what was noth- 
ing less than an oligarchy, whose distinction was not patrician 
blood, but wealth, social position, and a monopoly of the offices 
which led to the Senate. There were in the ascendency of this 
oligarchy, jnoreover, all the subtle elements of demoralization. 
The offices#upoii which its power rested were one and all electoral 
offices : the favor of the people had to be won in order to obtain 
them, the arts of the demagogue assiduously practised, or else 
trickery and the corrupting power of wealth had to be resorted to. 
The curule aSdileship lay, with the rest, in the cursus honorum , — 
the office whbse charge it was to exercise jurisdiction and over- 
sight in the markets, maintain the public •works of the city, and 
keep its wajrs clean, superintend the public baths, and see to^the 
proper sanitation of the capital, and conduct the public games ; 
and it was nec^sary to spend money, and favors, and services 
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very freely in this office in order to obtain the pratorship which 
lay beyond it. And yet the candidate’s object was not that of the 
democratic but that of the aristocratic demagogue, who meant to 
use Ms vowev in all its higher kinds, in the pratorship and the 
cousulshipf to advance the interests of his ouTi wealthy and self- 
seeking order. It was a system which surely, though slowly^ 
bred that worst of aristocracies, a hypocritical oligarchy, 

208. Decay of the Bepnblic. — It was the selfish and arro^nt, 
andth the end incapable, rule of this oligarchy that brought about 
the decay and permitted the collapse of the Eepublic, and made 
the establishment of the Empire inevitable. For the peoples, the 
interests, the dominions, the magistracies which these men sought 
to direct and govern were^ become, ere long, too varied, too com- 
plex, too disordered, too vast botjjL for the constitutional machin- 
ery* and for the political intelligence with which they sought to 
control them. It was necessary henceforth, if governjnent was 
to be effectual, to draw together again and combine the powers of 
a now discordant magistracy : “ (1) to restore the basis of tlie 
military and political system by revising agriculture and replac- 
ing the yeomanry on the land; (2) to provide foi^’the relief of the 
poor and the police of the capital ; (3) to enfranchise the Italians 
and develop local government; (4) to consolidate the provinces 
by upright rule and gradual Komanisation ; /5) to reorganize the 
army and navy on a professional basis, with adequate checks on 
the action of the omcefs ; and (6) lastly, to establisli a defensible 
frontier, a systematic budget, atid easy communication within the 
empire.” ' The magistrates of the city were the mere agents of 
a council in which personal and party interests had full play ; the 
magistrates of the ijrovinces had no common master*whom there , 
was any need to fear ; the armies of the Republic had only a de- 
bating society to look to 5for control and plan of discipline ; Ital- 
ians found themselves hardly less provincials and subjects than 
the men of the provinces, whose spoils and slaves ^)oured yearly 
into the city, to the demoralization of the markets ^nd the degra- 
dation and impoverishment of the small Roman farmer. The 
Senate had lost its old grasp upon affairs, and had neither the 
inclination nor the ability to apply the only possible remedy : an 

^How and Leigh, p. 325. ^ 
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administrative centralization and reform which would have robbed 
it of its own ascendency. 

209. Emperor the Bemedy. — It turned out^ in the slow pro> 
cess of revolution which the rule of the oligarchy brought upon 
the city, that the only means, of accomplishing the administrative 
changes which yearly became more and more necessary was tr 
concentrate power in the hands of one man, at first under the 
fo^’ins of the old constitution, at length in open disregard of those 
forms, — and this was the establishment of the Empire. By mak- 
ing all men subjects, it practically made all men citizens. It 
brought Rome, indeed, very soon to the level of the provinces ; 
but it also brought the provinces to tl'C lo/^el of Rome by giving 
her and them a common master who c^uld unify administration 
and oversee it with an equal interest in the prosperity of all parts 
of a con;^lidated domain. That is what Caesar attempted, and 
what tne overthrow of the Republic and the establishment of the 
Kraph-e accomplished. Under the consuls and the Senate, the 
provinces had been administered as Rome’s property, as the estate 
of the Roman people ; under the emperors, who combined in theii 
single persons consular and pro-consular, praetorian and pro-prae- 
torian, tribunician and qi^aestorian powers, the provinces very soon 
eame to be administered as integral parts of Rome. The Senate 
still stood, and manjk provincial officers were still formally elected 
by the people pf the city ; but the city became^ scarcely less than 
tln^ provinces, bound to perfect obedience to the emperor; provin- 
cial officers, and even city officers, were recognized as only his 
deputies; the Empire was unified and provincials brought to 
an equality with their former masters by a servitude common 
•to all. Camcalla’s act of universal enfranchisement, whatever 
its immediate purpose (a.d. 212), was ^ logical outcome of the 
imperial system. All were citizens where all were subjects. 

210. Genesis of the Empire. — It is not possible to understand 
either the processes or the significance of the establishment of the 
Empire, without first understanding also the discipline of disorder 
and revolution by which Rome was prepared for the change from 
republican to imperial forms of government. The Empire wfts 
not suddenly erected. The slow and stubborn habit of the Roman, 
degenerate thouglv become by reason of the dissipations of 
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conquest and the growth of a professional military spirit, would 
not have brooked any sudden change. That habit yielded only to 
influences of almost one hundred and fifty years standing. The 
changes which transmuted the Republic into the Empire began 
with the agrarian legislation of Tibf.rius Gracchus, b.c. 133, and 
can hardly be said to have been completed at the death of Augus- 
tus, A.D. 14. ^ 

21L Tiberius Gracchus to Augustus. — The first stages of^l\e 
change which was to produce the Empire had, indeed, preceded 
the time of the Gracchan legislation. The strength of the Repub- 
lic had lain in the body of free, well-to-do citizens, in a race of 
free peasants as well as of patriotic patricians, in a yeomanry of 
small farmers rather than in a nobility of great landholders. 
But, the growth of the Roman doninion had radically altered all 
the conditions of Rome’s economic life. She had not oi^y spent 
the lives of her yeomen in foreign wars, but had alsor allowed 
them to be displaced at home by the accumulation of vast estates 
in the hands of the rich, and by the introduction of slave labor. 
The small farm was swallowed up in the great estates about it ; 
the free laborer disappeared in the presence of tlie cheap .slaves 
poured in upon Italy as the *human spoils of foreign conquest. 
Presently the cheap and abundant grain of thf provinces, too, 
rendered agriculture unprofitable in Italy, and even farming on a 
vast scale by means, of slave labor ceased. The great estates were 
converted into pastures for the rearing of flocks and herds. The 
pressure of these changes upon the peasant classes was somewhat 
relieved from time to time, indeed, by the establishment of colo- 
nies in various parts of Italy upon lands acquired i)y conquest ; 
but .such relief was only partial and temporary. When Carthage 
was finally overthrown ajid the greater strains of war removed 
from Rome, the economic ruin of the home, state became painfully 
evident, the necessity for reform painfully pressing. The poor 
who were also free had no means of subsistence: all the lands 
once owned by the state were in the hands of the rich, and with 
the rich rested all the* substance of power, for they filled the Sen- 
ate, and there made their riches tell upon public policy. The indis- 
pensable economic foundations of republicanism had crumbled 
utterly away. ^ 
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212. It was this state of aifairs that Tiberius Gracchus essayed 

to remedy, by reviving the Liciiiian laws of b.c. 367 (sec. 192), 
in violation of which the rich senatorial families had absorbed 
the public lands. By enactments which he proposed as Tribune 
in 133 B.O., the public lands illegally occupied were reclaimed for 
distribution by a retroactive enforcement of the old limitations as 
to the amount of public land which each person should be allowed 
to and, although the senatorial party accomplished the 

murder of Tiberius and the temporary defeat of his part j 7 his 
measures were in large part put into operation, in deference to 
the clamors and demands of the people. Ten years later, Tibe- 
rius’ younger brother, Gajus Gracchus, received the tribuneship 
and vigorously renewed the same policy. He forced to enactment 
laws providing for the sale of ^rain at low prices to the people, 
for the e^stablishment of colonies outside of Italy in the proviiices, 
foi tl.e 'admission of certain classes of the citizens outside the 

to a j)articipation in the judicial functions then being 
monopolized by the senatorial oligarchs, and for a new method of 
bestowing provincial commands. But once more the oligarchy 
crushed its enehiies and regained its de facto ascendency in the 
state. Slaves, besides displacing the free yeomen on the farm 
Jiinds, crowded them in the city, where they were given domestic 
service not only, bu^ filled also all the smaller sorts of trades and 
liandicrafts, instructed their masters’ children, acted as their 
3 s asters’ secre'taries and confidants, and executed even the meaner 
.-orts of public office. FreedmeirVere enrolled in the c^ensvs and 
made their way into the assemblies, to swell the number of those 
who were rcc^dy to do the work of the oligarchs ; and the streets 
of the city filled with restless mobs. 

213. It was the rule of the oligarchy which produced Marius 
and Sulla and the cruel civil wars between the respective parties 
of th^se rival leaders. Both parties alike threw, now and again, 
a sop to the* commons, but neither seriously undertook any re- 
form of the evtls which were sapping the state of every element of 
republicanism. The Italian allies went i^mto revolt, and forced 
their way "into the privileges of the franchise; but intrig^ue 
effected their real defeat in the struggle for substantial power, 
and their success did not touch the economic condition of Italy. 
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Sulla was able to carry reactionary legislation which turned the 
constitution back in some respects as far as the times of Servius 
and established control of the oligarchy upon a basis of definite 
law. The extreme policy of the oligarchs produced reaction; 
but reaction did not strengthen the people; it only developed 
factions. The time of healthful reaction had passed, and the 
period of destroying ci\dl war had come. Civil war opened the 
doors to Caesar and the several triumvirates, and finally Koine 
sa^rher first emperor in Octavian. The stages of the transforma- 
tion are perfectly plain : there had been ( 1 ) the decay of the 
free peasantry and the transfer of the economic power from the 
many to the few; (2) the consolidation of oligarchic power in 
the Senate; (3) reactions and factional wars; (4) the inter- 
ference of Caesar, fresh from great successes in Gaul and backed 
by *a devoted army ; ( 5 ) the formal investiture of a single man 
with controlling authority in the state. Disorder and ’civil war 
had become chronic in the degenerate state, and had been .cured 
in the only feasible way. 

214. Transmutation of Bepublican into Imperial Institutions 
under Augustus. — But even in the final stage of the great change 
all appearance of radical alteration in time-honored institutions 
was studiously and circumspectly avoided. The imperial office 
was not created out of hand, but was slowly pieced together out 
of republican materials ; and the process of its creation was pre- 
sided over by Octavian, the best possible man for the function, 
at once a consummate actor and a consummate statesman. Of 
course there was and could be no concealment of the fact that 
predominance in the state had been given to one-man; but the 
traditions of the Kepublic furnished abundant sanction for the 
temporary investiture of one man with supreme authority: 
the dictatorship had been a quite normal office in the days of the 
Republic’s best vigor. What it was possible and prudent to con- 
ceal was, that one man had become permanent master and that 
republican institutions had been finally overthrown. Even the 
time-honored forms cf the dictatorship, therefore, were avoided : 
the dictatorship was an office raised above the laws and rendered 
conspicuous in its supremacy, and had, moreover, been rendered 
hateful by Sulla. All that was desired was accomplished by 
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the use of regular republican forms. The framework of the 
old constitution was left standing; but new forces were made to 
work within it. 

215. ^In the year b.c. 43 Octavian had formed with ^Antonius 
and Lepidus the second triumvirate and had received along with 
these colleagues, by decree o^ the people, supreme authority in that 
capacity for a period of five years ; at the end of those five years 
(b.(^ 38) the powers of the triumvirate were renewed for another 
term of the same length. This second period of the triumvfrate 
witnessed the steady advance of Octavian in power and influence at 
the expense of his colleagues. His own powers survived the expi- 
ration of the five years (b.c. 33). In b.c. 31, exercising the mili- 
tary imperium conferred upon him in 32, he met and defeated 
Antonins at Actium, pretending to meet him, not as if he were a 
rival, h\^ as if he were a leader of the revolted East ; and after 
A« tium^^e was supreme. But he still made no open show of any 
poVei: outside the laws. The years 28 and 29 b.c. saw him 
consul, with his close friend Agrippa as colleague. By virtue of 
the censorial powers originally belonging to the consular of&ce, 
and now speciady conferred upon him, he effected a thorough 
reformation of the Senate, raising the property qualifications 
of its members, introducing into it fresh material from the 
provinces, purging of unworthy members, and otherwise pre- 
paring it as an instrument for the accomplishment of his further 
'iurposes. In b.c. 28 he formally resigned the irregular powers 
which he had retained since 33 virtue of his membership of 
the triumvirate, declaring the steps which he had meantime 
taken as triu>nvir illegal, and pretended to be about to retire from 
» the active direction of affairs. Then it was that the process be- 
gan which was to put the substance of an empire into the forms 
of the Republic. 

216! In the year b.c. 27 he suffered himself to be persuaded by 
the senators tJ) retain the military command for the sake of main- 
taining order tfnd authority in the less settled provinces, and over 
these provinces he assumed a very absolute control, appointing 
for the adraiflistration of their affairs permanent governors i^tio 
acted as his lieutenants, and himself keeping immediate command 
of the forces quartered in them. The other provinces, however. 
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remained ‘ senatorial,’ their affairs directed by the Senate’s de- 
crees, their pro-consuls or pro-praetors appointed by the Senate, as 
of old. Avoiding the older titles, which might excite jealousy^ 
Octavian^ consented to be called by the new title, sufticiently 
vague in its suggestions, of ‘ Augustus.’ Presently, in 23 b.c. and 
the years immediately following, he was successively invested 
with tribunician, with pro-consular, and with consulai* powers, 
accepting them for life. In 19 b.c. he was formally entrusted 
witlT supervision of the laws, and in 12 b.c. he became Pontifex 
Maximus. His powers were at length complete. But his assump- 
tion of these powers did not mean that the old republican offices 
liad been set aside. He was not consul, he simply had consular 
powers ; he was not tribune, but only the possessor of tribunician 
powers. Consuls, tribunes, and ajl other officers continued to be 
elected by the usual assemblies as before, though, in th^ case of 
the consuls, with shortened terms. The emperor was in form 
only associated with them. Above all, the Senate still stopd, the 
centre of administration, the nominal source of law, ^ Augustus ’ 
sitting and voting in it like any other senator, distinguished from 
the rest neither in position nor in dress, demeandig himself like 
a man among his equals. In» reality, however, he was of course 
dictator of every step of imjmrtance, tlie recognized censor upon 
whose will the composition of the Senate depended, the patron to 
whose favor senators looked for the employment which gave them 
honor or secured them fortune. Long life brought Augustus into 
the possession of ati undisputea supremacy of power, in the exer- 
cise of which he was hampered not at all by the republican forms 
under which he forced himself to act. He even foi^nd it safe at 
length to surround himself with a private cabinet oj^ advisers to 
whom was entrusted the first and real determination of all meas- 
ures whether of administration or of legislation. The transmuta- 
tion of republican into imperial institutions had been successfully 
effected ; subsequent emperors could be open and eVen wanton in 
their exercise of authority. * 

L 

^ 217. No nation not radically deficient in a sefise of bumor, it would 

seem, could have looked upon tliis masquerade with perfect gravity, as tiie 
Romans did. One constantly expects in reading of it to learn of its hav- 
ing been suddenly broken up amidst a rude burst of laughter. 
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Of course the order secured by the new rkgime must have been very 
welcome after so long a period of civil strife and anarchy ; and the men of 
courage and initiative who would have organized resistance or spoken 
open exposure of the designs of Augustus had perished in the wars and 
proscriptions of previous revolutions. The state wanted rest afid order as 
France did in the days of Loi^is Napoleon, and lacked leaders who would 
have resisted the purchase of order or rest at too great a cost to liberty. 
Octavian had at least given a centre to the once headless system, “ a chief 
I* the civil service, a head to the army, a sovereign to the subjects, a pro- 
tector to the provinces, and peace to the world.” Octavian had, aiore- 
ovdt, since Actium, been at the head of abont two score veteran legions, 
“conscious of their strength, and of the weakness of the constitution, 
habituated, during twenty years of civil war, to every act of blood and 
violence, and passionately devoted to the house of Ciesar.” ' It might 
have been dangerous to laugli at the farce. 

218. The Completed Imperial Power. — The Emperor, 4;hus 
c as it were a multiple magistrate and supreme leader in 
all affairs of state, though nominally clothed with many distinct 
powers, in reality occupied an office of perfect unity of cliaracter. 
He was the state ])ersoiiified. No function either of legislative 
initiative or of •magisterial supervision and direction was foreign 
1o his prerogatives; he never spoke but with authority; he never 
wished but with ])()wer {o execute. The magistrates put into the 
old offices by i)opular choice were completely dwarfed in their 
routine of jnecemeal functions by the high-statnrod perfection of 
his power, ro^lIlded at all i)oints and entiiie. •Such miuor powers 
;is were needed to complete th« symmetry of his office were 
readily granted by the pliant Senate. A citizen in dress and life 
and bearing,^lie was in reality a monarch such as the world had 
not seen before. 

wl9. The New Law-making. — The only open breach with old 
republican method was effected in tlie matter of legislation. 
Even the forms of popular legislation ceased to be observed ; the 
popular asseiablies were left no function but that of election ; the 
Senate became, in form at least, the single and supreme law-mak- 
ing authority of the state. The Senate w%s, indeed, tlm creature 
of the Emperor, senators being made or unmade at liis pleasiije; 
but it had an ancient dignity behind which the power of the 

^ Gibbon, Chap. III. (Vol. 1., p. 30, of Harper’s edition, 1840). 
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sovereign took convenient shelter against suspicion of open revo- 
lution. Its supreme decrees^ as Gibbon says^ were at once dic- 
tated and obeyed. Henceforth the emperor is virtually the sole 
source of law, for all the authorities quoted in the courts are 
embodiments of his will. As magistrate he issues edicts in accord- 
ance with the old usage in connection with the higher offices 
which he held, as did the praetors of the earlier days. When sit- 
ting judicially he gave decrees ; he sent mandates to his Own 
officials, and rescripts were consulted by them. He named the 
authorized jurists whose responses had weight in the nice points 
of law. Above all he guided the decisions of the * Senate whose 
Senatus consulta took the place of the forms of the republican 
legislation.” ^ 

220. The elective prerogatives of tLe popular assemblies survived only 
the first imi)erial reign. During the reign of Tiberius the right to elect 
officers followed the legislative power, passing from the assembMes to the 
Senate. Singularly enough the diminished offices still open to election 
were much sought after as honors. Though filled for the most part with 
candidates named by the Emperor, they solaced the civic ambitions of 
many a patrician. 

221. Judicial Powers of thf Senate. — What principally con- 
tributed to maintain the dignity and importance of the Senate in 
the early days of the Empire was its function .as a court of jus- 
tice. In the performance of this function it was still vouchsafed 
much independence. Some belated traditions of that ancient 
eloquence which the Senate of the Republic had known and 
delighted in, but which could live only in the atmosphere of real 
liberty, still made themselves felt in the debate of the great 
cases pleaded in the patrician chamber. 

222. Growth of Hew Offices. — As the imperial office grew and 
the constitution accommodated itself to that growth, a new official 
organization sprang up round about it. Prefects {prasfecti ) there 
had been in the earlier days, deputies commissioned to perform 
some special magisterial function; but now there came into 
existence a permanent office of Prmfect of the City, and the 
inc^’mbent of the office was nothing less than the" Emperor^s 

1 The Early Empire (Epochs of Ancient History series), by W. W. 
Capes, p. 181. 
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vice-regent in his absence. Praetorian cohorts were organized, 
under their own Praefect, as the Emperor’s special body-guard. 
The city, too, was given a standing force of imperial police. 
Procurators (proctors), official stewards of the Eraperpr’s privy 
purse both at home and in the provinces, though at first well 
regulated subordinates, came presently into very sinister promi- 
nence. And the privy council of the monarch more and more 
^bs6rbed directive authority, preparing the decrees which were to 
go forth in the name of the Senate. 

223. The Provinces. — But it was the provinces that gave to 
the Empire a life and a new organization all its own. If the 
Republic had proved a failure in Rome because of economic 
decay, and the too great strains of ^empire, how much greater 
had its failure been for the jwovinces ! No one had so much 
reason to welcome the establishment of the imperial govern- 
ment asfhad the provincials; and none so well realized that 
tliere was cause for rejoicing in the event. The officials who 
had ruled the provinces in the name of the Republic had mis- 
governed, fleeced, ruined them at pleasure, and almost without 
responsibility; for the city democracy was a multitudinous 
monarch with no aptitude for vigilance. But with a single and 
permanent master at the seat of government the situation was 
very different. Wis financial interests were identified with 
the prosperity of the provinces not only, but also with the 
pecuniary honesty and administrative fidelity of the imperial 
officers throughout the Empire ; with him it was success to keep 
his subordinates in discipline, failure to lose his grip upon them. 
That province might account itself fortunate, therefore, which 
passed from senatorial control and became an imperial province, 
directly under the sovereign’s eye (s^c. 216); but even in the 
senatorial provinces the Emperor’s will worked for order, sub- 
ordination, discipline; for regular, rigid control. 

224. Under the emperors, moreover, the Senate gained a new 
Interest in the provinces, for its membership became largely pro- 
vincial. The notables of the provinces, i4en of prominent sta- 
tion, either for wealth or for political service, gained admission 
to the Senate. There were at last champions of the provinces 
tyithin the government, as well as imperial officials everywhere 
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acting as the eye of the Emperor to search out maladministration, 
and as his mouthpieces to speak his guiding will in all things. 

225. The Empire overshadows Borne. — In another and even 
more notable respect, also, the provinces were a decisive make- 
weight in the scale of government a^ter the establishment of the 
Empire. The first five emperors (Augustus to Nero) figured as 
of the Julian line, the line of Caesar, and under them the Empire 
was first of all Roman, — was Rome’s; but for their successors, 
Rome, though tlie capital, was no longer the embodiment of the 
Empire. The levelling of Rome with the provinces began, in- 
deed, with Augustus ; both the personal and the municipal privi- 
leges hitherto confined for the most part to the capital city and 
its people were more and .more widely and liberally extended to 
the towns and inhabitants of the provinces. Gradually the prov- 
inces loomed up for what they were, by far the greatest and most 
important part of the Empire, and the emperors began habitu- 
ally to see their dominion as a whole. Under the successors of 
the Julian emperors tliis process was much accelerated. Pres- 
ently Trajan, a Roman citizen, born, not in Italy, but in Spain, 
ascended the throne. Hadrian also came from a family long 
settled in Spain; so, too, did Marcus cA^urelius. Under such 
men the just balance of tlie Empire was established; the spell 
was broken ; the emperors ruled from Rome, ‘'but not for Rome : 
the Empire had dwarfed the city. 

226. Nationality of the Lat^r Emperors. — The later emperors, in* 
troduced during the regime of military revolution, were some of them not 
even of Roman blood. Elagabalus is said to have been a Run priest from 
Syria ; Maximin was a Thracian peasant ; Diocletian, \?*ith whom the 
period of military revolution may be said to have closed, anh wlio was the 
reorganizer of the Empire, was born of a humble Dalmatian family. Hence- 
forth Latin blood was to tell for little or nothing. The centre of gravity 
had shifted away from Rome. After the second century even the Latin 
language fell into decay, and Greek became the language of universal ac- 
ceptance and of elegant use. ,, 

227. The Army. — -*The elevation of the provinces to their 
prbper status within the Empire meant, however, most unhap- 
pily, the elevation of the provincial armies to i)o]itical promi- 
nence. Very early in the history of Rome’s conquests her armies 
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had come to be made up largely of provincial levies, and as the 
Empire grew fche armies by which it was at once extended and 
held together became less and less Roman in blood, though they 
remainefl always Roman in discipline, and long remained Roman 
ill spirit. Gauls, Germans, Scythians, men from almost every 
barbarian people with which* Rome had come in contact, pressed 
or were forced into the Roman service. By the time the last 
days* of the Republic had come, the government trembled in the 
presence of the vast armies which it had created. Augustus Stu- 
diously cultivated the indispensable good-will of his legions. It 
was the prmtorian guard that chose Claudius to be Emperor. 
Very early the principle was accepted that the Emperor was 
elected by the authority of the Senate, a7icl the cojisent of the 
soldiersf Galba, Otho, ai d ViJ;elliusVere the creatures of the 
military mob in Rome. Even the great Flavian emperors cAme 
to thv) throne upon the nomination and support of their legions. 
Anti. then, when the best days of the Empire were past, there 
came that dreary period of a hundred years, and more than a 
score of emperors, which was made so hideous by the ceaseless 
contests of the p^'ovincial armies, as to which should be permitted 
to put its favorite into the seat of yie Caesars. 

228. Changes in the System of Government. — It was in part 
the violence oj. thig disease of the body politic that suggested 
to the stronger emperors those changes of government which 
•iiade the Em’pire of Constantine so diffe/enf from the Empire 
of Augustus, and which exhibited the operation of forces which 
were to bring the government very near to modem patterns of 
absolute monarchical rule. Even before military revolutions had 
, compelled ri^dical alterations of structure in the government, the 
slow developments of the earlier periods of the Empire had created 
a civil service quite unlike that wliich had served the purposes of 
the Republic. Noble Romans had time out of mind been assisted 
in the administration of their extensive private estates and their 
large domestic establisliinents by a numerous staff of educated 
slaves; audit was such a domestic and pri^te machinery Avhich 
tlie. first empbrors employed to assist them in public affairs. G«e 
domestic served as treasurer, another as secretary, a third as 
clerk of petitions, a fourth as chamberlain. It required many a 
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decade of slow change to reveal to the eye of the free Roman 
that any honor lay in this close personal service of a sovereign 
master. The free Roman of the days of the Republic had served 
the state with alacrity and pride, but would have esteedied the 
service of any individual degrading: domestic association with 
and dependence upon a leader, even upon a military leader, had 
never seemed to him what it seemed to the free Teuton (secs. 
291-293), a thing compatible with honor; much less couM it 
seelli to him a source of distinction. But the ministerial offices 
clustering about the throne and by degrees associated with great 
influence and power at last came to attract all ambitions. From 
the first, too, patricians had stood close about the person of the 
Emperor as his privy councillors. These councillors became the 
central figures of the monarch’^ court: they were his ‘compan- 
ionsf ’ (his comites, the word from which we get the modern title 
count). The later day when all service of the Emperor ha^f become 
honorable to free men saw the name of comites transferred to the 
chief permanent functionaries of the imperial service, 

229. The domestic ministerial service of the early K^^pire was the same 
in germ as that organization of stewards, chamberlains, butlers, and the 
rest to be found in the courts »f mediseval^Europe, out of which our 
modem ministries and cabinets have been evolved. It was to come 
very near to its modem development, as we shall ^ee, under Constantine 
(sec. 237). 

230. As the imperi&l system grew, offices multiplied in the 
provinces also. Provincial gdVernors had at first little more 
than functions of presidency and superintendence. Local au- 
tonomy was by the wiser emperors for a long time very liber- 
ally encouraged. The towns of the provinces were left to their 
own governments, and local customs were suffered to retain their 
potency. But steadily the direct imperial system grew by in- 
terference, sometimes volunteered, sometimes invited. The usual 
itching activity took possession of the all-powerful bureaucracy 
which centralized government created and fostered. Provincial 
governors were beforePvery long surrounded by a numerous staff 
oftministers; a great judicial system sprang up about them, pre- 
sided over often by distinguished jurists : Roman law penetrated, 
with Roman jurisdiction and interference, into almost every 
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affair both of public and of private concern. Centralization 
was not long in breeding its necessary, its legitimate, hierarchy. 
The final fruit of the development was a civil service, an official 
caste, constituted and directed from the capital and regulated by 
a semi-military discipline. 

231. Constitutional Measures of Diocletian. — The period of 
resolution and transition, the period which witnessed the muti- 
npu^ ascendency of the half -barbaric soldiery of the provinces, 
lasted from the year 180 to the year 284. In the latter year I^io- 
cletian ascended the throne, and presently demonstrated in the 
changes which he introduced the constitutional alterations made 
necessary by that hundred years of fiery trial. All the old 
foundations of the constitution had disappeared. There was no 
longer any distinction betweei^ Romans and barbarians within 
the Empire: the Empire, indeed, was more barbarian than 
Roman; •the mixed provincial armies had broken down all walls 
of partition between nationalities. With the accession of Dio- 
cletian the Empire emerges in its new character of a pure mili- 
tary despotism. The Senate and all the old republican offices 
have disappeared, except as shows and shadows, contributing to 
the pageantry, but not, to the machinery, of the government. 
The government, assumes a new vigor, but dispenses with every 
old-time sanction. ^ The imperial rule, freed from old forms, has 
become a matter of discipline and organization merely. 

232. The measures of Diocletian were experimental, but they 
furnished a foundation for what bame afterwards from the hand 
of Constantine. Diocletian sought to secure order and imperial 
authority by^dividing the command of the Empire under chiefs 

► practically 4ndependent of each other and of him, though acting 
nominally under his headship. He associated Maximian with 
himself as co-regent, co- Augustus, with a separate court at 
Mediolanum (Milan), thence to rule Italy and Africa. His own 
court he set up at Nicomedia in Bithynia, and he retained for 
himself the government of the East, as well as a general over- 
lordship aa chief or senior ‘Augustus.’ "^he frontier provinces 
of Gaul, Britain, and Spain he entrusted to the government ci a 
‘Csesar,’ for whom Augusta Trevirorum (Trier) in Gaul served 
as a capital; th^ control and defence of Illyrieum to another 
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‘Caesar,’ who held court at Sirmium. The two ‘Caesars ’ served 
as assistants, and posed as presumptive successors, of the two 
‘Augusti,’ ruling the more difficult provinces, as younger and 
more active instruments of government. Each Augustus and 
each Caesar exercised supreme militarjr and civil authority in his 
own division of the Empire, though each formally acknowledged 
Diocletian head over all. 

Tliis system marks the abandonment of Rome as a capital and*thq 
recbgiiition of a certain natural division between the eastern and the 
western halves of the Empire. 

23o. Eeforms of Constantine. — This division of authority 
brought about, after the retirement of Diocletian, a struggle 
for supremacy between mapy rivals; but that struggle issued, 
fortunately, in the undisputed ascendency of Constantine, a man 
able to reorganize the Empire. The first purpose of Constan- 
tine was to recast the system altogether. He meant t© divide 
administrative autlmrity upon a very different plan, which 
should give him, not rivals, but servants. His first care was to 
separate civil from military command, and by thus splitting 
power control it. There was henceforth to be no all-inclusive 
jurisdiction save his own. Fo» the purposes of civil administra- 
tion he kej)t the fourfold division of the territory;, of the Empire 
suggested by the arrangements of Diocletian,^ placing over each 
‘prefecture ’ (for sucji was the name given to each ,of the four 
divisions) a Praetorian Praefect empowered to act as supreme 
judge, as well as supreme financial and administrative agent of 
the Emperor, in his special domain, as the superintendent of 
provincial governors, and as final adjudicator of ^11 matters 
of dispute: as full vice-regent, in short, in civil affjlirs. 

2.S4. Under the arrangeTi>'‘nts of Diocletian each Augustus and each 
Csesar had had a prfutorian prjefect associated with him as his lieutenant, 
— as successors under much altered circumstances to the title of the old- 
time pr®torian praefect of Rome. Under Constantine there were the four 
praefects, but no Augusti or Caesars placed over them, no nlaster but Con- 
stantine himself, and potsessiiig functions utterly dissimilar frj^ra those of 
the older praetorian prefect in that they were not at all ijnilitary, but 
altogether civil. 

The praetorian guards were finally abolished under Constantine. For 
them the play was over. x. 
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235. The four prefectures Constantine divided into thirteen 
‘dioceses’ over which were placed vicars or vice-prsefects ; and 
these dioceses were in their turn divided into one hundred and 
sixteen provinces governed, a few by jiro-consuls, a gomewhat 
larger number by ‘correctors,’ many by ‘coiisulars,’ but most by 
‘presidents.’ 

• ^“All the civil magistrates,” says Gibbon, “were drawn from the pro- 
fession of tlie law.” Every candidate for place had fimt to receive^ five 
years’ training in the law. After that he wns ready for the oUicial climb : 
eiiii)loymerit in successive ranks of the service might bring him at last to 
the government of a diocese or even a prefecture. 

230. Such was the civil hierarchy. Military command was 
♦rested in four Masters-General superintending thirty-five subor- 
dinate commanders in the provinces. 

Thh^e subordinate commanders bore various titles ; they were all wlth- 
distinction dukes (duw, leaders) ; but some of them had attained 
to the superior dignity of counts {comites). 

237. The Household Offices. — Constantine enijihasized the 
break with tlie old order of things by permanently establishing 
his capital at Byzantium, which tiiereiipon received the name of 
Constantinople, ,a name whose Greek form still further points the 
significance of tlu ' shifting of the centre of the Empire. Eome 
herself had, to say, become a province, and the administration 
vviis in the Greek East. The court at Constantiiiojde, moreover, 
took oil the oriental inagiiificeiice, treated itself with all the seri- 
ousness ill points of ceremony, ivitli all the pomp and considera- 
tion that marked the daily life of an Eastern desi)otisiii. The 
household affices, created in germ in the early days of the Empire 
(sec. 228), had now expanded into a great hierarchy, centering in 
seven notable offices of state, and counting its scores and hundreds 
of officials of the minor sort. There was (1) the Gi^eat Cham- 
herlain; (2) the Master of Offices, whom later days would probably 
Lave called justiciar, a magistrate set over all the immediate ser- 
vants of t!ie crown; (3) an imperial chancellor under the name, 
now entirely stripped of its old republican significance, of 
tor; (4) a Treasurer- General, superintendent of some twenty- 
nine receivers oi revenue in the provinces, overseer also of 
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foreign trade and certain manufactures; (5) a treasurer called 
Cou7it of the Fi*ivy Revenue of the monarch; (6 and 7) two Counte 
of the Domestics, new praetorian prsefects, commanding, the one 
the cavalry, the other the infantry, of the domestic trcmps, of- 
ficers who in later times would probably have been known as 
constable and master of the horse. 

238. We have thus almost complete in the system of government 'per- 
^cted by Constantine that machinery of household officers, military counts, 
and provincial lieutenants which was to serve as a model throughout the 
Middle Ages wherever empire should arise and need organization. The 
‘ companions ' (comites) of the Teutonic leaders held a much more honor- 
able position than did the domestic servants of the Roman Emperor, and 
their dignity they transmitted to the household officers of the Teutonic 
kingdoms ; but the organizafwlon effected by Constantine anticipated that 
system of government which has givi^u us our provincial governors and our 
administrative cabinets. • ^ 

• 

239. The Eastern and Western Empires; Greek and Teuton: 

The conquests within the Empire effected by the Teutonic peoples 
in the fifth century and the centuries immediately following cut 
away the West from the dominions of the Empdror at Constan- 
tinople. The division between the East and West, which Dio- 
cletian had recognized in his administrative arrangements, at 
length became a permanent division, not mqrely an administra- 
tive, but a radical political separation, and the world for a while 
saw two empires instead of one : a Byzantine or (jreek empire 
with its capital at Constantinople, and a Western empire with 
its capital at Rome or Ravenna. When Italy fell again nomi- 
nally to the Eastern Empire, in 476, she did not carry the rest 
of Western Europe with her. The West had fallen^part under 
the hands of the Germans, and was not to know even nominal 
unity again until the Hdly Roman Empire should arise under 
Charles the Great (sec. 482). Meantime, however, the Eastern 
Empire retained in large part its integrity and vi^or, as well as 
its administrative organization also. It was not* to be totally 
overthrown until 1453". , 

u 

240. Religious Separation and Antagonism. — The political sepa- 
ration thus brought about between the Eastern Empire and the peoples of 
the West was emphasized and embittered by religion^ differences. Chris* 
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tianity had been adopted by Constantine, and bad practically continued 
to be the religion of the Eastern Empire without interruption ; but the 
Christian doctrine of the East was not the same as the Christian doctrine 
of the West ; the ecclesiastical party centering in the episcopate at Rome 
violently antagonized the doctrines received at Constantinople. The world 
therefore saw two churches arifje, with two magnates, the Pope at Rome 
and the Patriarch at Constantinople, the one virtually supreme because in 
the West, where he was overshadowed by no imperial throne, the other 
dominated by a throne and therefore partially subordinate. This religious 
‘difference, accompanying as it did differences of language and tradition 
also, the more effectually prevented political unity and even political 
intercourse between the East and the West, and thus assisted in setting 
western Europe apart to a political development of her own. 

General Summary op Anient Politics. 

t 

241. The City the Centre of Ancient Politics. — We are noyf in 
a position to understand how the full-grown Greek and Roman 
govprivments, which are so perfectly intelligible to our modern 
understandings, were developed from those ancient family states 
in which we saw government begin, and of which both Greek 
and Roman institutions bore such clear traces, but which it is so 
difficult for us now to iijiagine as . realities. It is plain, in the 
iirst place, how ^hat municipal spirit was generated which was 
.so indestructible a force in ancient politics. The ancient city 
was not merely a centre of population and industry, like the 
cities of the present day. If merchants an(i manufacturers filled 
i*^.^ markets, that was merely an incident of the living of many 
]>eople in close proximity; and the existence of the city was 
quite independent of the facilities it offered for the establish- 
• ment of a nmrt. Life about a common local centre in compact 
social organization was a necessity to a patriarchal confederacy 
of families, phratries, and tribes. And until Roman empire had 
trodden out local independence, compacted provinces, and so 
fused the materials and marked the boundaries for nationalities ; 
until those nationalities had been purged by the feudal system, 
kneaded into coherent masses by the great^ absolute monarchies 
of the Middle and Modern Ages, vivified by Renaissance airf 
Reformation, and finally taught the national methods of the mod- 
ern popular representative state, the city, the municipality, ~ 
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the compact, cooperative, free population of a small locality, — 
continued to breathe the only political life of which the world 
eould boast. Politics, — the affairs of the WAts (polis), the city, 
— divorced from municipal government was a word of death 
until nations learned that combination of individual participation 
in local affairs and representative participation in natioinal affairs 
which we now call self-government. The free cities of the 
Middle Ages are the links through which have been transmitted 
to us the liberties of Greece and Rome. 

242. The Approaches to Modern Politics : Creation of the Patri- 

archal Presidency. — Romeos city government, as we have seen, 
fell under tlie too tremendous weight of empire : the Greek cities 
went down under the destructive stress of uniutermitted wav 
among themselves and irresistible onset from Macedonia and 
Roine; but before they yielded to imperialism, they had come 
at many points very near to modern political practise. And 
the stages by which the approach was made are comparatively 
plain. It is probable, to begin with, that the governments de- 
picted in Homer were not the first but the second form of the 
primitive city constitution. The king had doubtV^ss first of all 
been absolute patriarcJial chi/^f of tlie confederated tribes, and 
the king’s council to be seen in Homer may be t^ken to represent 
the success of an aristocratic revolution whos/* object it had been 
to put the heads of the ancient families upon a footing of equality 
with the king. He had thus become merely their patriarchal 
president. *' 

243. Citizenship begins to be Dissociated from Kinship. — But 
this aristocracy contained the seeds of certain revolution. As 
dissociated chieftains the Elders had maintained ai^ least a dis- * 
tinct family authority, and so preserved the integrity of each 
separate family organization ; but as associated councillors they 
in a measure merged their individuality, at least their solidarity; 
the law of primogeniture began to be weakened, and a drift was 
started towards that personal individuality, as contradistinguished 
from corporate, famil/' individuality, which distinguishes modern 
frdm very ancient politics. Men began to have immediate con- 
nection with the state, no longer touching it only tlirough their 
family chief. Citizenship began to dissociate itself from kinship. 
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244. Influence of a Non-citizen Class. — And by the time indi- 
vidual citizenship had thus emerged, a population alien to the 
ancient kin and unknown to the politics of the ancient city was 
at the §ates of the constitution demanding admittance, A non- 
citizen class, alien or native in origin, pielfs, clients, metics, or 
penoecij assisted to riches ty enterprise in trade or by industry 
in the mechanic arts, or else sprung into importance as the main- 
stay of standing armies, demanded and gained a voice in the 
affairs of states which they had wearied of serving and had deter- 
mined to rule. 

245. Discussion determines Institutions. — And they brought 
with them tlie most powerful instrument of change that politics 
has ever known. The moment any one was admitted to political 
privileges because he demanded it,'^d not because entitled to it 
by blood, it was evident that the immeinori-al rule of citizenship 
had beejii finally overset and that thereafter discussion, a weigh- 
iifg.qf reasons and expediencies, was to be the only means of 
determining the forms of constitutions. Discussion is the great- 
est of all reformers. It rationalizes everything it touches. It 
robs principles Vf all false sanctity and throws tliem back upon 
their reasonableness. Jf they ha^re no reasonableness, it ruth- 
lessly crushes them out of existence and sets up its own conclu- 
sions in their stei^d. It was this great reformer that the plebs 
had brought in with them. It was to be thereafter matter for 
discussion who should be admitted to the-iranchise. 

246. Politics separated from Aeligion. — The results, though 
oftentimes slow in coming, were momentous. Laws and insti- 
tutions took on changed modes of life in this new atmosphere of 
discussion.# The outcome was, in brief, that Politics took pre- 
cedence of Ileligion. Law had been the child of Religion : it now 
bcjcame its colleague. It based its commands, not on imme- 
morial customs, but on the common will. The principles of gov- 
ernment received the same life. Votes superseded auguries and 
the consultation of oracles. Religion could not be argued; poli- 
tics must be. Their provinces must, therefore, be distinguished, 
(lovernmenf must be the ward of discussion: religion might stay 
with the unchanging gods. 

247. Growth ot Legislation. — Nor was this the only conse- 
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qaenoe to law. Once open to being made by resolution of assem 
blies, it rapidly grew both in mass and in complexity. It became 
a multiform thing fitted to cover all the social needs of a grow- 
ing and various society; and a flexible thing apt to be adjusted to 
changing^circumstances. Evidently the legislation of modern 
times was not now far off or difficult'of approach; should circum- 
stances favor. 

248. Empire. — Finally; the conquests of the Greeks wider 
Alexander suggested, and Borne in her conquering might sup- 
plied, what had not been dreamed of in early Aryan politics, 
namely, wide empire, vast and yet centralized systems of admin- 
istration. The first framework was put together for the organi- 
zation of widespread peoples under a single government. Ancient 
politics were shading rapiiiy off ^nto modern. 
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249. Currency of Roman Law. — Roman law has entered into 
nearly all modern systems of jurisprudence as the major element 
in their structure not only,"' oat ajso as a chief source of their 
principles and practice, having achieved perpetual dominancy 
over all legal conception and perpetual presidency over ajl legal 
development by reason alike of its singular perfection and its 
world-wide currency. It was Roman empire which gave to 
Roman law both its quality and its universality. The character 
of Roman law and the course and organization ol Roman con- 
quests are, therefore, topics which must run together. 

250. Character of Early Roman Law. — Until Rome had gone 
quite far in her career of conquest Roman low was, no doubt, 
little more noteworthy than Greek law or early Germanic custom. 
In the early history of trje city her law was only a body of cere- 
monial and semi-religious rule^ governing the relations of the 
privileged patrician gentes to each other and to the public mag- 
istrates. Solemn arbitration under complex symbolical forms 
was almost the whole of legal practice, outside private adjudica- 
tions of law by family authorities. If any provision existed for 
securing the rights of a non-patrician, he could know what it 
was only by putting his case to the test of a trial ; and he knew 
that even when that case had been brought to a successful issue 
no precedent had been established; it was still a sebret with the 
privileged classes what the general rules of the law were. The 
proper procedure for the settlement of disputes was a ^tate secret, 
from the knowledge of which the commonalty was entirely shut 
out. The College of Pontiffs directed these ^natters as they 
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pleased, as the sole authoritative interpreters of the lawj and the 
pontiffs were patricians. 

251. Borne’s Lay Beligion. — There was no distinction made 
in Romd between religion and politics. Not that there existed a 

union of church and state,” to use our modern phrase; there 
was no difference between Ihe two. The state was bound to 
observe the obligations of religion, and to maintain priestly 
offices whose occupants should mediate between the gods and the 
city. A College of Pontifices interpreted the sacred law, arranjjfed 
tlie ceremonial calendar, gave out the formulas for suits, and pre- 
served or adapted every ancient practice; the Qttindecmvm kejjt 
the Sibylline books; the Augurs took the will of the gods from 
the signs of the heavens, the flight of birds, and the entrails of 
sacrificial beasts. But there w,>s ncrtacerdotal class. The men 
put into these sacred offices were laymen and politicians, like liny 
other officers of state. The Pontifices were a college of lawyers ; 
tht/^r. power was political, not ecclesiastical. The Roman had 
little sentiment in matters of religion. He deemed himself 
bound to a definite service of the gods; but that service could be 
discharged by aMefinite ceremonial and an exact observance of 
times and forms, in scrupulously respecting which he fulfilled his 
whole duty and was quit of further obligation. It was not un- 
vsuitable, therefore, J;hat his lawyers should also be his priests. 
His worship smacked of the performance of contract, and had no 
savor of love or devotion about it. * 

252. And yet, though the pries Ay offices were in fact political, 
t was easy to make them seem more sacred than the rest, and 
the patricians were able to maintain their monopoly in the 

» priestly colleges longer than anywhere else in the official make-up 
of the state. It was an enormous advantage, of course, to keep 
these offices within their class. The pontiffs alone interpreted 
the law and doled out its remedies ; the sure dictation of prophecy 
rested with thh priests; the augurs could postpone public assem- 
blies, declare legislative bills out of order, hinder or permit 
action at will, in the interest, when- they clfbse, of a party. 

253. Plebdian Discontent with the Law: the XII. Tables. — ihi 
the breaking up of this selfish and narrow system, as in the 
modification of al],^litical practice, the imperative discontent 
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of the plebeians was the chief force. They early demanded to 
know the law as well as to be admitted to the exercise of the 
magisterial power. The first step upon which they insisted was 
the codification and publication of existing law. Acc(frdingly, 
in 451 and 450 b.c., the now celebrated XII. Tables were prepared 
and made public by two successive' special commissions of ten, 
the Decemvirs, The first decemvirate commission consisted 
altogether of patricians, and is said to have prepared tho'Srst 
tell ‘tables^ of the law. The second included three plebeians 
and added two more tables to the code. Probably this was the 
first time that the legal practices of the city had been reduced to 
anything like systematic statement; and in being stated they 
must have been to a certain extent modified. Written exposition 
was a thing almost entirely ‘foreign to the habit of that primitive 
age'; both because of the limitations imposed by mental habit, 
therefore, and of the difficulties created by the unwilling mate- 
rials with which they had to write, the sentences of the law 
engraved upon the copper tablets set up in the Forum must have 
been brief and compact. By being thus condensed the law must, 
moreover, have lost some of its original flexibility and have 
become the more rigid for being made ^the more certain. (See 
secs. 126, 183, 184.) 

254. Growth of the Law by Pontifical L^iterpretation. — The 

codification of the law by no means took its interpretation out of 
the hands of the povMJlces, The Tables did, indeed, give cer- 
tainty to the general provisions of the law, but they did not 
impart certainty to its application to individual cases. “The 
structure of the provisions of the Tables was not such as to enable 
the plain citizen to apply them to concrete cases, 4Dr know how 
to claim the benefit of them, without some sort of professional 
advice ” (Muirhead). It' was necessary in each case, as before, 
to resort to some one who was familiar with the established inter- 
pretation ; and to whom else could resort be had but \;o the pontiffs, 
the official lawyers of the state ? They alone bould interpret 
with authority as wdl as with knowledge. The forms of legal 
aietions had not been made public in the Tables; and it was, after 
all, upon the knowledge of them that the patrician monopoly of 
justice chiefly rested. Not yet for two centqjies and a half were 
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these sacred formulas to be fully published, and not until they 
became common property could the science of interpretation pass 
from the priests to the common lawyers who were without office. 

255. ^he XII. Tables became the corner-stone of the whole 
structure of Roman jurisprudence. Henceforth all legal inter- 
])retation was to begin with and be built upon them. But their 
exi^^tence did not alter the principle of growth implanted from 
thp fiJst in the law of Rome. It was to grow, in the future as in 
the past, by interpretation in all that concerned the rights of incfi- 
viduals, by adjustment rather than by legislation, not by the for- 
mulation of new principles so much as by the new application of 
old ones. And the official source of this interpretation, so far as 
the meaning of the Tables themselves was concerned, was now, 
as before, to be the college of po-ntifls^ The pontifices had from 
tlie first been always the assessors, or professional associates,* of 
those wh® administered justice. Questions of Quiritarian right 
w 'ht by their remits to the centumviral courts; all other ques- 
ti(ms to single lay jwdtces or referees, with explicit direction how 
tliey should act, and upon what interpretation of the law. The 
ibrmulation of tSe Tables did not interrupt this pontifical func- 
tion of authoritative reference and instruction. The College 
‘‘appointed one qf its members every year to give ‘opinions ^ on 
questions of private law,” and their interpretation continued to 
bind every coprt and every judex, 

256. They sought in their interpretatiosis to bring everything 
aider the letter of the law. Their ‘opinions’ (responsa) were, 
nevertheless, a means of development, inasmuch as they sought 
in their setting forth of the applications of the law to arrive at 

► a sort of “ cammon-law equity ” which should meet the case in 
hand and yet not violate the strict spirit of the law. They did 
n()t hesitate to stretch the letter of a provision to cover cases not 
explicitly contemplated in the strict text or tradition, and so 
slowly brought into practice what has very happily been called 
“an abstract equity immersed in matter.” Until the Prmtors 
came the official responses of the pontiffs wire the law’s only in- 
ternal means*of growth or amelioration; and the Praetors did net 
come for nearly a hundred years after the making of the Tables. 

257. The PrsBto^ — The office of Praetor was created in the 
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year 366 b.c., to take the judicial functions of the consuls (soe 
sec. 192); because the consular office had been thrown open to 
the plebeians, and the patrician Senate dreaded to see ai^y but an 
officer cl^osen out of the privileged class entrusted with the 
authoritative application of the law. The consuls had inherited 
the general and indefinite judicial powers of the kings; the Prae- 
tor received the judicial powers of the consuls. What had* in 
tljgir hands been one great function among many became in tke 
hands of the Praetor the special power of a single office. Like 
every other officer, the Praetor possessed the imperiuth of the 
magistrate; with the mpcnwm went always a sovereign discre- 
tion in administration. The law was henceforth to find a new 
soil in which to grow in tl^e^ discretion of the Praetor. To him 
all citizens might resort for the i^ttlement of conflicting claims. 
He did not himself settle the matter between them, but he laid 
the legal basis for its settlement. Having heard their ^temi^nt 
of their case, he sent it for decision, according to old custom, to 
some private citizen whom he nominated judex, or arbitrator, for 
the occasion, accompanying his reference of the c^e with instruc- 
tions to the arbitrator in which hfi not only set forth the ques- 
tion at issue, but also formulated the lafw to which the decision 
must conform. Very many cases were referred thus each to 
a single judex; in many instances, again, they were sent to a 
number of judices who ^constituted a sort of board or jury to look 
into the merits of th?' cdhtroYersy . Always, however. Praetor 
and judices stood towards each other in much the same relation 
that the judge and jury of our own system hold towards one 
another: except that the Praetor and did not sit together 

and hear cases at the same time. They acted separately and at * 
different times. But the Praetor interpreted the law, and the 
judices passed upon the facts. 

258. The Law and the Praetor’s Application of it. — The law 
which the Praetor had to expound and apply in the formulce or 
briefs which he sent down to the judices, as at once their warrant 
and their instructions, was not a law constantly advanced and 
a(^justed by legislation. It was, for the most part, only the XII. 
Tables, a small body of Senatus-consuUa, or senatorial decrees, 
and a few legal principles introduced by populSb.* agitation during 
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the long struggle of the plebeians for political privilege. Of 
formal law-making such as we are nowadays accustomed to look 
for there was almost none to help him. He himself, therefore, 
became'to all intents and purposes a legislator. The growth of 
the city, and the constant changes of circumstance and occasion 
for the use of his law functions which must have attended its 
growth, of course gave rise to cases without number which the 
simple, laconic laws of the early time could not possibly hav^ 
contemplated. To these, however, the Praetor had to apply, vath 
what ingenuity or originality he possessed, such general rules 
and conceptions as he could discover in the ancient codes or 
devise for modern practice ; and of course so great a development 
of interpretation insensibly gave birth to new principles. The 
Praetor, consciously or unconscioustyf became a source of law. 

259. Prffitor vs. Pontiff. — Here was an officer sure to proVe a 
very forviidable rival to the college of pontiffs in giving shape 
to*tu§ law. The pontiffs were no less than before the official 
interpreters of code and ceremonial. Their responses were still 
the only authoritative ‘opinions’: they ’were not to lose their 
legal place in tRe singular system of the complex state until the 
Republic itself came to ^n end. liit the Praetor’s discretion in 
shaping remedies to meet wrongs, in the adoption of a new pro- 
cedure, smacking of new principles, to meet new cases, none the 
less made strides towards usurping their place of guidance. 
Plebeians were admitted to the praet^riai office in 337 b.c., not 
. liirty years after its creation, amf a full generation before a ple- 
beian found his way into the pontifical college; and the change 
was not likely to slacken the Praetor’s energy in drawing to him- 

• self a masterful control in the administration of the law. The 
Praetor’s ‘equity,’ moreover, had a natural advantage over the 
interpretation of a strict law to which the pontiffs were shut in. 
He could find new principles and they could not. The future 
was for him. * 

260. The Prater’s Edict. — At the beginning of his year of 
office the Praetor published an Edict in which he formally accepted 
the principles acted on by his predecessors, and announced sutli 
new rules of adjudication as he intended to adopt during his year 
of authority. Tl^C)^e new rules were always, in form at least. 
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rules of procedure. The Pnetor announced, for example, that l,o 
would, hereafter, regard property held by certain methods, 
hitherto considered irregiilar or invalid, as if it were held accord- 
ing to djie and iimneuiorial form, and would consider the title 
acquired valid for all practical pur|X)ses. He did not assume to 
make such titles valid: that would be to change the law. But 
he could promise in adjudicating cases to treat them eu if tfiei/ 

. fcgre valid, and so practically cure their defects. In a word, Ijo 
could not create riglits ; but he could create and withhold remedies. 
It was thus that through successive edicts the law attained an 
immense growth. And such growth was, of course, of the most 
normal and natural character. By such slow, conservative, prac- 
tical, day to day adjustmejjts of practice the law was made easily 
to fit the varying and diversified«ieeds of a growing and progres- 
sive people. 

261. A PrsBtor Peregrinus. — A little more than one> hundred 
years went by, and then it was necessary to appoint an additional 
Praetor, a Fraetor pere^rinus (“ Prcetor qui jus dicit inter peregrinos ” 
was his full descriptive title), a Praetor for the foreigners or 
aliens who more and more multiplied in the city, to the quicken- 
ing of its trade and to the extension of its life and power. It was 
presently necessary to distinguish the Praetor of the older, undi- 
vided office as the Praetor urbamts, the City Praetor, the Praetor 
for citizens. The fiinctions of the Fraetor peregidnu^ were similar 
to those of the City I^aetiir, Imt much less limited by the pre- 
scriptions of old law. He administered justice between resident 
foreigners in Kome itself, between Koman citizens and foreigners, 
and between citizens of different cities within the Roman domin- 
ion. Roman law, — the jus civile, the law administered and de- * 
veloped by the Praetor prhanus, — was only for Romans. Its 
origins and fundamental conceptions marked it as based upon 
tribal customs and upon religious sanctions which could only 
apply to those who shared the Roman tradition and worship. It 
could not apply even as between a Roman and an alien. The 
Latin and Italian tov^Sis which Rome brought under her dominion 
wire, therefore, suffered to retain their own law*and judicial 
practices for their own residents, so far at least as their retention 
offered no conti^iction to Rome’s policy ornouthority; but the 
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law of one town was of course inapplicable to the citizens of any 
other, and therefore could not be used in cases between citizens 
of diffejent towns. In all such cases, when Eoman law could 
not be appealed to, the Praetor peregrinua was called _ upon to 
declare what principles should be observed. 

2G2. The Jus Oentium. — The first incum])ents of this delicate 
and difficult office, of Praetor peregrinua^ were doubtless arbitrary 
eviough in their judgments, deciding according to any rou^h 
general criteria of right or wrong, or any partial analogies co 
similar cases under Roman law that ha[ ^ »ened to suggest them- 
selves. But they seem, nevertheless, to have had a sincere pur- 
pose to be just, and at length the Roman habit of being systematic 
enabled them to Ijit upon certain ujeful, and as it turned out, 
momentous, general princi})les. # Tfley of course had every oppor- 
tunity for a close observation and wide comparison of the Ifegal 
and principles obtaining among the subject nations 
junong whom their duties lay, and they presently discerned cer- 
tain substantial correspondences of conception among these on 
many points fr^uently to be decided. With their practical turn 
for system, they availed themselves of these common conceptions 
of justice as the basis of, their adjudications. They sought more 
and more to find, in each case some common standing-ground for 
the litigants in some legal doctrine acknowledged among the 
])eople of both. As these general principles^of universal accept- 
ance multiplied, and began to take..aysteKiatic form under the 
umulative practice of successive rrsetors, the resultant body of 
law came to be known among the Romans as thejua gentium, the law 
of the nations, — the law, that is, common to the nations among 
whose members Roman magistrates had to administer justice. 

263. The Jus Oentium not International Law. — This body of 
law had, of course, nothing in common with what we now call 
the Law of Nations, that is. International Law. International 
law relates to the dealings of nation with nation, and is in largest 
part public law — the law of state, of political, action (secs. 1457, 
1458). The jua gentium, on the other hafid, was only a body of 
private and commercial law, chiefly the latter. It had nothing 
to do with state action, but concerned itself exclusively with the 
relations of individuals to each other among the races subject to 
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Borne. Rome decided political policy, her Foreign Pr»tor de- 

cided only private rights. 

264, Influeiico of the Jus Gentitun upon the Jus Civile. — But 

the jus gentium attained an influence of great importance, 
even ove^ the development of Eoman law itself. Its principles, 
partaking of no local features or special ideas produced only by 
the peculiar history or circumstances of a single people, but made 
up of apparcutly universal judgments as to right and wrong*, jus- 
‘fffte and injustice, seemed to be entitled to be considered state- 
ments of absolute, abstract equity. As they became perfected by 
application and studious adaptations to the needs of a various 
administration of justice, it became more and more evident that 
the Jus civile, the exclusive law under which the Roman lived, 
was arbitrary and illiberaPby cqpiparison. The Praetor peregri- 
nu 9 b^gan to set lessons for the Praetor urbanus. The jus civile 
began to borrow from the jus gentium; and as time advanced, 
it move and more approximated to it, until at last it became com- 
pletely liberalized by its example. 

265. Completion of the Praetor’s Power. — The jus gentium was 
not foreign law : it became Roman law by adopfton at the hands 
of the Prjetor. It was thqjb part of the private law of Rome 
which was essentially in accordance with the private law of 
other nations.” It became positive law so ^foon as it found ap- 
j)lication in the courts of the city magistrates, binding Romans 
themselves no less thi? djfl the jus civile, which was based upon 
custom and statute. It was simply the jus cequum as contradis- 
tinguished from the jus strictum. It found its recognition and 
its way into use through the Praetor’s ‘formulas,’ the authoritative 
instructions with which the Praetor assigned cases for decision to < 
a judex; and it found at last as free an entrance through the 
‘formulas ’ of the Praetor* wrftanMS as through those of the Praetor 
peregrinus, 

26G. The Praetor peregrinus was probably the *first to adopt 
and develop the formulary procedure ; for in his court the forms 
of action recognized ki the Tables applied only when both of the 
litigants possessed full jus commercii, a standing to Vhich Rome 
was slow to admit her closest allies. But the real introduction 
of the procedure into the body of Roman Ijy proper of course 
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took place at the hands of the Praetor urhanus, in those cases 
arising between Roman citizens themselves to which the jus 
could not be made to apply. ‘Formulas ' were admissible 
only where a was appointed and instructed den^vo; they 
could not be used in cases \yhich went to the centumviral court 
or in cases which the magistrate himself decided without refer- 
enpe, by some summary process. 

, 2(57. So free a procedure tended not only to supplemmji 
but also to supplant the too inflexible and unamendable actions 
of the old law, and really infringed upon the jus strictum in 
the most direct manner. A sharp and final issue was joined, 
consequently, between the jtis prcpiorium of the Praetor urbanus 
and the interpretation of the college of pontiffs, which in the end 
only legislation could decide. ^In the year 150 n.o., legislation 
decided it. By the Lex ^butia it was in that year enacted *that 
the foriitulary procedure might be employed by Roman citizens in 
ail cases set up in the court of the Praetor urbanus, even in those 
for which the old law had provided; and that notwithstanding 
the fact that b^ that time plebeians had long since made their 
way into the office of Pontifex Maximus and had offered public 
instruction to all comers in the mj^steries of the old procedure, 
and that the old*formulas of they ms stnctum had been published 
and a commentary^written upon them, which had made them no 
less the property of laymen than of priests. ^The Praetor’s direct 
and simple forms suited a grojjjiinr^* ^5d hurrying life; the 
■ >thers were outgrown and discredited. The early years of the 
Empire saw the use of the old forms actually forbidden by 
statute. 

268. Adihinistration of Justice in the Provinces. — The author- 
ity of the Foreign Praetor did not ex^pnd beyond Italy, beyond 
the city’s immediate dependencies. In the ‘Provinces ’ proper 
the governors exercised the functions of Praetor peregrinus. The 
towns of the ^provinces, like the towns of Italy, were for long 
left with their own municipal organization and their own systems 
of judicathre. But between the citizens o^ different districts of 
a province there were cases constantly arising which had* to 
be brought before the governor as judge. Whether as pro- 
consul therefore, ar as pro-praetor, or under whatever title, the 
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governor was invested with praetorial functions, as well as with 
military command and civil supremacy. It was with principles 
of judicial administration that the governor’s edict, issued on en- 
tering upon office, was largely concerned. Here was another and 
still larger field for the growth of the jus gentium^ — an almost 
unlimited source of suggestion to Eoman lawyers. 

269. The Law of Nature. — As Rome’s conquest grew and her 
law expanded she did not fail to breed great philosophical lawyerp 
wlib saw the full significance and importance of the jus gentium 
and consciously borrowed from it liberal ways of interpretation. 
And they were assisted at just the right moment by the philoso- 
phy of the Greek Stoics. The philosophy of the Stoics was in 
the ascendency in Greece when Rome first placed her own mind 
under the influence of her subfile subjects in Attica and the Pelo- 
ponnesus ; and that philosophy was of just the sort to commend 
itself to the Roman. Its doctrines of virtue and couuage and 
devotion seemed made for his practical acceptance : its exaltation 
of reason was perfectly congenial to his native habit. But its 
contribution to the thought of the Roman lawyer was its most 
noteworthy product in Rome. 

270. The Stoics, like most of the previous schools of philoso- 

phers in Greece, sought to reduce the operation^ of nature both 
in human thought and in the physical univense to some simple 
formula, some one principle of force or action, whic^i they could 
recognize as the Law They sought to square human 

thought with such abstract standards of reason as might seem to 
represent the methods or inspirations of Universal Reason, the 
Reason inherent, indwelling in Nature. In the mind of the 
Roman lawyer this conception of a Law of Nature connected itself 
with the general principles of the jus gentium^ and served greatly 
to illuminate them. Probably, it seemed, these conceptions of 
justice which the Foreign Praetors had found common to the 
thought of all the peoples with whom they had come into con- 
tact were manifestations of a natural, universal law of reason, a 
Law of Nature, superior to all systems contrived by* men, im- 
plaiuted as a principle of life in all hearts. * 

271. The jus gentium thus received a peculiar sanction and 
took on a dignity and importance such as it Juid never had so 
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long as it was merely a body of empirical generalizations. Its 
supremacy was henceforth assured. The jus civile more and more 
yielded to its influences, and more and more rapidly the two sys- 
tems of law tended to become but one. 

272. Boman Citizenship and the Law. — This tendency was 
aided by the gradual disappearance of all the more vital distinc- 
tions between the citizen of Rome herself and citizens of her sub- 
ject cities and provinces. Step by step the citizens first of the 
Latin towns, then of the Italian cities, then of favored outlying 
districts of the Empire, were admitted first to a partial and 
finally to a complete participation in Roman citizenship. And 
of course with Roman citizenship went Roman law. In this 
way the jus civile and the jus genthim advanced to meet each 
other. Under the emperors th^B dHit of affairs was still further 
strengthened and quickened till Caracalla’s bestowal of citft:en- 
ship iqxm all the inhabitants of the Roman world was reached as 
a fogical result. 

273. The Jurists. — As Roman law grew to world-wide propor- 
tions and became more and more informed by the spirit of an ele- 
vating philosophy and the liberal principles of an abstract equity, 
it of course acquired a gfeat attraction for scholarly men and had 
more and more Jbhe benefit of studious cultivation by the best 
minds of the city. • The Roman advocate was not the trained and 
sjiecially instructed man that the modern lawyer is expected to 
be. For some time after the laj^Hgs^- to be systematically 
studied there were no law schoofs where systematic instruction 
^’,ould be obtained; there were no lawyers^ offices in which the 
novice could serve, and discover from day to day the ins and outs 
of practice.* The advocate was scarcely more than an arguer of 
the facts before the judices: he did not lay much stress upon his 
own view of the law, or often pretend to a profound acquaintance 
with its principles. But there did by degrees come into existence 
a class of learned jurists, a sort of literary lawyers, who devoted 
themselves, not so much to advocacy before the jury-courts, as 
to the private study of the law in its developments from the XI 1. 
Tables through the interpretations of the practorial edicts and <?lie 
suggestions of the jus gentium. They set themselves to search 
out and elucidate. ,the general philosophical principles lying at 
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the roots of the lavi', to explore its reasons and systematize its 
deductions. These jurisi)rudents were of course not slow to draw 
about themselves a certain clientage. Ihough entirely distinc'f 
as a class from the ‘orators, * or barristers, who assisted clients 
in the courts, they established in time a sort of 'oflSce practice,^ 
as we should call it. Cases were stated to them and their opin- 
ions asked as to the proper judgments of the law. They attracted 
pupils, too, with whom they discussed hypothetical cases of the 
gfeiitest possible scope and variety. 

274. Influence of the Jurists. — In the hands of these private 

jurists the law received an immense theoretical development. 
And this very much to its advantage. For Koman thinking, 
like Eoman practice, was always eminently conservative. The 
jurists took no unwarraiife^le liberties with the law. They 
simply married its practice to its philosophy, no one forbidding 
the banns. They most happily effected the transfusion of 
the generous blood of the jus gentium into the otherwise soiiie- 
what barren system of the jus civile. They were chief instru- 
ments in giving to Eoman law its expansiveness and universality. 
For of course their judgments were quickly heard V>f in the courts. 
They often gave written as wj?ll as oral opinions, and these were 
always hearkened to with great respect. Their published dis- 
cussions of fictitious causes came to have ingre and more direct 
influence upon the res\ilt of those which actually arose in litiga- 
tion. Advocates andifUigg-nts alike turned to them for authori- 
tative views of the law to be otfc>erved. And a legal literature of 
the greatest permanent interest and importance eventually sprang , 
into existence. The jurists collected and edited the written 
sources of the law, such as the Edicts of the Prsel^rs, and set ^ 
them in the fuller and fuller light of an advancing scientific criti- 
cism. Their commentaries became of scarcely less importance 
than the Edicts themselves, containing, as they did, the reasoned 
intent of Table and Edict. * 

275. The Jurisconsults under the Empire. — ThiS scientific cul- 
tivation of the law by>scholarly students began before the end of 
the Eepublic; was far advanced, indeed, at the tim6 the Empire 
was established. The beginnings of the scientific law literature 
of which I have spoken date as far back as IO 9 b,c. 
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The dates 100 b.c. and 260 a.d. are generally taken as marking the 
beginning and end of the important literary production on the part of the 
jurists. The most distinguished names connected with this literature are 
those o^apiuian, Ulpian, Gaius, and Julius Paul us. 

276. Tt was under the emperors, however, that the greater part 
of this peculiar literary and ‘interpretative development at the 
hands of the jurists took place. For under the imperial system 
the jurists were given an exceptional position of official connection 
with the administration of the law such as no other similar cla?S 
of lawyers has ever possessed under any polity. Certain of the 
more distinguished of them were officially granted they ms respou' 
dendi which custom had already in effect bestowed upon them, 
but which had, until the end of the Eepublic, belonged only to 
the pontiffs. It was henceforth f^ei? tight to give authoritative 
opinions which should be binding upon judices and juries. Even 
under thCtRepublic the opinions of the jurisconsults had been 
authoritative in fact; what the imperial commission did was to 
render them authoritative in law. Of course if advocates or liti- 
gants who were on opposite sides in any case could produce 
opposite or differing opinions from these formally commissioned 
jurisconsults, it devolved upon thej, judices to choose between 
tijem; but they were hardly at liberty to take neither view and 
strike out an independent judgment of their own, and when the 
jurisconsults agreed the judices were bound to decide in accord- 
ance with their opinion. Certau^.^’ii^n's — ‘text writers,^ 
Wi call them — on our own law h^ve, by virtue of perspicacity 
and learning,, acquired an influence in our courts not much 
inferior to that of the Koman jurisconsults, but no Black- 
^tone or Story has ever amongst us been commissioned by the 
state to be authoritative. 

277. Under the Empire the jurisconsults acquired more than the right 
of response . tljey became actively engaged in the administration of law, 
exercising judicial functions and applying to actual adjudication the tests 
which they had*in the republican period applied only in the form of un- 
official opinions. In the time of Augustus we ffnd 3ivo law schools in Home, 
and later timos saw many others established in important provincial cities^ 

278. Imperial Legislation. — The influence of the jurisconsults 
extended beyond the^administration to the creation of law. Leg* 
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islation under the early emperors, from Augustus to Hadrian^ 
retained something of its old form. During the reign of Augus- 
tus the popular assemblies were still given leave to pass upon the 
laws which the Emperor, as tribune, submitted to them; and 
during st great part of the imperial period the Senate was for- 
mally consulted concerning most of the matters of law and ad- 
ministration over which it had once had exclusive jurisdiction. 
But neither Senate nor people were independent. The forlner 
'^tvs at the mercy of the Emperor’s power as censor; the latter 
were at the disposal of his powers as tribune. Law, conse- 
quently, came to emanate more and more undisguisedly from the 
Emperor’s single will, — from his edicts as magistrate and from 
his instructions and decisions as head of the judicial administra- 
tion, Happily for Romairi7r.v, Jj;he emperors made trusted coun- 
sellors of the leading jurisconsults and suffered themselves to be 
guided by them in their more important law-creations j^nd judg- 
ments. Probably most edicts and imperial decisions were 
prepared, if not conceived, by competent lawyers. Imperial 
legislation, therefore, in the most critical period of its early 
development, was under the guidance of the jnostJ enlightened and 
skilful jurists of the time, and was kept to the logical lines of its 
normal and philosophical growth. The jurisconsults may be said 
to have presided over all phases of its development at the impor- 
tant period when that development was conscious and deliberate. 

279. Codification q£fr^^dict. — The last important step in the 
preparation of Roman law modern uses was its codification. 
Codification began with the Praetor’s Edict. It had become in 
time a very complex and miscellaneous document. The bulk of 
what his predecessors in office had done each Praetor adopted : 
their edicts became his own, and the body of practice which thus 
ran on from year to year' became known at length as the edictum 
perpetuum, the perpetual edict, — that part of it which the Prae- 
tor in office accepted from his predecessors as thef edictum traXa- 
ticium, the edict handed doion from Praetor to Prdjtor. Growing 
yearly by accretion, the edict had by Cicero’s time become princi- 
pally edictum tralaticium, and had come to resenrble a body of 
miscellaneous case law. It was high time to subject it to revi- 
sion, collationi consolidation, give it consistency and simplicity. 
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Hadrian (before the year 129 a.d.) instructed the great jurist 
Salvius Julianus definitively to revise the edicts of the praetor 
Mr&anws and the praetor peregrinus, adding at the same time the 
market regulations (as to the liability of the vendor fgr faults, 
etc.) contained in the edict of the curule aediles. By order of 
the emperor, the whole was then ratified by a Senatusconsultum, 
Tlvs is the so-called Edictum Hadrianum or Julianum. The 
edicf issued by the provincial governors in the admin is tration^of 
justice (edictu7n provinciale) was similarly dealt with and finally 
reduced to definite form.” (Sohm.) Praetors were henceforth 
deprived of the imperium. They were obliged to receive the 
edict as it had been codified, and to use it unchanged. 

280. Final Codification of the Law. — It still remained to re- 
duce to a single consistent body ^h^y early accumulating mass of 
imperial edicts, Henatnsconsulta, rescripts, and official opinions 
by wl‘iclf the imperial period had seen the law varied and in- 
creased. The most important efforts of this sort were those 
made by Theodosius (379-39t5 a.d.) and Justinian (629-534 a.d.). 
The Theodosia^ Code is important because it influenced the 
legislation of the first Teutonic masters within the Empire; the 
Justinian, because it was by far thxj most complete and scientific 
of the codes, and because it has been the basis of subsequent 
studies and adaptations of Roman legal practice the world over. 
The republican legislation and the praetorig,! edicts of the period 
of the Republic had received final ^;ir-iUialion and fusion at the 
li.inds of the jurists by the time the fourth century was reached; 
ail that remained for the emperors to do was to digest the writ- 
ings of the jurists and codify the later imperial constitutions. 

► The Theodos'ian Code went but a very little way in the digesting 
of the' writings of the great law writers; the Justinian Code, 
however, which was prepared under the direction of the great 
lawyer, Trebonian, was singularly successful in all branches of 
the difficult an/jl delicate task of codification. It consists, as we 
have it, of four distinct parts: 1. The Pandects^ or Digest of the 
scientific IsiNv^ literature ; 2. The Codex, or .Nummary of imperial 
legislation; 3. The Institutiones, a general review or text-boo*k 
founded upon the Digest and Code, an introductory restatement, 
in short, of the law> and 4. The Novellas, or new imperial legis- 
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lation issued after the codification to fill in the gaps and cure the 
inconsistencies discovered in the course of the work of codifying 
and manifest in its published results. 

281. IThe whole constituted that body of laws which was to be 
known to the times succeeding the twelfth century as the Corpus 
Juns Civilis, or liody of the Civil Law. All law was now civil 
law, the law of Kome ; there was no longer any necessary distinc- 
tion between jus civile and jus gentium. The Coipus Juris Civijtia 
became at once the law of the Eastern Empire, and for a time 
the law of Italy also. It did not dominate the legal develop- 
ments of the West outside of Italy, however, until the Middle 
Ages, for Justinian had his capital at Constantinople and never 
controlled any important part of what had been the western half 
of the old Empire, except rtalj, and even Italy he united only 
tempoi*arily and precariously to his eastern dominions. His 
Code entered Europe to possess it through the mediation of the 
universities and ecclesiastics of the Middle Ages (sec. 328). 

282. The Completed Soman Law: its Municipal Life. — The 

body of law thus completed by sagacious practical adaptations, 
careful philosophical analysis and development, and final codifi- 
cation has furnished Europe/ not with her political systems, but 
with very many, if not most, of her principle? of private right. 
The Corpus Juris has been for later times vi priceless mine of 
lu’ivate law (secs. ?2§;-349). The political fruits pf Roman law, 
— for it has had seen in municipal organization. 

Though Rome for the most part suffered the towns in her prov- 
inces to retain their own plans of government, she of course kept 
an eye upon the management of their affairs, and her influence 
and interest were ever present to modify all forms Und practices .> 
w^hich did not square witjh her own methods. She besides dotted 
not only Italy, but the banks of the Rhine and other strategically 
important portions of her dominions with colonies of her own 
citizens, who either built fortress towns where there had before 
been no centred settlement at all, or sat themselves down 
in some existing native village. In both cases they imported 
feoman methods of city government. Everywhere, therefore, 
native towns were neighbors to Roman municipal practice, and 
yearly took more color of Roman political habit from contact 
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with it. By the time of the Teutonic invasions western and 
southern Europe abounded in municipalities of the strict Koman 
pattern. 

283. ^Diffusion and Influence of Boman Private Law. — But it 

was private, not public, law which was the great gift oT the im- 
perial codes. With the widening of the citizen right, the pri- 
vate law of Eome had spread to every province of the Empire. 
As it spread, it had been generalized to meet the varied needs 
and circumstances of infinitely various populations, to fit<iTe 
trade and property relations of the vast Roman world, until it 
had become, as nearly as might be, of universal use and accepta- 
bility. It made wide and scientific provision for the estab- 
lishment, recognition, and enforcement of individual rights and 
contract duties. It was incomT}^raJ::ly more many-sided and ade- 
quate than anything the barbarian who for a time disturbed its 
snpreins^ipy could invent for himself : and it proved to have antici- 
p:f*-ed almost every legal need he was to feel in all but the last 
stages of his civil development. It was to be to him an exhaust- 
less mine of suggestion at least, if not a definite store of ready- 
made law. ^ 

284. Boman Legal Dominion in the Fifth Century. — The in- 
vading hosts who came from across the Rhine in the fifth century 
of our era found* ^oman law and institutions everywhere in pos- 
session of the lands they conquered. Everywhere there were 
towns of the Roman pattern, and popuJL^/tipAs more or less com- 
fdetely under the dominion of Rcdl^h legal conceptions and prac- 
tices. Their dealings with these institutions, the action and 
reaction upon one another of Roman law and Teutonic habit, 
constitute in no small part the history of government in the 
Middle Ages. 

285. Influence of Mosaic Institutions. — It would be a mistake, 
however, to ascribe to Roman legal conceptions an undivided sway over 
the development of law and institutions during the Middle Ages. The 
Teuton came* under the influence, not of Rome only, but also of Chris- 
tianity ; and through the Church there entered Jpto Europe a potent leaven 
of Judaic tjiought. The laws of Moses as well as the laws of Rome con- 
tributed suggestion and impulse to the men and institutions which wci^ to 
prepare the modem world ; and if we could but have the eyes to see the 
subtle elements of ^thought which constitute the gross substance of our 
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present habit, both as regards the sphere of private life and as regards the 
action of the state, we should easily discover how very much besides re- 
ligion we owe to the Jew. 
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TEUTONIC POLITY AND GOVERNMENT DURING THE 
MIDDLE AGES. 


28G. Contact of the Teutonic Tribes with Rome. — The Teutonic 
tribes which, in the fifth and following centuries, threw them- 
selves into the Western Roma” Empire to possess it were not all 
of them strangers to the polity whicli they overset. The Romans 
had often invaded Germany, and, although as often thrust out, 
had established a supremacy over the minds at least, if not over 
the liberties, of the Germans. Those tribes which had lived 
nearest the Rhine and the Danube, moreover, had long been in 
more or less constant contact with the masters if the Mediter- 
ranean and the western world, and had, of course, been deeply 
affected by the example of lloman civilization. Teutons had, 
besides, entered and, so to say, espoused the 'Roman world in 
great numbers, in search of individual adventure or advantage, 
long before the advent flf^ the barbarians as armed hnd emigrant 
hosts. Rome had drawn sblue of her finest legions from these 
great races which she could not subdue. Her armies were in the 
later days of the Empire full of stalwart, fair-haired Germans. 
Even her greater officers and officials were oftentimes of that 
blood. 

287. PrimitiTO Teutonic Institutions. — When Franks and Goths 
and Burgundians moved as militant races to the supplanting of 
Roman dominion, they, nevertheless, took with them into western 
Europe, torn as it was by Roman dissensions Stnd sapped by 
Roman decay, a freih, unspoiled individuality of j:heir own. 
TJiey had their own original contribution to make to the history 
of institutions. Hitherto they had lived under a system of 
government combining with singular completeness, tWgh in 
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somewhat crude forms, tribal unity and individual independence. 
Amongst them, as amongst other Aryan peoples, kinship consti- 
tuted the basis of association and the primal sanction of authority; 
and the /amily was the unit of government. Kinsmen, fellow- 
tribesmen, were grouped in villages, and each village mjviiitained 
without question its privileges of self-government, legislatibg 
upon its common affairs and administering its common property 
in village meeting. Its lands were the property, not of indi- 
viduals, but of the community; but they were allotted in separa.^^ 
parcels to the freemen of the community, upon would-be equit- 
able principles, to be cultivated for private, not for communal, 
profit. Chiefs there were who exercised magisterial powers, but 
these chiefs were elected in village meeting. They did not deter- 
mine the weightier questions of ^stom, in the administration of 
justice: that was the province or the village meeting itself; and 
such judicial authority as they did exercise was shared by 
‘assessors* chosen from the whole body of their free fellow- 
villagers. 

288. Free, Unfree, and IToble. — Not all their fellow-villagers 
were free. Thc%re were some who were excluded from political 
privilege and who held their lands only as serfs of the freemen 
of the community ; and •there werd others, lower still in rank, 
who were simple slaves. There were, again, on the other 
hand, some who were more than free, who, for one reason or 
another, had risen to a recognized nobiUty»of. station, to a pc»si- 
tion of esteem, and to an estate of ,i^tilth' above those of the rest 
'>f the community. But nobility did not carry with it exceptional 
political privilege : it only assured a consideration which put its 
possessor in the way of winning the greater preferments of office 

* in the gift ol the village meeting. The power of the noble de- 
pended upon the franchises of his community rather than npon 
any virtue in his own blood. 

289. Intercommunal Oovemment. — It was not often that a 
village stood apart in entire dissociation from all similar tribal 
or family centres; but when it did, the poi^jers of its moot (meet- 
ing) extended beyond the choice of magistrates, the management 
of the communal property, and the administration of communal 
justice. It also declared war and appointed leaders of the com- 
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miznal ^hosfc.^ Commonly, however, these greater matters of war 
and of ^foreign relations ' were determined by assemblies repre- 
senting more than one village. Communities sent out offshoots 
which remained connected with them by federal bonds,* or inde- 
pendent communities drew together into leagues; and it was the 
grand folk-moot of the confederated communities which sum- 
moned the ‘host^ and elected leaders, — which sometimes even 
chose the chiefs who were to preside over the administration’ of 
•♦ke, several villages. 

290. Military Leadership: the Comitatns. — The leaders selected 

to head the ‘host ' were generally men of tried powers who could 
inspire confidence and kindle emulation in their followers ; and 
such men, though in all cases chosen to official leadership only 
for a single campaign, never in times of peace ceased to be, 
potentially at least, the heads of military enterprise and daring 
adventure. Not uncommonly they would break the monotony of 
peace and dull inactivity by gathering about them a* band* of 
volunteers and setting forth, spite of the peace enjoyed by tlieir 
tribe, to make fighting or find plunder somewhere for their own 
sakes. About men of this stamp there gather6<d generally all 
the young blades of the tribe who thirsted for excitement or 
adventure, or who aspired to gain proficiency in arms. These 
became the military household, the comitatus,^ oi their chosen 
chieftain, his permanent, inseparable retinue, bound to him by 
the closest ties of perso^ allegiance, sitting always at his table, 
and at once defending his pfer^^on and emulating his prowess in 
battle; a band who looked to him for their sustenance, their mili- 
tary equipment, and their rewards for valor, but who rendered 
him in return a gallant service which added much to his social 
consideration and gave him rank among the most powerful of his 
fellow-tribesmen. « 

291. Contrasts between the Teutonic System and the Roman. — 

These features of tribal confederation and personal supremacy, 
though suggestive at many points of the primitive Roman state, 
were in strong contrast with the Roman polity as it existed at 
the time of the invasions. They were not only rude and primitive 
and characteristic every way of a very much less advanced stage 
of civilization, but they also contained certain principles which 
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were in radical contradiction to conceptions obviously funda- 
mental to Roman state life. 

292. ’ Roman Allegiance to the State. — Tlie central contrast 
between the two systems may be roughly summed up in the 
statement that the Teutonic was essentially 2>crsonaZ, th* Roman 
essentially impersonal. Neither the Roman soldier nor the 
Roman citizen knew anything of the personal allegiance which 
was the chief amalgam of primitive German politics. His sub- 
ordination was to the state, and that subordination was so con> 
plete that, as I have previously said, he was practically merged 
in the state, possessing no rights but tho^^e of a child of the body 
politic. His obligation to obey the magistrate in the city or his 
commander in the field lasted only so long as the magistrate’s or 
commander’s commission lasted^ ^Allegiance had no connection 
with the magistrate or the commander as a person : magistrate 
and commander claimed allegiance only as re])resentatives of the 
stn4;e, its* temporary embodiment. To them, as the state, the citi- 
zen oi' soldier owed the yielding of everytliing, even of life itself: 
for as against the state the Roman had no private rights. While 
he held office, tiierefore, and shared the imperhim, magistrate or 
commander was omnipotent; his official conduct could be called 
in question only after his term of office was at an end and he had 
ceased to be the •state’s self. Of course much decay had come 
into the heart of such principles ere the Empire was forced to 
break before 'the barbarian; but they never .ceased to be central 
to Roman political conception. 

293. Teutonic Personal Allegiance. — With the Teutons, on 
the contrary, political association manifested an irresistible ten- 
dency towards just tlie opposite principles. When they came to 
their final triumph over the Empire they came ranked and asso- 
ciated upon grounds of personal allegiance. In their old life in 
Germany, as we have seen (sec. 290), their relations to their 
commanders did not cease at the close of a war sanctioned by the 
community, though the commission of their leaders did expire 
then. Many, — and those the bravest and l^st, — remained mem- 
bers of theiv leaders’ comitatus, bound to him by no public coyi- 
mand or sanction at all, but only by his personal supremacy over 
them. They even made themselves members of his household, 
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depended upon tie bounties of his favor^ and constituted them^ 
selves a personal following of their chosen leader such as no 
Roman but a fawning client would have deigned to belong to. 
It was a polity of individualism which presented many striking 
points ofr surprise to Eoman observers. Individuals had under 
such a system a freedom of origination and a separateness of 
unofficial personal weight which to the Eoman were altogether 
singular and in large part repugnant. 

^204. Temporary Coexistence of the Two Systems. — For lon^ 
after the Teuton had established his dominion over the Eoman- 
ized populations of Europe, Teutonic and Eoman institutions 
lived side by side, each set persistent for its own people. The 
Germans did not try to eradicate either the old population or the 
old laws of the Empire. Th^y simply carried into the midst of 
the .Empire their own customs, which they kept for themselves, 
without thrusting them upon their new subjects. They appro- 
priated to their own uses large tracts of the conquered lands, and 
established upon them such bodies of free landholders as they had 
known and built their polity upon in their old seats, either cast- 
ing out those who already occupied them or reducing the occupiers 
to a servile condition; but much of the land they left untouched, 
to be occupied as before. Of course Teutonic customs, being the 
customs of the dominant race, more and more Effected the older 
Eoman rights, even if only insensibly; and Eoman principles of 
right, belonging as 4;hcjjiid to a much superior and much more 
highly developed civil izatio’tt^ f*"hich the Teuton had already long 
reverenced, must have had quite as great a modifying effect upon 
the Teutonic customs, which now, so to say, lay alongside of 
them. The Eoman polity had entered into the whole habit of 
the older provincials and still retained, despite the disorders * 
of the later days of the Empire, not a little of its old vigor and 
potency. It had strongly affected the imaginations of the Ger- 
mans when they had touched only its geographical* borders, and 
it did not fail in a certain measure to dominate them even now, 
when it was at their feet. They made no attempt to stamp it 
ouf:. They, on the contrary, tolerated, respected, imitated it. 

295. ^Personal’ Law. — What looked like tolerance on the 
part of the Teutons was in reality for the most part only a natural 
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outcome of certain fixed conceptions of the race. The hosts which 
had poured into the Boman territories were much greater and 
more various in their make-up than any the Teutonic peoples 
had gathered in their communal life in the forests of Germany. 
They represented tribes united: kindred tribes, indeed,* but still 
tribes only very loosely confederated at home, if united there 
under any common government at all. These each had their own 
l^w. Salian Frank had one law and custom, Ripuarian Frank 
another; Frank had one right and practice, Burgundian anotlTer; 
and it was a principle everywhere observed among Teutons that, 
whether joined with others in a common enterprise or not, each 
man must be judged and given his right by his own native law, 
according to the custom of his own people. Each had his ‘ per- 
sonal ’ privilege of blood and odbiiuin, must be adjudged by his 
own ‘personal^ law, the law of his own tribe or homeland. • So 
at any rate we have now come to phrase it; and we know that in 
giving leave to the people of the Roman territories to keep their 
law also, the conquerors were but extending to them a habit of 
their own, alike in thought and practice. 

296. Relative Influence of Roman and Teutonic Systems. — So 
far as any general description of .this mixture of Roman and 
Teutonic influen^jes may be ventured, it may be said that the 
Teutonic had thei'^ greatest weight on the side of political organi- 
zation, the Roman on the side of the development of private 
rights. The Teutons, of course, tried reproduce in their new 
settlements the communal life peculiar to their own native insti- 
tutions; they endeavored to organize their own pow€*r, according 
to the immemorial fashion of their own politics, on the basis of 
a freehold tenure of the land and local self-administration, — a 
free division of the spoils on the principle of individual equality 
among the freemen of the tribes. They had stamped out the 
Roman state in the invaded territory; Roman public law they had 
of course displaced, destroyed. It was Roman conceptions as to 
private relations that gradually modified their Teutonic system. 
That syst^fm rested, as regarded its political features hardly 
less than at* all other points, upon the relations of individiftil 
to individual, and as the example of the Roman practices, still 
preserved by the f;onquered populations about them, modified 
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these relations of iinlividiial to individual, great changes were 
by consequence inevitably wrought in political organization as 
well. Sueli changes wt*re, lunvever, not in the direction of a 
reproduction of Roman i)olitieal method, but in the direction of 
the creation of that singular public polity which we designate 
as medio^vaL 

297. Roman Influence upon Private law. — The Roman influ- 
ence tlius tolil most directly and most powerfiillj^ tJiroiigli 
medium of Roman private law. That law Jiad developed too 
complete and perfect a system, and was mucli too suitable to the 
new conclitio]is in the midst of whicli they found themselves, to 
fail of influence amongst the new organizers. The Teutonic 
peoples, leaders and followers alike, were preimred to admire anti 
heed Roman civil arraiigemetfB^ The leaders had in many cases 
a Aiiicy for seeming successors to the lioman Ein]>eror. They 
were prompt, when their power was once established, to draw the 
law which was to be ‘ personal ’ to their Roman subjects • into a 
crude but formal code, after the manner of Theodosius. King 
Gundobad, of the Burgundians, had such a code^put together out 
of the older Roman codices, the writings of Paulus and Gains, 
and the text-books and interpretations c»f the schools, so early as 
the year 500 a.d., five years after he had giveu his own people a 
similar statement of tlieir own law. The ne^l code was the ^^Lex 
Romana Burgiindionum,^^ the Roman Itiw of the Burgundians, as 
contradistinguishei! fi’OBPtlifijjr own Burgundian law; and its pro- 
visions were chiefly for their conquered subjects, not for them- 
selves. In the year 50G came the Lex Romana Visigothorum, the 
Roman code of the Visigoths, formulated at the command of 
Alaric II. and generally known now as the BreviaVy of Alaric, • 
the best and most influeptial of the barbarian codes of Roman 
law. It was practically the only source of Roman law known in 
the south of France till the twelfth century. Germany and Eng- 
land drew their knowledge of that law from it unfil the eleventh 
century. In 511, or thereabouts (for the date is not certainly 
ascertained), Theodoric the Great promulgated a like Compilation 
of the Roman law for his Ostrogoth ic kingdom in Italy, a com- 
pilation which we know as the Edictum TheodoricL It was no 
small evidence of Roman influence that these greater rulers 
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should seek to give their subjects written law in both kinds; and 
the fact that only priests were literate enough to undertake the 
work of codification meant that Roman principles would creep at 
unawareS even into the statements of native law; for the polity 
and learning of the Church had its roots in tlie tradition *and law 
of Rome. ‘Personal’ law, iievertheless, continued to prevail. 
J<:ven the greatest statesmen, like Charles the Great, did not make 
use of their power to cut at the roots of local custom or personal 
right. Sometimes it was the plaintiff, sometimes the defendant, 
who established his right to his own personal law in a suit; but 
in every case custom reigned where it could. 

298. Roman Towns. — Jt was in the towns that the law of 

Rome had its strongliolds. There it liad a centred and lively 
influence: and there it was long.4^iAlist:irbed by the conquerors. 
It took the Teuton a long time to learn how to live in a to^^n, 
within limiting walls and amidst crowded houses. His native 
hahR Cialled him to a freer life: the pent-up town was too rigid, 
too conventional, too narrow a sphere for his restless energies. 
He at first contented himself, therefore, with the mere formal 
submission of the towns : it was long before he entered them to 
stay and to take part in their life. JMean while not only Roman 
private law, but also Roman municipal traditions, were preparing 
tiie cities for the power and independence which they were to 
claim and en;joy during the Middle Ages. They were to ])rove 
Rome’s most vital fragments. Thev nui-sed *her law and repro- 
dcced her politics. Not Italy only, but the Rhone and Rhine 
countries as well, were dotted over with these abiding places of 
the old influences which had once dominated the world : and from 
gth(uu those influences were eventually to issue forth again to fresh 
triumphs. ^ 

299. The Fusion of the Two Systems. — Gradually there was 
brought about that fusion of German customs with Roman law 
and conception which, after a loiig intermediate fermentation, 
was to produce the conditions of modern political life. During 
the Middle Ages government gradually worked its way out from 
the individualism inherent in the habits of the Germanic racefi 
back into an absolutism not unlike that of the Roman Empire. 
The intermediate stage was Feudalism, 
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300. Effects of Hovements of Conquest upon Teutonic Institu- 
tions. — Feudalism was preceded, however, by modifications in 
the Teutonic system which were not the result of their contact 
with Komanized peoples so much as the direct effects of conquest. 

301. (1) The New Kingship. — The migratory conquests of the 
Teutons greatly emphasized for a time the principle of individu- 
alism, — the principle of personal allegiance. They advanced to 
their new seats not as separate marauding bands, but as emigrant 
nations. It was a movement of races, not of armies merely. All 
the freemen of the tribes came, bringing with them their families, 
their household goods, and their slaves, as having come to stay. 
But they could not preserve, when on such an errand, the organi- 
zation of times of settlement and peace. They had not come, in 
fact, with nothing but their 4.1^ and simple organization. They 
came with established discipline and subordination, it would 
seem, — with kingship already in some measure recognized 
amongst them, ready to be made permanent. They were foiced 
to elevate the commander of the host to a new kingship. As 
confederated tribes in their old seats they had often chosen kings, 
who typified in their oflScial dignity and sancfity the unity of 
tribal organization, who preq^ded over the national councils, and 
who by reason of their preferred position enjoyed a somewhat 
greater state tlian their noble associates in thv. tribes. But these 
early kings, like the Greek kings of the Homeric songs, were 
scarcely more than patei^rchal presidents, ‘first among peers.' 
The later kings, in Gaul, iiTfengland, and in Spain, — the kings 
of the emigration, — on the other hand, ruled as well as reigned. 
They had first of all been the leaders who commanded the invad- 
ing hosts, and who had met and routed the Koman% forces which ^ 
sought to withstand the stalwart immigrants; and so long as con- 
quests remained incompfete they continued in command to com- 
plete them. Conquest being achieved, their authority was still 
necessary to keep their people together in dominance organization. 
It was only the logical and inevitable result that was reached, 
therefore, when the^^ became possessed of sovereignrpowers of a 
sort such as German politics had never known befdre. Great as 
was the almost immediate transformation of commanders into 
kings, however, they were not yet kings such as later times were 
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to see in France, after feudalism should have worked its perfect 
work. 

302. (2) The Modified Land Tenure. — The invading peoples 
doubtless at first took possession of the conquered territory by a 
tenure not radically different from that by which they had held 
their older home fields, exce*pt as it was modified by the fact that 
the conquered lands were already occupied by a native population, 
Tyhom it was not their policy altogether to dispossess, and whose 
presence even as serfs would necessarily affect the system of* the 
new masters. Those who were suffered to retain their holdings 
only exchanged a Boman overlordship for a German; but they 
constituted a new class of citizens in the German polity, and 
inevitably touched with Ror^pn influences Teutonic customs of 
tenure. 

303. It was the circumstances of conquest, however, which 
were the chief causes of modification. The conquered territory 
was naturally disposed of, in large part at least, by the leaders 
of conquest in accordance with military and strategic require- 
ments. Such leaders, too, always get the lion^s share of property 
won by arms, as these lands had been ; and, by their gifts, their 
chief followers also are» made specially rich in the new lands. 
Thus a new bond^f personal connection is created, and conditions 
pregnant with profound social changes are established. It was 
by means of, such gifts and their influence^ that the leaders of 
conquest raised up about them projjrietors all but as powerful as 
themselves, and so both cheated themselves of full kingship, and 
robbed society of all chance of harmonious unity. Power fell 
apart into fragments, — into a vast number of petty lordships, 
and the Feutial System was born. 

304. The Feudal System. — But the, complex thing which we 
call the Feudal System was built up by no single or simple 
process. Feudalism was itself a process : tlie process by which 
armed and en^igrant tribes, settled upon conquered territories, 
were compacted into states, and prepared for a new political 
order whifih should subdue the fierce individualism of the Teuton 
to a novel discipline of subordination and obedience. When the 
system had been thoroughly wrought out society resembled an 
army spread abroad and encamped, every freeman endowed with 
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a portion of land indeed, for his own tillage, but holding it by 
^military tenure,’ upon the condition that he would serve him 
of whom he held it, his immediate overlord and commander, 
whenever his call came to the field : that he would in all things, 
with a soldier’s fealty, prove himself his faithful follower. Be- 
fore this migration and conquest and settlement in new lands 
the duty of each Teutonic freeman to come into the field when 
summoned liad been only a personal duty, which fell upon him 
when the summons came from the free council of his people : it 
had had no connection with his title to his land. But under the 
uew order of things it had become his duty as a tenant, and it was 
a duty which he owed, not to the host or to the leader with whom 
fte had voluntarily associated himself for some adventure of war, 
but to him of whom he held land. And every freeman held 
his*land thus of some one, save only the king himself. Military 
society had taken root in the soil. The land supported an army 
in which every man liad a fixed place and function, failing which 
he was cut off from liis land. A society that might have fallen 
to pieces, had not the unbridled independence of the Teuton been 
in some way cliecked and disciplined, was in this way held 
loosely together by a series of i)ersonal, dependencies based upon 
the tenure of land. A connected series of greater and lesser land- 
owners, the less dependent upon the greatei, and all at least 
nominally dependent upon the king, the centre and titular head 
of the hierarchy : suc^i was the pattern of feudal society. 

305. Genesis of the System. — It is possible to distinguish in a 
general way the several stages by which this singular order of 
political life came into existence. It was many centuries in the 
making, and forces almost without number had their effect in , 
creating it in its several parts ; but the main outlines of what 
took place may be briefly stated. At first, no doubt, the Teu- 
tonic conquerors took possession of the land they had overrun 
like the rough freemen they were: every man, ^reat or small, 
got his share of the conquered territory, and the land was cov- 
ered, as in their original homes, with a yeomanry itflow to call 
ahy man master or submit to any authority not of their own 
making. Inevitably, however, the shares of land that fell to the 
greater leaders of the invading hosts of freemen very greatly 



DURING. THE MIDDLE AGES. 


173 


exceeded those which fall to the ordinary soldier, and the king’s 
share was greatest of all. Those to whom the greater grants fell 
could not use them themselves, but they could perpetuate their 
personal power and importance by making gifts {benefices) out of 
them to their immediate followers, gifts revocable at will and 
given upon condition of continued allegiance and service. The 
new kings, moreover, bound their immediate servants and agents 
to^ them selves by a strict oath of homage, wliich rendered them 
tlieir men and vassals, and made of them as it were a permanent 
comitatus. It was natural to reward such personal agents also 
with henejices: and such a process in time bred an inevitable 
association of ideas. It came to be expected that vassals should 
receive gifts of lands from their lords. also came to be taken 
for granted that those who recCiVed such gifts should render 
homage to those of whom they accepted them. And so land dnd 
vassalage went at last together; and every man who had land 
enough gave benefices out of it in order that he might have 
bounden vassals. 

306. The service rendered by a vassal was only such service 
as a freeman might render and not be degraded. It had never 
been degrading in the eyes of the Teutonic freeman to be of the 
comitatus or persojrjal following of a great leader. It did seem to 
him degrading to pay money, to do any menial thing, to hold him- 
self liable to any undefined or indefinable service : but military 
service degraded no man, nor anything that went naturally with 
it. Moreover, with the greater grants of land it became cus- 
tomary, as the new order of things developed, to grant also a cer- 
tain wholesale right of jurisdiction and government, a long list of 
Immunities ’^nr exemptions from higher authority in all matters 
not military, which in effect rendered a great estate a small 
kingdom. Those who received the greater holdings received also 
the right to be supreme lords within them : to make their own 
militaiy levies, to coin their own money, if they chose, to lay 
taxes, and to hold their own independent courts of justice. 
Although ai first such holdings were theoretically revocable at 
the will of the grantor, it naturally became more and more difff- 
cult to withdraw them. They inevitably became hereditary, and 
great families throve upon them. 
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307. The theory of the system was naturally opposed to the 
principle of inheritance. Each Jie/ (as a feudal land gift was 
called) was held upon condition of military service, and no over- 
lord or grantor could be sure that his vassaPs sou would be as 
faithful dr as capable as his father. Though tlie lieir took the 
estate, therefore, it became the practice for him to pay a price 
for the privilege of succession. The principle of inheritance, 
when once it crept in, was necessarily the principle of primo- 
gemtiire : the fief and the responsibilities that went with it could 
not be divided. To grant any portion of it to another, merely 
for his use and service, moreover, was forbidden, except for a 
price paid. The fief must be kept a unit. Vassals, nevertheless, 
if they had land enough, made themselves masters in turn by 
granting portions of their lanikio others, upon a military tenure 
like* their own, which rendered them more powerful without tak- 
ing away from the obligations Avhicb they still owed to their own 
overlord and seigneur. The king was the nominal overlord 'of 
all; and upon some he had direct claims of authority. For to 
some he granted lands and immunities upon condition that they 
should act as his officers and representatives in ttie maintenance 
of his authority amongst the vassals about tliein. But the very 
offices became hereditary ; grants and sub-grants filled the country 
with a long series of overlords and tenants; and the king’s 
authority grew very remote indeed. A man’s first duty was to 
his immediate overlold, and the king seemed very far away. 
The variety was completed by the granting of great territories to 
the Church; and then the Church feudalized its lands. “ Monas- 
teries and bishoprics parted with their land to fighting nobles on 
the tenure of military service [to be rendered at the. call of the 
king], and received these persons as their vassals.” 

308. It was a long tinie before the small freeholders, come 
from the loins of the original conquerors, were drawn into the 
network of this hierarchy. Generation after geheration they 
kept their independence and their sej^arate ownership. But the 
process of feudalism Vvas in the end too strong for them. The 
greater feudal lords grew to be too powerful to be saftj neighbors ; 
the feudal lawyers established it as a fundamental maxim of the 
law that there should be no land without its lord or seigneur; 
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and the poorer freemen, their ranks thinned by war, their proper- 
ties too small to carry the burdens of independence, and their 
power to combine every year growing less, were fain to ^ com- 
mend' themselves to the stronger owners near at hand: to give 
up their lands, that is, into their keeping, and receive them back 
again upon condition of vassMage. For the feudal overlord owed 
protection and all that the word implied to his vassal. Without 
a^i overlord, a man's only redress could be got in the distant 
courts of the king. He had no protector at hand but himself. 
He was outside the fixed order of society, and might any day be 
compelled to yield to force. And so, by the two processes of 
benefice and commendation the Feudal System was at last com- 
pleted. 

309. Local Differences in Fcdhal Development. — There was 
not, of course, exactly the. same method of development every- 
where. In England, under the Saxons, and afterwards under 
their •cousin Danes, the new polity seems to have been held 
together more than elsewhere by that old cement of personal 
allegiance, the relations of leader and comitatxis (secs. 290, 293); 
in France, and elsewhere on the continent, it was generated more 
directly by territorial connections independent of leadership and 
following. In the one case men were apt to own land and possess 
power because of 'their personal relations with the king; in the 
other, they v^re likely to stand in special^ personal relations to 
the king because they owned land of which circumstances had 
made him titular overlord. Speaking generally, so as to include 
both France and England, it may be said that the benefice was of 
two kinds. The English benefices were most often estates granted 
by the king^ to his personal following, to his comites, or to his 
local officers and agents, or to his less independent adherents, on 
condition that they should hold themselves ever ready to render 
him full aid and service, and ever continue to adhere to him 
with special ^^elity. The French benefices were more generally 
estates originally allodial (that is, held under no one, but by an 
independent title), which had been surrendered to the king, or 
to some other lord of the new hierarchy, to be received back agailn 
as his gift, for the sake of the mutual obligations of faith and 
support thus established. Nevertheless, it is not to be understood 



176 


TEUTONIC POLITY AND GOVERNMENi* 


that benefices were exclusively of the one kind in England, and 
exclusively of the other kind in France. In France such estates 
were very often direct gifts from the king or another superior; 
and in England they were as often surrendered freeholds as 
rewarding gifts. But each country had its predominant type of 
the benefice. Its common mark everywhere . was that it was a 
landed estate : not an office or any other gift, but land held upon 
conditions of fealty to a superior. ^ 

3^10. Commendation, on the other hand, at first at any rate, 
had no necessary connection with land. Its predominant feature 
was a personal relationship which was rather that of master and 
man than that of landlord and tenant. It seems to have been 
made necessary by the creation of benefices. As great properties 
grew up about them, as they^ccame encompassed by the great 
network of connected estates woven out of the principle of the 
benefice, small landholders found it necessary to avoid collision 
with tlie growing power of their princely neighbors by throwing 
themselves into the arms of that power, by hastening to conform 
and make of their own holdings fiefs held of the lord of the 
greatest contiguous manor; and as society fell thus into regular 
gradations of personal allegi^ce based upon property, the free- 
man who was without property and the native pf the conquered 
territory who found himself suffered to have^ liberty but not to 
hold land by any such tenure as would enable him to become a 
* beneficiary,^ were fioih left without a place in the new social 
order. Owing no definite service to the powerful persons about 
them, they could claim no protection from them. They could 
be oppressed without remedy. They were driven, therefore, to 
^commend ’ themselves to some lord who could afford them security 
— such security at least as the times permitted — in return for 
fealty. This was ‘commendation.^ It had, as I have said, no 
necessary connection with the land, though the small owner as 
well as the landless person probably became his ‘lord's ‘man' 
rather by commendation than by benefice. It became a univer- 
sally recognized maxim of law that ‘every man must have his 
lokl.' Whether through benefice or through commendation, he 
must fall into a definite place in the minutely assorted and classi- 
fied society of feudalism. 
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311. Political Disintegration. — The state was thus disinte- 
grated. It no longer acted as a whole, but in semi-independent 
parts. There was no longer any central authority which acted 
directly* upon all individuals alike throughout a common terri- 
tory. The king controlled directly, as he had the power, only 
the greater lords, who were 411 feudal theory his immediate vas- 
sals ; other men, lower down in the series, could be reached from 
above only through their immediate masters. Authority filtered 
down to the lower grades of society through the higher. "It 
was a system, not of general obedience to a common law, but 
of personal obedience and subordination, founded upon land- 
ownership. 

312. Such, then, was the Feudal System. The king had no 
immediate subjects except the g>i>ater barons and the vassals on 
his own baronial estates, and the greater barons were obedient 
subjects only when he had armed power sufficient to compel them 
tu t)bej. Their vassals served the king only when they them- 
selves did, and because they did, arming themselves for the king, 
as they would arm themselves against him, only as their lords 
commanded. In brief, every baron was himself pracjtically 
sovereign of those holding under him. It was his decree that 
sent them into the field; it was his power that defended them 
against others who would have oppressed or plundered them; 
and it was in his courts that justice was administered between 
them. His strength and favor were their Shield and title. Law 
indeed grew up in the shape of custom; but the customs of one 
barony differed from those of another. Except in so far as the 
priest and the lawyer revived, in their advice to the magnates 
wlio consulted them, the principles of the Roman law, still 
alive to the studies even of that time, no uniformity of practice 
prepared a unified system of law for the realm. It was an 
arrangement of governments within governments, a loosely con- 
federated grofip of inharmonious petty kingdoms. 

313. The Feudal Conception of Sovereignty. — The most notable 
feature of feudalism is that in its system sovereignty has become 
identified with ownership. The rights exercised by tlie barctis 
were in many cases nothing less than sovereign. Not only did 
they decide property titles by the custom of their baronies and 
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private rights by laws determined in their own courts, they often 
also coined money, they constantly levied tolls upon commerce, 
and they habitually made war when they pleased upon rival neigh- 
bors. They gatJiered about them, too, as the king gathered about 
himself, an immediate following of knights, whom they endowed 
with lands as, so to say, barons of, these lesser kingdoms, the 
greater baronies. They commanded this retinue and exercised 
these sovereign powers, moreover, because of their relations as 
owners to the lands and tenantry of their domains. Sovereignty, 
in this petty parcelled kind, had become a private hereditary 
possession, an item in family assets. Whoever should be able 
to accumulate these territorial lordships into one really great 
kingship would be owner, and, as owner, sovereign of the realm 
(sec. 323). ^ 

3!^4. Peudalism and the Towns. — The towns, meantime, stood 
out with not a little success against feudalization. Many a town 
was, indeed, dominated by the threatening pile of some baronial 
castle, built over against it on the strategic vantage ground of 
hill-summit or river peninsula j and all were constrained sooner 
or later to yield at least nominal overlordship to some feudal 
superior. But in the most important and powerful burgs enough 
of the old municipal organization and * independence was pre- 
served to transmit to the times which witnessf fi the downfall of 
feudalism at least a vivid memory of the antique communal life 
in which society had found its first, and up to that time its best, 
vigor. They kept alive if it were only a tradition, yet a fecun- 
dating tradition, of that true conception of political authority 
which made of it, not a piece of private property to be bartered 
or sold, but the organized, the uttered will of a comipunity. 

315. The Guilds. — Still, within the cities there early sprang 
up a semi-feudal organization of society altogether their own. 
The importance of a town rested, not upon the ownership of 
lands, though many towns owned not a little laitd, but upon 
wealth gained by trade and industry. The internal social organi- 
zation of the towns, therefore, tended more and mqije to turn 
uppn the relations of labor. The famous guild syitem sprang 
into existence. Every handicraftsman, every trader, — like every 
landowner and every freeman in the society outside the towns, 
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^ had to find his place in a sharply differentiated social classifi- 
cation. Each occupation was controlled by its guild; and that 
guild was a close corporation, admitting to membership only 
whom ft chose. No one could enter save through the stringently 
guarded avenues of a limited and prescribed apprenticeship; and 
once in, the apprentice was bound by the rules of his order. 
City government became representative of the authority of asso- 
ciated guilds. No one was a citizen wlio was not within one of 
the privileged associations. It is a reminiscence of this old wder 
of things that the building about which the city government of 
London, as of many other antique towns, still centres is known 
as the ‘Guildhall.’ Even the militia of the towns were train- 
bands irom the several guilds. Tlie tcwn, also, had created its 
‘ estates,' its orders, as the couatvy had done. This was its feudal 
system. » 

31 6 . The City Leagues. — The greater trading towns near the 
ilaltic and along the Rhine took advantage, during the thirteenth 
century, of the opportunities for independent action afforded 
them by the piecemeal condition of authority under the feudal 
system to draw together into leagues, the better to pursue their 
own objects; and for a very lon^ time these leagues exercised 
the powers of gjreat states, making war and peace, levying cus- 
tom, concluding treaties and alliances. Their primary object 
was to cure those disorders of the times which made the roads 
unsafe and mterfered with their trade. *The greatest of these 
leagues were the Ilansa, more commonly known in English 
writings as the Hanseatic (Hama means trade-guild), and the 
Mheiiish. The former centred about the great cities of Liibeck 
and Hamburg, and at one time included ninety of the towns 
lying between the Baltic and the Elbe. The latter had Worms 
and Mainz as its leaders, and at one time or another had connec- 
tions with seventy towns, some of which stood as far away from 
the Rhine a& Bremen and Nuremberg, though the arteries of 
trade which it was meant to jirotect and keep open lay chiefly 
along the. Rhine valley. Many great princes were constrained 
to connect fthemselves witli these leagues in the heyday of their 
power. But trade alliances afforded too many occasions for 
jealous discords, and the growth of vast territorial monarchies 
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too dangerous riyalries for the cities; and their leagues were 
eventually broken up. 

317. TTnifying Influences. — Two unifying influences operated 

more or less potently during the Middle Ages to counteract the 
disintegrating tendencies of the feudal system. These were the 
Roman Catholic Church and the Ijioly Roman Empire, Both 
the Church and the Empire may be said to have been shadows of 
imperial Eome. They were, by intention at least, the temporal 
and spiritual halves of the old empire of the Caesars. * 

318. (1) The Boman Catholic Church had, historically, a real 
connection with the veritable dominion of Eome. Before the 
Empire had been shattered by the onset of Teutons and Turks, 
Christianity had become its recognized official religion. The 
Pope in Eome represented one ^f the great primacies which had 
earjy grown up within the imperial Church: and this Church of 
the West, sundered from the Church of the East by irreconcilable 
differences of doctrine, showed an instinct for conquest which 
seemed a direct heritage from the great pagan Eome of the olden 
time. She mastered the new masters, the Teutons, and every- 
where insinuated herself into the new political system which 
developed under their hand. Not only had every castle its 
chaplain, every city and country-side its priest, but the greater 
ecclesiastics themselves became feudal lords, nj&sters of baronies, 
members alike of the civil and the religious hierarchies; and 
even monasteries owned vast estates which were t)arcelled out 
upon a feudal tenure. 

319. But for all it was so interwoven with the feudal system, 
the Church retained its internal unity. The Pope^s power did 
not fall apart as did the king’s. The priest acknowledged in all 
things his allegiance to a universal kingdom, the spiritual king- 
dom of the Church of Eolne. That Church recognized no boun- 
daries, whether of baronies or of states, as limits to her own 
spiritual sovereignty. Her authority extended, she^claimed, over 
all kings of whatsoever grade, over all men of wliatsoever rank 
or estate. The silentf unarmed forces of her influence, therefore, 
si^od always on the side of an ideal unity. And they certainly 
retarded disintegration. Her lesson was brotherhood and a com- 
mon subjection; and that lesson, though often neglected, was 
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never utterly lost sight of or forgotten. She kept alive, more- 
over, in her canon law, much of the civil law of Kome; her laws 
at any rate were not diverse, but always the same; they reached 
the people and the conceptions of the time through the adminis- 
tration not only of her ecclesiastical courts, but also, indirectly, 
no doubt through the judgments of the baronial courts of the 
baron-bishops : and whatever tended to unify law tended to unify 
politics. The ecclesiastical power was always on the side of any 
good Catholic who proved himself capable of creating larger 
wholes of political authority, larger areas of civil unity. By 
precept and by example the Church was imperial. 

320. (2) The Holy Homan Empire. — Under the direct descend- 
ants of Chlodwig, the once vast dominions of the Franks fell 
asunder in several pieces; but. Charles the Great (768-814) 
reunited and even extended them. He brought together under 
his sword the territory now included in Germany, Switzerland, 
Hungary, Italy (all save the southernmost part), France, and 
Belgium. And neither any Teuton nor any successor of Teutons 
in western Europe ever gathered wide territories under his sway 
without dreaming of restoring the Eoman Empire and himself 
ascending the throne of the Caesars. From Charles the Great to 
Napoleon the spell of the Roman example has bound the imagina- 
tion of every Eurppean conqueror. Charles had this ambition 
clearly in his view, and circumstances peculiarly favored its 
realization. 'Arthe same time that ho reavJhed the height of his 
power, Rome reached the acme of her discontent with what she 
considered the heresies of the Eastern See, and the political 
disorders at Constantinople gave the Roman pontiff pretext for 
casting finally loose from all Eastern connections. The Empress 
Irene deposed her son and usurped his throne; the Italians 
declared that no woman could succeed tb the titles of the Caesars ; 
and the Pope, arrogating to himself the prerogatives of king- 
maker, crowned Charles the Great emperor of what later genera- 
tions have knoVn as the Holy Roman Empire, — ‘Holy ’ because 
created by the authority of mother Church? 

321. Hero was a real ‘Western Empire’-, the first had beoii 
only an administrative half of the once undivided dominions of 
the emperors. Charles gave to his empire real vitality while 
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he lived j he, moreover, did what he could to hasten civil unity 
by promulgating anew the Visigothic version of the Roman law 
(sec. 297); and, although his empire broke up upon his death, 
an almost uninterrupted line of emperors, of one gre§.t feudal 
house or another, carried the titles of Rome through the Middle 
Ages to modern times, now and again backing them with real 
power and always preserving for Germany a shadow at least of 
unity in a time of real disintegration. Believing themselves, 
belViides, in the early times at any rate, the lineal and legitimate 
successors of the Ca3sars, there was special reason why every 
emperor should continue to build, so far as he had the oppor- 
tunity, as Charles the Great had begun to build, on the law of 
Rome as a foundation, never designedly, as Charles the Bald 
declared, enacting anything repugnant to it. All who from time 
to«time drew to the side of the imperial power in the conflicts of 
disordered ages also naturally affected the language and princi- 
ples of the same system. The Empire was, therefore, not bnly 
sometimes a silent witness and sometimes a great power for uni- 
fication, but also always a steady influence on the side of a system 
of law more advanced and unifying than that of feudalism. 

322. Centralizing Forces:^ the Carolingians. — The rise of the 
family of Charles the Great into power illustrates the character 
of the chief, indeed the only potent, centralizing forces of the 
feudal time. Those forces lay in the ambition of great barons. 
Under the descendants of Chlodwig (the Merowingians) the ter- 
ritory of the Franks tended more and more to become permanently 
divided into two distinct parts. There were often, it is true, 
more parts than two : for it was the Frankish custom to divide 
even a royal inheritance between all the sons of a*deceased pos-^ 
sessor. But, as it fell out in the long run, the most permanent 
division was that between Neustria (the western half) and Aus- 
tralia (the eastern). In both of these kingdoms the Merowingian 
rulers soon degenerated into mere shadows of thhir imperative, 
dominant ancestors; and they were presently displaced by a 
powerful family of Australia, the family of Charles Martel. 
Charles Martel was Mayor of the Palace under tfie Austrasian 
branch of the royal family. The office of Mayor of the Palace, 
though an office in the king^s household, was, it would seem. 
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filled rather by dictation of the powerful lords of the kingdom 
than by a free royal clioice. It was filled, consequently, at any 
rate in the times of which I am now speaking, by the leader of 
the grea* territorial chiefs, by the leader, that is, of tlie king’s 
rivals in power. It had indeed become an hereditary ofilee held 
by the greatest of the baronial families. Charles Martel was a 
soldier of genius: he lianded his office on to his son and his 
grandson: and they were men abler than he. His son, Pe])in, 
wfbh the sanction of the Pope, whom he had greatly served, 
became king of the Franks, in name as well as in reality, to the 
final ousting of the old line of ‘ do-nothing ’ monarehs ; and 
Pepin’s grandson was Charles the Great. 

328. Capets : Concentration of Feudal Power. — In the 
tenth century a similar cliang. y.as wrought in France. The 
descendants' of Charles Martel (Carolingians) had in their turn 
lost vigor and become unfit for power. They were displaced, 
tlierefore, in the western half of their dominions (in Neustria) 
by a family of warriors whom they had endowed first witli the 
county of Paris, and afterwards with the duchy of France, as at 
once a reward for their services in withstanding the incursions 
of the Northmen and a stake in the threatened territory. The 
duchy of France was only a compa’l-atively small district about 
Paris; but the vigor and capacity of the Capets, its dukes, 
speedily made it one of the most important feudal properties in 
the whole of ’thv great territory to which it^^as eventually to 
give its name. They became the chiefs of the baronial party, 
and when discontent with the Carling kings culminated it was 
they who became first ‘kings of the barons,’ and finally kings of 
France. Perusing to degenerate, as the Merowingian and Caro- 
* lingian princes had degenerated, they continued to develop, 
generation after generation, a kingdom •destined one day to rank 
with the greatest of Europe ; and that by a process planned as if 
meant to illustrate how best the feudal system might be used for 
its own destruction. By every means, — by war, by marriage, by 
contract, by stratagem, by fraud, — they dreviall the greater feudal 
sovereigntieei into their own possession, until at length, thei^r 
duchy of France and the kingdom of France were indeed identical; 
until, having absorbed all scattered authorities, they had made 
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sovereignty, once possessed privately in sundered piecelS, again a 
whole, — but a whole which, by the strict logic of feudalism, was 
their private estate; until they almost literally possessed the 
land, and Louis XIV. could say with little exaggeration^ 
c*est moL ^ They had gathered the fragments of the feudal system 
into a single hand, and had made t^he state itself a feudal pos- 
session, a family estate. 

324. The Piecing together of Austria and Prussia. — Later still 
the. same process was repeated in Prussia and in Austria. By 
conquest, inheritance, forfeiture, marriage, contract, fraud, 
powerful feudal families pieced together those great kingdoms, 
to become in after times the bases of national organization. In 
neither Prussia nor Austria did the process go so far as in 
France, though Austi’ia, under t-he great house of Habsburg, be- 
cause possessor of the imperial throne of the Holy Roman Empire, 
and Prussia, under the equally great house of Hohenzollern, has 
become the central and dominant state of a new German Empire, 
which, through the healthful processes of modern national life, 
if not through the happily obsolete forces of absolutism, may yet 
be as truly compact and unified a kingdom as any the world has 
seen. 

• • 

The Diffusion of Roman Law in .Europe. 

I 

325. From the fifth to the twelfth centuries Roman law 
inhered in the confused civil methods of the times* for the most 
part as a mere unsystematized miscellany of rules applicable to 
the descendants of the Roman provincials and observed largely 
within the towns. As the old distinctions between Roman and 
Teuton faded away, however, in the gradual mixture of the popu- 
lations, these rules entered more and more into the general mass 
of common custom. Thi#^ process was in great part unconscious; 
there was no scientific selection in the development. 

326. The Barbaric Codes. — It was not from mere tradition, 
however, — not simply from Roman law transmdted into unre- 
corded provincial custom, — that the knowledge of thepe centuries 
concerning the civil law of the Empire was derived, but from 
fragments of the Theodosian legislation and of the writings of 
the jurists which had found embodiment in the Code of Alaric II. 
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(sec. 297), which is known to quotation as the Breviary (6re- 
variiim Alaricianum), The West Goths themselves had not long 
remained contented with that compend of the law. In the seventh 
century there had been prepared in Spain a new Lex Visigothorum 
which contained a summary, not of Homan rules only, but of 
Gothic custom as well, and \^hich, superseding the earlier com- 
pilation of Alaric, formed the basis for later codifications of 
Spanish law. But the south of France, which had once owned 
the dominion of the Visigoth, retained the Code of Alaric; it was 
transmitted thence to the north of France, to be handed on to 
Germany and England; and for all of these countries it continued 
to be the chief, if not the only, source of Roman law until the 
eleventh or twelftli century. Charles the Great, as I have said, 
republished it, accepting it as the' recognized manual of Roman 
legal principle. Even Italy had had the continuity of her le^al 
tradition broken by barbarian invasion, — especially by the inroad 
of tliecaw Lombards, — and had had to keep the fragments to- 
gether as best she might amidst just such a confusion of ‘per- 
sonal ' laws as prevailed elsewhere in the once Roman world 
(sec. 205). 

327. Custom and Written Law in France. — It was at this time 
that the north and south of France came to be distinguished as 
repectively the ‘coVintry of custom ’ (pays de coutume) and the 
‘country of v(ritj[;en law ’ (pays de droit 6criti^ In the south, 
which had been thoroughly Romanized for centuries, there was 
the written law of Rome; in the north, which had never been so 
thoroughly Romanized, and which was now quite thoroughly 
Germanized, there reigned in unrestrained confusion the Teutonic 

•customs of thh barbarian masters. 

This division corresponded closely with division between the langiia 
d’oc and the langue d'oil. The districts of the langue d'oil (of the Frank- 
ized Latin) were the country of custom ; the districts of the langue d'oc^ 
the country of written law. 

328. The Study of the Roman Law. — But^ in the twelfth cen- 
tury the lawf ^f Rome fell upon the good fortune of being sys- 
tematically studied once more by competent scholars, and once 
more cultivated by scientific lawyers. And not the Code of 
Alaric, but the vastly more perfect Corpus Juris Civilis, as the 
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twelfth century called it, Justinian (or, rather, Trebonian’s) 
great compilation, which Germanized Europe had hitherto used 
scarcely at all,^ was the basis of the revived study. ,The new 
cultivation of tlie law began, naturally enough, in the Italian 
cities. There the movements of trade were quick and various; 
and there a various population was* not only mixed of many ele- 
ments but fused and united, by intermarriage no less than by 
close social, political, and commercial intercourse. For the 
quick, informal, multifarious operations of trade Teutonic law 
had made no more suitable provision than had the jus civile in 
the old days at Koine: 2 ^ jus gentium was needed such as the 
Koman jurisprudence stood ready to supply. ‘Personal ’ law 
could not obtain where elements were so fused and united by 
common undertakings and interests as well as by an actual mix- 
ture of bloods. “ Tn Justinian’s Digest the Italian jurists of the 
twelfth century found a system of law that was adequate to the 
needs of the new commerce; ” and great schools sprang promptly 
into existence for its study and propagation. The first of these 
was also to be the most famous, the University of Bologna, estab- 
lished late in the eleventh century, and destined to become the 
chief seat of the study of tlitw Roman co(3e. Pisa and other Italian 
cities then took up the new pursuit. Pre^ntly the interest 
had spread to France and to Spain, going* in France first to 
Montpellier and ^^‘ins, afterwards to Boiirges, Orleans, and Tou- 
louse, the old capital of the West Goths; and in Spain creating 
(a.d. 1254) the notable University of Salamanca. From Spain 
and France, Holland caught the fashion, giving to Europe in the 
seventeenth century the illustrious jurist Hugo Grotius, who 
created out of the great principles of equity dffecoverable in* 
Roman Law the elevated and influential science of International 
Law (sec. 1457). In England, too, the same studies began to 
be affected almost immediately after the rise of the school of 
Bologna, and are said to have been regularly pursued there down 
to the sixteenth century. 

329. This sudden spread and luxuriance of the study is impres- 
9ive evidence of a common preparation and need for it. The 

^ The Digest and the Codex were in some measure made use of by the 
canonists throughout the Dark Ages. « 
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cultivation* of the Eoman law in the schools may in some 
instances indicate a clerical influence; but the study was too 
general and too spontaneous to be attributable mainly to this or 
to any otfler single cause. 

330. Influence of the Schools. — The Italian schools of law 
almost immediately drew to .them students from all parts of 
Europe, and, in time, “ sent out masters and doctors by the hun- 
dreds.” Priests and laymen alike got their training in them. 
“ lletiirning to their homes, the civil doctors crowded the heredi- 
tary expounders of local usage off the judicial bench. Under the 
fostering care of kings and princes,” interested to see a centralized 
power built up by their courts, there grew up everywhere bodies 
of accomplished lawyers and a ‘learned judiciary and “Europe 
obtained a common commercial law in the Corpus Juris Civilis, 
as it had obtained a common family law in the Corpus Ju'^is 
Canonicij” the developed jurisprudence of the Church. 

The materials upon whicli teachers and students alike worked in 
the schools were not the pure sources of the Roman law, but a mixture of 
Roman, canonical, and Lombard law which showed the influence of an 
earlier cultivation of jurisprudence by learned men among the Lombards 
in their school at Pavia. 

332. Influence of the Church. — The Roman Church had early 
effected a conquest c'f the Teutonic invaders, and the new masters 
of Europe had left its organization intact. “ It^red for educa- 
tion and dispensed charity. It drew into its 'domain the entire 
control of the family relations. It undertook, partly in its own 
interest, to enforce testaments,” or wills, after the Roman man- 
ner. The Teutonic peoples, held together by ties of consanguinity 
^iid accustomed to communal rather than to individual ownership 
in matters of property, had not admitted to tlieir law conceptions 
of free contract, individual ownershipj* and succession by will 
such as the developed jurisprudence of Rome had given currency 
to. But the ^ill, the contract, and tlie principle of separate 
ownership were indispensable to the Church if she was to build 
up her propeprties by the gifts and devises ?)f pious persons to 
whom her priSsts were permitted to minister. “ They were alsc» 
characteristic and essential elements in the civilization amid 
which the Church had been reared to maturity.” (Maine.) The 
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whole weight of the Church’s power was thrown, therefore, in 
favor of the adoption of these important doctrines and practices 
out of the law of Rome. And she was able to make her great 
influence tell in all the matters to which she gave her attention 
because she “ had brought over from the Roman into the mediaeval 
world a well-developed governmental organization. She added 
to this a complete set of courts, with appeal to Rome.” (Smith.) 
And her priests possessed the learning of the time; were ind,is- 
pensable as counsellors and administrators, no less than as clerks ; 
were the compilers of codes, whether of Roman or of Teutonic 
rules ; had in all things the ascendency of training and knowledge. 

333. The currency of the Latin language had also its influence in 
spreading abroad the forces which were to bring in the Roman law. It 
was everywhere in Europe the speech of commerce, of learning, and of 
public business : the common repository and vehicle of knowledge and of 
the forms of important transactions. 

334. Entrance of Roman Law into the Legal Systems of Europe. 

^ Of course this widespread interest in the study of Roman law 
was not all speculative. The study and tlie practice of the law 
acted and reacted on one another. Its rules were more and more 
consciously and skilfully fitted into the^growing law of the king- 
doms which were emerging from the feudal system because it was 
being adequately mastered and systematized iit the universities ; 
and it was being mastered and systematized at. the universities 
because it was being more and more called for in the actual ad- 
ministration of justice. Its use and its cultivation went hand in 
hand. 

335. In France. — Roman law came into use with much the 
same pace with which the Capets advanced to complete power, 
and triumphed with the perfecting of the centralization which 
they effected. Louis IX. ordered the Roman law translated into 
French; established the right of the crown to hear appeals from 
the feudal courts in all cases; sent royal judges on circuit to 
hear complaints of infringed rights; and erected at Paris the 
famous Parliament of Paris as the supreme tribunal oi the realm. 
The feudal lords of France were the nominal members of this 
court, but trained jurists (legistes), appointed as experts to assist 
th$m, became in practice its real members. Schooled in tlm 
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Koman law, they admitted its principles into all their decisions; 
and they gave to the king from the same source the maxim which 
declared the will of the prince to be law. As the king^s jurisdic- 
tion grew, the principles of Roman jurisprudence gained wider 
and wider acceptance and supremacy. 

336. The Method by which^Roman law crept in was always the 
same: it was introduced, not by legislation, but by adjudication, 
by the decision of cases in the royal courts. It was here that the 
leffrning of the trained lawyers told, and the desire of the k\ng 
to see the single power of the throne magnified. The royal 
courts, as they were developed in the provinces, applied local 
custom in their decisions, for the most part, only upon very con- 
clusive proof of its existence and its definiteness, and in the 
absence of definite and conclusive proof of a contrary custom 
resorted always to the Roman as to a ‘common ' law. The Ijiw 
grew thus, and was made consistent, by judgment, by written 
opinion, by royal ordinance; and a French jurisprudence began 
to make its appearance, working upon the various materials 
which were to enter into the final law of the land. 

337. And presently the Roman law came, so to say, from 
out the nation to meet the royal system. Very early in Berri, 
Boi’rbonnais, and Auvergne, the central districts of France, the 
law of Rome had bgen consciously adopted as the common law of 
the land, to be appealed to in the absence of proof of any special 
custom or enactmvmt. Subsequently it camvlSTiDe considered as 
in some sort the supplementary common law of all France, tor, 
though never established as such in the north of France, it was 
even there appealed to in doubtful cases as ‘written reason.’ 
The Code NajpUan, the last great codification of French law, has 

*been described as in great part a republication of the laws of 
Justinian as those laws have been modified and fitted to new cir- 
cumstances by the processes of French history. The statement 
ought, howevei, to be taken with an important qualification. A 
very great deal t)f Germanic law found permanent place among 
accepted legal principles - in France, though Roman law contrib- 
uted the chiej formative forces, the forces of fusion and system, 

338. Local Custom in France. — It is important to observe 
that the unifying, harmonizing influences exercised by the grow- 
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ing royal jurisdiction were, for a long time at any rate, influ- 
ences which affected procedure much more than the internal, 
essential elements of legal principle. The differentiation between 
district and district which had taken place in the process: of feu- 
dalization had been of the sharpest, most decided character. 
When the Capets first assumed the titles of kingship there were 
duchies as great as France. The work of extending and consoli- 
dating the kingdom consumed several centuries; and, meanwhile, 
eacji petty sovereignty was developing its own law apart. Mul3h 
of the territory which afterwards became part of France was, 
during the same period, moreover, in foreign hands, held by 
England or Burgundy. The kingdom as finally consolidated, 
therefore, presented a very great variety of deeply rooted and 
persistent local laws and customs. Normandy had one set of 
customs, Berri a very different set, Anjou a third, Brittany a 
fourth; and so throughout the once piecemeal country. 

339. Unifying Influence of the Soyal Prerogative. — The in- 
ffuence of the royal jurisdiction upon this heterogeneous nlass of 
differing laws was, as I have said, at first rather to unify and 
systematize the procedure of the local courts, which administered 
local law, than to effect changes in the local customs themselves. 
Since appeals to the king’s justice were* possible in all cases, the 
formal method of appeal tended to become the^*same everywhere; 
and the methods of the king’s courts in dealing with appealed 
cases more and'Vii*,.; ^ tended to set the fashitn ’Of procedure 
throughout the loose system, though the royal judges continued 
to decide appealed cases according to the law of the district from 
which they were brought up. 

340. By degrees, however, new ideas and principles, as well 
as new modes of procedure and appeal, were infused into local 
justice. The law and the legal practice of each district alike 
more and more distinctly and consciously approximated to the 
models of organization and to the standards of decision obtaining 
in the king’s courts. The territorial tribunals accepted the ser- 
vices of lawyers train^^d in Roman principles and inclined towards 
regal precedents; and the local law officers of the crown were of 
course everywhere ready to effect whatever was within reach of 
their functions or example in the way of bringing local custom 
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around to t"he rules of universal acceptance to be found in Roman 
law and regal decision. Independently, moreover, of the influ- 
ence of the crown, the Roman law was entering the local courts, 
becoming* common law in Auvergne and Bourbonnais, as we have 
seen, before it became the common law of France. 

341. Through the Parliament of Paris the Roman law had, so 
to say, a double door of entrance. The jurisdiction of that court 
was both spiritual and temporal: so that both the Code of Jus- 
tinian and the canons of the Church contributed their versicflis 
of Roman judicial practice and tradition to its findings. 

342. In the Code Napoldon, the final codification of French law 

as it had emerged from the long j^rocesses of the Middle Ages, 
we find a statement of the law which was in fact made possible 
by the earlier labors of great French jurists, like the accomplished 
Pothier. In matters of inheritance, in the rules which govern 
the family relations, and in the law of marriage the customs of 
Fiartce.find their place, though as if they had been digested and 
formed anew under the influence of the Roman jurisprudence. 
In the law of contract, the law of property, the rules of judicial 
trial, and all questions of the legal burdens which may be placed 
upon land, Roman law has had a chief place of influence. Every- 
whciC, however, there are traces and elements of fusion. It is a 
law written over u^th history and with the labors of trained 
students of the law. ^ , 

343. In Germany there was no central power'such as that wliich 
served to build together the legal systems of France and o^ Eng- 
land. The feudal system had done its work more thoroughly 
there than elsewhere: and Germany emerged from the Middle 
^Ages, not a nsition, but a congeries of petty states. There was 
a form of union among them, indeed, in the Holy Roman Empire, 
and throughout all the changes of German history the imperial 
influence had sought to shelter and to foster Roman law, the law 
of empire and (Tf princely rule. The imperial courts, the impe- 
rial lawyers, the imperial party in Germany, were always admin- 
istrators or advocates of its principles; and* when the house of 
Habsburg canSe to the imperial throne, as when other powerful 
emperors had reigned, there was no small potency in these influ- 
ences. But the final reception of the Roman law was postponed 
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in Grermanj until the sixteenth century, and was due to other 
forces than those associated with the royal power. 

344. Beason for Oermany's Beoeption of Boman law. — The 

reception of the Eoman law into the law of Germany Tfas due to 
various circumstances and influences, but not to the poverty or 
imperfections of German law. Gei;man law was both rich and full 
in its development: at some points it may fairly be said to have 
been superior to lioman law in .its suitability to the needs and 
coiiditions of the time. Neither was the law of Rome received 
as naturally supplementary to German law and of a sort to effect 
its further and more complete development; for there were not 
a few radical oppositions of principle between the two systems. 
For example, Roman law was based upon the recognition of the 
entire equality of persons, while German law ranked them in 
oiyiers, with differing values and privileges; Roman law allowed 
the free alienation of land and set up the principle of absolute 
individual ownership, while German law had at its root ideas of 
communal and family ownership and put many restrictions upon 
alienation. Moreover, there could be no doubt that the law of 
feudal relationships had had as complete a development in Ger- 
many as anywhere else in the European world ; and yet, along 
with the Roman law, which she took from the schools and com- 
mentators of Italy, Germany took also the italian Feudal Law, 
to which the Italian students had given a similar systematic 
formulation. . * ' 

345. The Roman law was received in Germany because of the 
feebleness and disintegration of the judicial system there ; because 
the old popular courts, which administered only an unchanging 
custom and tradition, inevitably decayed with the gro’wth of 
society ; because single judges trained to the law were substituted, 
and the only law in which one could be trained was the Roman 
law of the Italian schools. “The popular court,” as Professor 
Sohm says, “is the natural enemy of Jurispriidence.” “The 
Roman law was received,” he declares, “not* because it was 
Roman, not because*^' it was the better, law, but because it was 
scientific law,” — not because of its contents, but 'because of its 
form and exactitude. “ Because we needed the foreign jurispru- 
dence, we received the foreign law.^^ The introduction took 
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place, not because princes controlled the courts, but because 
litigants insisted. They were dissatisfied with the administra- 
tion of justice in the unlearned courts. They wanted a court, 
a judge, learned in the law. ** The single judge must be a learned 
judge, by the same necessity by which the old popular court was 
an unlearned court.” » 

346. Throughout the Middle Ages the popular courts remained 
thp only vital courts in Germany; when they first began to give 
way their place was taken by courts that were no better, being 
made up of some unlearned agent of the feudal lord of the dis- 
trict, assisted by assessors as little trained for the function as 
lie. In France and in England a native jurisprudence grew up, 
because the royal power was able to set up a system of courts, 
to put trained officers into them. And to draw differing local cus- 
toms to a common administration and development. But there 
was no power capable of rendering the like service in Germany 
tlici* decay of the popular courts did not mean the substitutioi* 
of an indigenous learning. The single judges finally set up there 
were learned, if trained at all to the law, in the Italian jurispru- 
dence. Germans had long studied in Italy; and the Eoman law 
of the Italian schools was taught from their foundation in the 
German universities. All theological students were obliged to 
study the Roman And canonical law as part of their regular pro- 
fessional training; for it formed the basis of the administration 
of the spiritual courts, which had so long itood alongside the 
♦courts of ordinary law in every part of Europe. The occurrence 
which we call the reception of foreign law,” says Professor Sohm, 
“ consisted entirely in this, that the jurisprudence which already 
ruled in the* spiritual courts took possession also of the civil 
courts.” 

347. The law that was received was hbt the Corpus Juns of Jus- 
tinian, but the common law of Italy, founded upon the Roman, 
the canon, and^the Lombard law. The Corpus Juris was terra 
incognita to the German jurists of the period of the reception.” 
They brought in, ^^hot the Pandects, bid; the Usus modemus 
Pandectarum of the Italian lawyers.” It was the great Savigny ef 
our own century who first carried German legal study back to the 
pure sources of the Roman law, and great was the confusion pro 
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duced by the substitution. The new law was not, of course, ac- 
cepted whole aud in bulk. It entered, in Grermany as elsewhere, 
as ‘subsidiary ' law, not as the native law of the land. It never- 
theless received everywhere a decided preference in thfi courts. 
While accepting Roman legal rules as prima facie conclusive of 
the rights of a suitor, they impo^sed upon those who alleged 
established local usage in opposition to it the necessity of fur- 
nishing conclusive proof of tlie existence and acceptance of such 
usj^e as law. Roman law, in brief, they accepted on its own 
authority, Germanic custom only on the authority of indubitable 
circumstantial testimony. 

848. The outcome was that, speaking most generally, the 
Roman law prevailed in the field of procedure, in the field of 
criminal law, in the field of coatract, and in the field of the law 
of ^inheritance; while German law persisted in respect of the 
law of real property, in respect of family law, and wherever law 
was to be drawn on to the recognition of new relationships, 
like those of association and incorporation, in a changing 
society. 

349. In England, a strong native jurisprudence kept the for- 

eign law out. Always held off from the rest of Europe by the 
sea, a separate system of law was made*" possible for her, no less 
than an independent government. The royalfl power was able to 
make of the favored island a compact kingdom : and men of the 
masterful Plantagenbt blood gave it a centralized aclministration 
of justice such as no other European state was able to obtain 
while yet it was in its early formative stage of growth. English 
judges put together a consistent English law, and there was no 
need for a foreign jurisprudence. % 

350. And yet the Roman law was not wholly excluded. The 
Romans had governed Bfitain four hundred years, bending the 
province to the purposes of their administration with their usual 
thoroughness. We know that Papinian, the greatest of Romeos 
jurists, himself administered the law in Britain, and we have 
every reason to believ^e that its promulgation there was thorough, 
its rootage full four hundred years deep. It can hdrdly be that 
*ihe Saxons wholly eradicated it. We know that many Roman 
nunicipalities on the island survived all conquests : and we know 
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tliat the priests of the Church of Rome early took back to Eng- 
lished Britain conceptions steeped in Roman jurisprudence. Bede 
testifies Jihat the Saxon laws were codified under the auspices of 
the clergy and that Roman codification was the model. We have 
seen that Roman law was studied in England almost as early as 
in mediaeval Italy herself, the study being continued without 
serious break for more than three centuries (sec. 328) ; and the 
w«rks of the earliest English legal text-writers, such as Bracton, 
Glanvil, and the author of the Fleta^ abound in tokens of a close 
familiarity with the laws of the imperial codes, are full of their 
very phraseology indeed. The so-called laws of Henry I. are 
said by competent legal scholars to consist, to the extent of fully 
one-half their content, of precepts borrowed from Rome. Through 
the ecclesiastical courts, which down to the middle of the present 
century administered upon all estates in England, and upon*all 
trusts; through the Court of Chancery, whence has issued the 
system of English equity, and which was presided over in its 
formative period by the great ecclesiastics who were the first 
chancellors, afterwards by great lawyers, such as Lord Hardwicke 
and Lord Thurlow, deeply versed in the civil law of Rome and 
apt to draw suggestion .and even .concrete rule from it; and 
through the Admiralty Courts, always controlled by the rules of 
the Civil Law, England has drawn directly or indirectly from 
Roman sources, i»>^upplement of her own indigenous Germanic 
customs; and not many portions of her laAv have escaped being 
in some degree marked by the same influences that have moulded 
the law of the rest of Europe. Her borrowings, nevertheless, 
have been of form and method rather than of substance, and the 
• great bulk o/her law is her own. 
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351. The Growth of the French monarchy. — The full political 
significance of the history of France can be appreciated only by 
those who keep in mind the chief phenomena of the widening 
monarchy, the successive steps*by which the Dukes of France, 
the bapable Capets, extended their power and the name of their 
duchy over the whole of the great territory which was to be in- 
herited by Louis XIV. The course of French history is 'from 
complex to simple. In the days of Hugh Capet ‘France ^ was the 
name of only a single duchy centering in Paris, of but one of a 
great number of feudal lordships equally great, equally vigorous, 
equally wedded to independence. The duchy^s advantage lay in 
the fact that her dukes had been chosen for le^ership and that 
they were capable of leadership, rather than in the possession 
of preponderant stsejigth or superior resourc^^ Tp the west of 
her lay the solid mass of Normandy; to the north lay the terri- 
tories of the Counts of Flanders and Vermandois, and to the east 
the territory of the Count of Champagne; southward lay the great 
duchies of Burgundy and Aquitaine, beyond them the lan/is of 
Toulouse ; alongside of Normandy, Anjou and Brittgfhy stretched 
their independent length ^o the west. And these were only the 
greater feudal sovereignties. Within and about them lay other 
districts not a few with masters ready to assert privileges without 
number in contradiction of all central rule. Th§ early history 
of France is the histoijy of a duchy striving to become a kingdom. 
‘France ^ holds a good strategic position, and fortune* has made 
her dukes titular kings over their feudal neighbors, but still she 
is in reality only one among many duchies. 

362. By slow and steady steps, neverthelei^, a work of unifica* 
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lion is wrought out by the Capets. In every direction they stretch 
out from their central duchy of France their hand of power and 
of intrigue and draw the pieces of feudalized Neustria together 
into a compact mass. The work is thoroughly done, moreover, at 
almost every stage. Out of populations as heterogeneous as any in 
Europe they construct a nation singularly homogeneous; out of 
feudal lordships as strong, as numerous, as heady, and as stiffly 
separate as any other equal territory could show, they construct 
a single kingdom more centralized and compacted than any cfther 
in Europe. The processes of these remarkable achievements give 
to the history of the French monarchy its distinctive political 
significance : the means which the Capets devised for solidifying, 
and, after its solidification, for enlarging and effectuating their 
power, furnish some of the most Suggestive illustrative material 
anywhere to be found for the general history of government.# 
353. Perfection of the Feudal System in France. — The feudal 
syStein worked its most perfect w^ork in France. The opportuni- 
ties of feudalism there were great. Neustria, the western, Gal- 
lic half of the great Frankish kingdom, was early separated from 
Austrasia, the eastern, Germanic half (secs. 322, 323), and its 
separateness proved the cause of its disintegration. Burgundy, 
Brittany, and Acyiitaine sprang to the possession of unchecked 
independent powftr round about it; the Normans thrust their 
liuge wedge of territory into it; battle after battle between those 
who contended for the possession of the pieces of the great em- 
l)ire which Charles the Great had swept together first decimated 
and finally quite annihilated the sturdy class of Frankish freemen 
whose liberties had stood in the way of local feudal absolutism; 
privilege grftw in the hands of feudal lords while prerogative 
declined in the hands of those who sought to be kings ; those 
who possessed privilege built for themselves impregnable castles 
behind whose walls they could securely retain it: — and feudal- 
ism had its hSyday in France. 

364. I^ifl reckoned that in Hugh Capet’s da>* the “free and noble pop- 
ulation” d the country out of which modem France was to be ma^ 
numbered “ about a million of souls, living on and taking their names 
from about seventy thousand separate fiefs or properties : of these fiefs 
about three thousand carried titles with them. Of these again, no less 
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than a hundred, — some reckon as many as a hundred and fifty, — were 
sovereign states, greater or smaller, whose lords could coin money, levy 
taxes, make laws, administer their own justice/^ ^ Of these one hundred, 
however, only some eight or ten were really powerful states. • 

355 . Materials of the Monarchy. — Such were the materials 
out of which the Capets had to build up their monarchy. It was 
their task to undo the work of feudalism. Nor were these the 
only materials that they had to handle in the difficult undey- 
takftig. There were other privileges besides those of the feudal 
barons which it was necessary to destroy or subordinate before 
they could see their power compact and undisputed. 

356. Local Self-government. — Notwithstanding the fact that 
in most districts of the divided territory the power that ruled 
him was brought close to everjf man^s door in the person of his 
feudal lord and master, there were many corners of the system 
which sheltered vigorous local self-government. The period of 
the greatest vitality of the feudal system was, indeed, the. only 
period of effectual local self-government that France has ever yet 
known. The eventual supremacy of the Crown, which snatched 
their power from the barons, also destroyed local self-government, 
which the barons had in many cases suffe^red to grow; and neither 
the Revolution nor any of the governments whigh have succeeded 
the Revolution has yet restored it to complete life. Local liber- 
ties were taking form and acquiring vigor during the very period 
in which the monarchical power was making its way towards 
supremacy; and it was by these local liberties that the kings 
found themselves faced when their initial struggle with feudal- 
ism was over. It was their final task to destroy them by per- 
fecting centralized administrative organization, 

357. Rural Communes. — While feudalism was in its creative 
period, while the forces were at work, that is, which were shap- 
ing the relations of classes and of authorities to each other, it was 
not uncommon for feudal lords to grant charters to the rural 
communes lying within their demesnes. In and after the twelfth 
century these charters became very numerous. The^y permitted 
a'^3eparate organic structure to the communes, regulated the ad- 
mission of persons to communal privileges, laid down rules for 

1 G. W. Kitchin, History of France^ VoUI., p. 186. 
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the administration of property in the commune^ set forth feudal 
rights and duties, prescribed the corv^es, etc. “Everywhere a 
general assembly of the inhabitants directly regulated affairs, 
delegaftng executive functions to communal officers, who acted 
separately, each in the function with which he was specially 
charged. These officers convoked the general assembly of the 
people for every new decision that it became necessary to take 
with reference to communal affairs. The principal affairs within 
tlie jurisdiction of the assembly were, “the administration of 
communal property, which in that period was very important, 
police, and the collection of the taxes both royal and local.” ^ 

358. In the administration of justice, also, the Middle Ages 
witnessed in France not a few features of popular privilege. The 
peasant as well as the nobleman •had tne right to be tried by his 
peers, — by persons of his own origin and station. In the courts 
of the feudal barons the vassals were present to act as judges, 
Ttruch as the freemen were present in the English county courts 
(secs. 836, 942). 

359. Liberties of Towns: the Boman Municipalities. — The 

privileges of self-direction granted to the rural communes, how- 
ever, were privileges granted, so to say, inside vassalage: the 
members of the communes were not freed from their constant 
feudal duties, iftany towns, on the contrary, acquired and main- 
tained a substantial independence. When the earliest Frankish 
kings failed^ in their efforts to establish a power in Gaul as strong 
and as whole as the Eoman power had been, and the Frankish 
dominion fell apart into fragments whose only connection was a 
nominal subordination to a central throne, there were others 
l>esi3es the* great landowners to avail themselves of the oppor- 
tunity to set up independent sovereign powers of their own. The 
Franks, as we have seen, had found lAany Eoman cities in Gaul, 
and, not at first taking kindly to town life, had simply conquered 
them and tlfen let them be (sec. 298). In these, consequently, 
the old Eoman organization had endured, freed from Eoman dic- 
tation. The Franks who entered them laler took character from 
them almoSt as much as they gave character to them. Germajiio 
principles of moot-government and individual freedom entered, 

^ H. de Ferron, Institutions Municipales et Provinciales ComparieSf p. 3. 
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to a certain extent^ like a new life-'blood into the Boman forms^ 
and compact, spirited, aggressive, disciplined communities were 
formed which were quick to lay hold of large privileges of self- 
rule, and even to assume semi-baronial control of the lands lying 
about them, in the days when independent powers were to be 
had for the seizing. The organization which Roman influences 
had bequeathed to these towns was oligarchical, aristocratic : the 
governing power rested with close corporations, with councils 
(cwrAe) which were codptative, filling their own vacancies. But 
forces presently appeared in them which worked effectually for 
democracy. The Christian Church, as well as the barbarian 
Teuton, took possession of Gaul: the greater towns became the 
seats of bishops; and the bishops threw their weight on the side 
of the commons against both theVJounts outside the towns and the 
oligarchs inside. Only so could the magnates of the Church es- 
tablish themselves in real power. In most cases the ecclesiastics 
and their restless allies, the commons, won in the contest fbr 
supremacy, and democracy was established. 

The Italian towns, with their ‘consuls* and their other imitations of the 
old Roman republican constitution, are perhaps the best examples of this 
renaissance of democracy. 

360. The Non-Roman Municipalities. — TheSe Roman towns, 
however, were to be found for the most part only in the south 
and along the RhinST North of the Loire, a^the tranks took 
gradually to city life, there sprang up other towns, of Germanic 
origin and character; and these were not slow to agitate for grants 
of special privileges from their baronial masters. In very large 
numbers they obtained charters, — charters, however,' which were 
to give them a connection with the feudal system about them 
which the towns of the south, antedating feudalism, did not for 
some time possess. They were given substantial privileges of 
self-government, but they were not severed from barbnial control. 
They conducted their affairs, on the contrary, under charters 
in which the relative*" (customary) rights of both seigneur and 
bfh-gker were definitely ascertained, by which seigneurial author- 
ity as well as burgher privilege was fully recognized, and under 
which, moreover, the authority of the seigneur was actively ex- 
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ercised thipugh the instrumentality of a Privot, the lord’s servant 
and representative in city affairs. 

361. This, the more secure form of municipal self-government, 
because ijie form which was most naturally integrated with the 
political system about it, — a form, moreover, which very natu- 
rally connected itself, mediately, with the supreme seigneurial 
authority of the king, — became in course of time the prevalent, 
indeed the almost universal, type in France. The ‘pr^votal’ 
town is the normal town down to the end of the fifteenth century. 

362. Not all of this development was accomplished peacefully 
or by the complaisance of the barons. Many cities were driven 
to defend their privileges against the baronage by force of 
arms; some, unable to stand out unaided against feudal aggres- 
sions, were preserved from discom^fiture only by succor from the 
king, whose interest it served to use the power of the townsmen 
to dieek the insolent might of the feudal lords; others, again, 
were repeatedly constrained to buy in hard cash from neighbor 
biirons*a grudging tolerance for their modest immunities. The 
kings profited very shrewdly by the liberties of the towns, draw- 
ing the townspeople very closely about themselves in the struggles 
of royal prerogative against baronial privilege. As supreme 
lords in France, they assumed to make special grants of munici- 
pal citizenship : th^y made frequent gifts of bourgeoisie to dis- 
affected vassals of the barons, — gifts so frequently made, indeed, 
that there gr«w up o special class of royal townsmen, a special 
bourgeoisie du roL 

3G.>. The Towns and the Crasades. — Not the least important 
element in the growth of separate town privileges was the influence of 
the <)fusades upon the power of the nobility. When the full fervor of 
crusading was upon France, her feudal nobility were ready to give up 
anything at home if by giving it up they might be enabled to go to the 
holy wars, to the prosecution of which Mother Church was so warmly 
urging them. Their great need was money; money the towns had; and 
for money thejj bought privileges from departing crusaders. Very often, 
too, their one-tkne lords never returned from Palestine — never came 
back to resume the powers so hastily and eage:|Jy bartered away before 
their deparfhre. When they did return they returned impoverished, and 
in no condition of fortune to compete with those who had husbande 
their resources at home. On every hand opportunities were made for 
the perpetuation of town privileges. 
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364. Xnnicipal Privileges. — The privileges extorted or bought 
by the sturdy townspeople were, to speak in general terms, the 
right to make all the laws which concerned only themselves, the 
right to administer their own justice, the right to raise 'dll taxes 
(as well those demanded by king or baron as those which they 
imposed upon themselves for their own purposes) in their own 
way, and the right to discipline themselves with police of their 
own appointing. Such villages as contrived to obtain separate 
priyileges could of course obtain none so extensive as these. 
They often had to seek justice before baronial rather than before 
their own tribunals ; they could by no means always choose their 
own way of paying unjust charges; they had often to submit to 
rough discipline at the hands of prince's retainers; oftentimes 
the most they could secure for themselves was a right of self- 
direction in petty matters in which no one else was immediately 
interested. 

305. The administrative functions exercised by the towns have Been 
thus summed up : the administration of communal property, the mainte- 
nance of streets and roads, the construction of public edifices, the support 
and direction of schools, and the assessment and collection of all taxes. ^ 

366. Forms of Town Government. — The forms of self-govern- 
ment in the towns varied infinitely in detail, .according to place 
and circumstance, but the general outline was "Mmost everywhere 
the same. Often there were two assembliosjvhich took part in 
the direction of municipal affairs, an Assembly of Notables and 
a General Assembly of citizens. These two bodies did not stand 
to each other in the relation of two houses of a single legislature ; 
they were separate not only, but had also distinct functions. 
The popular body elected the magistrates ; the select’body advised 
the magistrates; the one was a legislative, the other an executive, 
council. More commonly, however, there was but one assembly, 
the general assembly of citizens, which elected the magistrates, 
exercised a critical supervision over them, and passed upon all 
important municipal affairs. The magistracy generally consisted 
of a mayor and aldermen who acted jointly as the diecutive of 
city (its corps de ville), the mayor in most cases being only 


» Perron, p. 8. 
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the president, never the * chief executive,’ of the corporation, and 
mayor and aldermen alike being equal in rank and in responsi- 
bility in exercising their corporate functions. 

367. Decay or Destruction of Hunicipal Self-government. --- 
From this democratic model there were, of course, in almost all 
cases, frequent departures, quite after the manner formulated by 
Aristotle (sec. 1397). Oligarchy and tyranny both crept in, time 
aud again ; nowhere did local liberties permanently preserve their 
first vigor; everywhere real self-government sooner or later Suc- 
cumbed to adverse circumstances, crushed in very many cases by 
the overwhelming weight of the royal power. Generally such 
changes were wrought rather by stress of disaster from without 
than because of degeneracy within : and in very few cases indeed 
did local liberty die before the community which had sought to 
maintain it had given proof of a capital capacity for self-govern- 
]nent. The independence of the cities died hard and has left 
i^dorious memories behind it. 

368. Pays d’^tats. — Early times saw self-government in the 
provinces also. Many a feudal province had had its own ‘Es- 
tates,^ its own triple assembly, that is, of nobles, clergy, and 
burghers, which met to discuss and in large part, no doubt, to 
direct provincial stairs. The provinces of old France, thirty-six 
in number, represented separate feudal entities, much as the 
English counties did (sec. 836). The towns, on the other hand, 
in the central and northern portions of France at least, repre- 
sented, nothing but grants of privilege, were nothing but com- 
munities which had been given a special and exceptional place 
in th^ feudal order. The assemblies of the provinces, accord- 

• ingly, were not primary or democratic like those of the towns, 
but were made up by ^ estates ,^ — models for the States-General 
which appeared in 1302 (secs. 374, 375). 

369. The lyovincial Estates were probably in their origin nothing else 
than normal feudal councils, made up, as they were, of representatives 
of all who possessed corporate or individual pr^ileges, whose judgments 
and advice^eudal dukes and counts found it redound to their greater peace 
and welfare V) hear and heed. 

370. In several of the provinces, as, notably, in Languedoc 
and Brittany, these j)rovincial Estates continued to meet and to 
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exercise considerable functions down to the time of the Bevolu- 
tion. Such provinces came to be distinguished from the others 
as pays d'itats (provinces having Estates), and it is largely from 
the privileges of their assemblies that we argue the genei^al nature 
of the powers possessed by those which had passed out of exis- 
tence before history could catch a glimpse of them. We see the 
Estates of the pays (Vkais clearly only after the royal power has 
bound together all the provinces alike in a stringent system of 
centralization; they sit only at the king’s call; their resolutions 
must be taken in the presence of the king^s provincial officers 
and must await the regal sanction ; they live by the royal favor 
and must in all things yield to the royal will. Nevertheless their 
privileges were still so substantial as to make the pays d'kats the 
envy of all the rest of France. They bought of the Crown the 
right to collect the taxes demanded by the central government; 
they retained to the last the right to tax themselves for the ex- 
penses of local administration and to undertake and carry through 
entirely without supervision the extensive improvements in roads 
and watercourses to which the local patriotism bred by local self- 
government inclined them. Restricted though their sphere was, 
they moved freely within it, and gave to their provinces a vital- 
ity and a prosperity such as the rest of France, administered, as 
it was, exclusively from Paris, speedily and \3cterly lost. 

371. Territorial Development of the Monwchy. — The process 
of the organic development of the monarchy which centred in the 
duchy of France began with territorial expansion and consoli- 
dation. For eight centuries that expansion and consolidation 
went steadily on ; but its successful completion was assured be- 
fore the extinction of the first, the direct, line of Capets in 1328. ^ 
Before that date Philip Augustus had wrung Normandy from 
England and had added \ermandois, Auvergne, Touraine, Anjou, 
Maine, and Poitou to the dominions of his Crown, and his succes- 
sors, had so well carried forward the work of expansion that before 
the Valois branch came into the succession only Flanders, Bur- 
gundy, and Brittany broke the solidity of the French power in 
'the north, and only Aquitaine, still England’s fief, cut France 
off from her wide territories in the southeast. It had been the 
mission of the direct line of the Capets to lay broadly and irre- 
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movably the foundations of French unity and nationality, and 
they had accomplished that mission. They gave to their mon- 
archy the momentum which was afterwards to carry it into full 
supremacy over Brittany, Aquitaine, and Burgundy, over the 
Bhone valley, and over the lands which separated her from the 
Rhine. 

372. The Crusadea and the Monarchy. — The monarchy, even more 
t!han the towns (sec. 363), profited by the effects of the crusades on the 
feudal nobility. So great was the loss of life among the nobles, so gfeat 
was their loss of fortune, that they fell an easy prey to the encroaching 
monarchy. During the first crusades the French kings stayed at home 
and reaped the advantages which the nobles lost ; during the last crusades, 
the kings were strong enough themselves to leave home and indulge in the 
holy warfare in the East, without too great apprehension as to what might 
happen to the royai power in tlieir absence. 

373. Institutional Growth. — Of course along with territorial 
expansion there went institutional growth : and this growth in- 
volved in large part the destruction of local liberties. The amal- 
gamation of France into a single, veritable kingdom was vastly 
more fatal to local self-government than the anarchy and confu- 
sion of feudal times had been. Thejcities could cope with neigh- 
bor lords; and during the period of contest between king and 
barons they could count oftentimes upon assistance from the king ; 
his interests, like tjjiqirs, lay in the direction of checking baronial 
power. But when , the feudal lords were no •longer to be feared, 
the towns in their turn felt the jealousy of the king; and against 
his overwhelming power, when once it was established, they 
dared ^ot raise their hands. The ancient provinces, too, had in 

» the earlier d&ys found ways of bringing local lords into their 
Estates, in which the right of the burghers to have a voice in the 
government was recognized (sec. 368).* But they could no more 
resist the centralization determined upon by a king triumphant 
over all feudal Rivals than the towns could. In the end the pro- 
vincial assemblies, where they managed to exist at all in the face 
of the growing power of the Crown, were, like all other indepen- 
dent authorities of the later time, sadly curtailed in privilege? 
and at the last almost entirely lost heart and life. 

374. The States-General. — At one time, indeed, it seemed as 
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if the nation, in being drawn close about the throne) was to be 
given a life of its own in a national parliament. Philip the Fair 
(1285-1314), bent upon making good his authority against the 
interference of the Pope in certain matters, bethought himself 
of calling representatives of the nation to his support. The 
kings of France had already often taken the advice upon public 
affairs of the baronage or of the clergy, each of which orders had 
a corporate existence and organization of its own, and therefore 
pog; 3 essed means of influential advising: but Philip called in the 
burghers of the towns also and constituted (1302) that States- 
General (EtatS‘G4n4raux) in which for the first time in French 
history that Hhird estate’ of the Commons appears which in 
later times was to thrust both clergy and nobles out of power and 
itself rule supreme as ‘the people.’ 

375. Character of the States-General. — The first States-Gen- 
eral, summoned by Philip the Fair, reminds one not a little of 
the parliament called together in England in 1295 by Edward I. 
(secs. 848, 850). Apparently France was about to have a parlia- 
ment such as England’s became, a representative body, speaking, 
and at the end of every important contest bringing to pass, the 
will of the nation. But for France this first promise was not ful- 
filled. During three centuries, the fourteenth, fifteenth, and 
sixteenth (1302-1614), it was the pleasure of tAHe French monarch 
to keep alive, at first by frequent, and later by occcasional sum- 
mons, this assemblage of the three Estates. ^ This was the period 
during which feudal privileges were giving way before the royal 
prerogative, and it was often convenient to have the formal sanc- 
tion of the Estates at the back of acts of sovereignty on the part 
of the Crown. But after the full establishment of the regal power 
the countenance of the Estates was no longer needed, and was 
no longer asked. The Siates-General never, moreover, even in 
the period of their greatest activity, became a legislative au' 
thority. For one thing, they had not the organization proper, 
not to say necessary, for the exercise of power. ‘ The three Es- 
tates, the Nobility, the Clergy, and the Commons (.Tiers Etat)f 
deliberated apart from each other m separate bodies; and each 
submitted its own list of grievances and suggestions to the king. 
They acted often in harmony, but never in union; their only 
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iommon meeting was the first of each session, when they all 
\hree assembled in the same hall to hear a formal opening speech 
from the throne. They never acquired the right to be consulted 
writh reference to that cardinal affair of politics, taxation; they 
never gained the right to sit independently of royal summons. 
They were encouraged to submit what suggestions they chose to 
the government concerning the administration of the kingdom; 
aud, as a matter of fact, their counsels were often heeded by the 
king. But they never got beyond advising: never won the right 
to expect that their advice would be taken. Their sessions did, 
however, so long as they continued, contribute to keep alive a 
serviceable form of self-government which at least held the nation 
within sight of substantial liberties; and which, above all, secured 
national recognition for that ‘ third estate,^ the people, whose 
sturdiest members, the burghers of the towns, were real represen- 
tatives of local political life. 

.^76. Administrative Development. — Of course along with the 
territorial expansion of the monarchy by annexation, absorption, 
and conquest there went also great administrative developments. 
As the monarchy grew, the instrumentalities of government grew 
along with it: possession and contrjl advanced hand in hand. 

377. Growth o| the Central Administration. — In the earlier 
periods of the Capetian rule a Feudal Court and certain house- 
hold officers^ constitiUted a sufficient machinery for the central 
administration. There was a Chancellor, Who was the king^s 
private secretary and keeper of both the public and the private 
records of the court; a Chamberlain, who was superintendent of 
the Ijpusehold; a Seneschal, who presided in the king’s name 
and stead iiilbhe Feudal Court, and who represented the king in 
the direct administration of justice; a Great Butler, who was 
manager of the royal property and rev&ues; and a Constable, who 
was commander of the forces. The Feudal Court, composed of 
the chief feu^SiJories of the Crown, exercised the functions of a 
tribunal of justice in suits between tenants in capite, besides the 
functions ctf a taxing body and of an administrative council (secs. 
228, 229, 237, 238). 

378. The Council of State. — So long as ‘France’ was only a 
duchy and the real territory of the Crown no wider than the im* 
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mediate domain of the Capetian dukes, the weight of administra- 
tion fell upon the officers of the household, and the Feudal Court 
was of no continuous importance. But as France grew, the 
household officers declined and the Feudal Court ad'v^anced in 
power and importance. As the functions of the Court increased 
and the Court became a directing Council, the Council more and 
more tended to fall apart into committees, into distinct sec- 
tions, having each its own particular part of the duties once 
common to the wliole body to perform. The earlier Councils 
exercised without distinction functions political, judicial, and 
financial, and their differentiation, though hurried forward by 
monarchs like Louis IX., was not given definite completeness 
until 1302 (the year of the first States-General) when, by an or- 
dinance of Philip the Fair, their political functions were assigned 
to j;he body which was to retain the name Council of State, their 
judicial functions to a body which was to bear the ancient name 
of parliament (and which we know as the Parliament of Paris), 
their financial functions to a Chamber of Accounts. Alongside 
of the Chamber of Accounts there sprang up a Chamber of 
Subsidies which concerned itself with taxation. Into these 
bodies, whose activity increased from year to year, the old offi- 
cials of the household were" speedily atsorbed, the Great Butler, 
for instance, becoming merely the president if the Chamber of 
Accounts. 

379. The Parliament of Paris. — The judicial section of the Council 
of Stale consisted at first like the other sections, like the whole Council 
indeed, of feudatories of the Crown, as well as of administrative experts 
gradually introduced. More and more, however, this chief tribunal tended 
to become exclusively a body of technical officials, of trained jurists and 
experienced lawyers, the law officers and advisers of the Crown. 

380. Growth of Centralized Local Administration: Louis EC.— < 

This expansion of the central organs of administration meant 
that the royal government was entering more arid more exten- 
sively into the management of affairs in the provinces, that 
local administration Vas being centralized. This extension of 
centralized local administration may be said to have begun in 
earnest under Louis IX. Louis IX. did more than any of his 
predecessors to strengthen the grip of the monarchy upon its 
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dominions* by means of direct instrumentalities of government. 
He was a man able to see justice and to do it, to fear God and yet 
not fear the Church, to conquer men not less by uprightness of 
charactef than by force of will and of arms; and his character 
established the monarchy in its power. By combined strength 
and even-handedness he bore down all baronial opposition; the 
barons subjected to his will, he sent royal commissioners through- 
out the realm to discover where things were going amiss and 
wh*ere men needed that the king should interfere; he establisjied 
the right of appeal to his own courts, even from the courts of the 
barons, thus making the Parliament of Paris the centre of the 
judicial system of the country; he forced limitations of power 
upon the feudal courts ; he forbade and in part prevented judicial 
combats and private warfare. He»drew the administration of the 
law in France together into a centralized system by means^of 
royal Baillis and Pr4v6ts, whom he subordinated to the Parliament 
uf Farm. 

381. Steps of Centralizatioii. — It is not, of course, to be understood 
that Louis’ work was to any considerable extent a work of creation : it was 
not, but rather a work of adaptation, expansion, systematization. The 
system which he perfected had been slowly growing under his predecessors. 
A bailli was, in the Middle Ages, a viry common officer, representing 
king or seigneur, afthe case might be, administering justice in his name, 
commanding his men-at-arms, managing the finances, caring, indeed, for 
every detail qf administration. At first, it is said, ^*all of judicial, finan- 
cial, and military administration was in his hands.^ It was an old system 
of royal baillis, set over districts known as bailliages (bailliwicks), that 
Philip Augustus instituted (1100) and Louis IX. extended and regulated, 
keeping an eye to it, the while, that the baillis should be made to feel their 
depehdence ijpon the Crown so constantly that they should per force re- 
main officials and not dream of following the example of dukes and 
counts and becoming independent feudal lords on their own accounts. 

382. Personal Government : Louis xfv. — Such measures naturally 
tended to subordinate all local magnates to the king. By the policy of 
Louis XIV. tHis tendency was completed : the whole of the nobility of 
France were, sfi to say, merged in the person and court of the king. 
Louis took care to have it understood that no man who remained upon 
his estate, who did not dance constant attendance upon his majesty, the 
king, at his court, to add to its brilliancy and servility, might expect any-*" 
thing but disfavor and loss. He made of the great landed nobility a court 
nobility, turning men from interest in their tenants and their estates to 
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interest in court intrigue alone. He drew all men of rank and ambition 
to himself, merged them in himself, and left nothing between the mon- 
archy and the masses whereby the terrible impact of the great revolution 
which was to come might bo broken. 

383. The Completed Centralization: the Intendant. — Finally 
came the completed centralization which followed the days of 
Richelieu: the system whose central figure was the Intendant^ a 
direct appointee and agent of the king and absolute ruler within 
the province; and whose lesser figures were the sub-delegates' of 
the Intendant, rulers in every district and commune. The rule of 
these agents of the Crown almost totally extinguished the separate 
privileges of the elected magistrates of the towns and of the other 
units of local government. In many places, it is true, the people 
were suffered still to elect thq^r magistrates as before; but the 
usurping activities of the Intendant and his subordinates speedily 
left elected magistrates with nothing to do. In other cases elec- 
tions ceased; the Crown sold the local offices as life estates to (iny 
one who would buy them for cash. 

384. The Province was a military, not a civil, administrative district. 
The Provinces were grouped into Generalitiesy of which there were in all 
thirty-two, and it was over a Generality that each Intendant ruled. Ec- 
clesiastical administration was served by- stild another distinct division into 
Dioceses. 

385. Judicial Centralization. — The local tribunals of justice in 
like manner had thejr business gradually stcA^n from them. The 
principle of appeal established by Louis IX. at length worked its 
perfect work. Every case in which any interest cared fo-r from 
Paris (and what interest was not?) was either actually or by pre- 
tence involved was ^ evoked ^ to special courts seh. up by* royal 
commission. No detail was too insignificant to come within the ’ 
usurpations of the king’s government. 

386. The Boyal Council and the Comptroller*Oeneral. — The 
Royal Council at Paris regulated, by ‘orders in oouncil,’ every 
interest, great or small, in the whole kingdom. The Comptroller- 
deneral, acting through the Intendants and their su];)-delegates, 
r^nd through the royal tribunals, managed France. ‘Everybody’s 
affairs were submitted to him, and through him to the Royal 
Council; and everybody received suggestions from Paris touching 
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his affairs. No labor of supervision was too overwhelming for 
the central government to undertake. Interference in local affairs, 
made progressively more and more systematic, more and more 
minute ^nd inquisitive, resulted, of course, in the complete 
strangulation of local government. All vitality ran to the veins 
of the central qrganism, and, except for the lingering and treas- 
ured privileges of the pays d^^tats, and for here and there a per- 
sistent form of town life, France lay in the pigeon-holes of a 
bureau. Tabla rasa had been made of the historical elementijs of 
local government. 

387. The Spirit ol the Administration. — This busy supervision of 
local and individual interests was always paternal in intent; and the 
intentions of the central power were never more benevolent than just 
when the Revolution was beginning to draw on apace. “The royal gov- 
ernment was generally willing in the latter half of the eighteenth century 
to redress a given case of abuse, but it never felt itself strong enougfS, or 
had leisure enough, to deal with the general source from which the par- 
ticular grievance sprang.” ^ 

388. The Bevolution. — This whole fabric of government went 
for a moment to pieces in the storm of the Revolution. But the 
revolutionists, when their stupendous work of destruction had 
b^en accomplished, were under the s^me necessity to govern that 
had rested upon t’fe monarch whom they had dethroned and exe- 
cuted ; and they very soon proved themselves unable to improve 
much upon the old patterns of government. ,In denial of the in- 
defeasible sovereignty of the king, they proclaimed, with huzzahs, 
the absolute sovereignty of the people; but Assembly and Con- 
vention could do no more than arrogate all power to themselves, 
as th^ people’s representatives, and seek to reign in the king^s 

* stead through the king’s old instrumentalities. They gave voice 
to a new conception, but they could iwt devise a new frame of 
administration. The result was confusion. Committees, the 
Terror, and Napoleon. 

389. The Beoonstruotion by Napoleon. — The Revolution re- 
moved all l^he foundations of French politid^, but scarcely any of 
the foundations of French administration. The interests of th^^^ 

^ John Morley, Miscellanies^ Vol. II. (last Macmillan edition), essay on 
'‘Turgot” p. 138. 
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royal administration had centred in the general goV'emment, 
rather than in its local parts, — in patronage, in the aggregate 
national power and prosperity, in finance. The true interests 
of republican government, on the other hand, centre in thorough 
local development: republican work, properly done, ought to 
tend to broaden and diversify administrative w<jrk by diversi- 
fying political life and quickening self -directive administrative 
agencies. But this the leaders of the Eevolution neither saw nor 
could do; and Napoleon, whom they created, of course made no 
effort to serve republican development. 

390. Napoleon simjdy reorganized despotism. In doing so, 
however, he did scarcely more than carry into effect the principal 
purposes of the Constituent Assembly. The legislation of that 
Assembly had sought, not to shatter centralization, but to sim- 
plify and systematize it; and it was this purpose that Napoleon 
carried out. For the Convention and Assembly, as representa- 
tives of the nation's sovereignty, he substituted himself; and 
then he proceeded to give to centralization a perfected machinery. 
The Convention and Assembly had endeavored to direct affairs 
through Committees, Commissions, Councils, Directories, — 
through executive boarchf in a word. For such instrumentalities 
Napoleon substituted single officers as depositaries of the several 
distinct functions of administration; though lie was content to 
associate with these officers advisory councils, whose advice they 
might ask, but should take only on their own individual responsi- 
bility. “ ‘To give advice is the province of several, to administer, 
that of individuals,' says the maxim which he engraved on the 
pediment of the administrative arrangements of France,"^ to 
remain there to the present day. The Constituent Assembly, 
willing to obliterate the old Provinces of France, with their 
memories of feudal privilege, and the Generalities, with their 
ancient savor of absolutism, had redivided the country, as sym- 
metrically as possible, into eighty-nine Departmerits ; and it was 
upon this territorial framework that Napoleon superimposed a 
machinery of Prefects and sub-prefects, modelled, wi^h simplifi- 
cations and improvements of method, upon the systeha of Intend' 
ants and delegates of the old rigime. This he accomplished in 
1 Marquardsen’s Handbuch, Lehon’a monograph on France, p. 78. 
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tliat celebrated '^Constitution of the Year VTIT.” wliich still lies 
almost undisturbed at the foundation of French administration. 
The Revolution had resulted in imparting to centralization what 
it never had had before: namely, assured order and effective 
system. 

391. Since the war between France and Germany in 1870-’l, the De- 
partments of France have numbered only eighty-six, the loss of Alsace 

•and Lorraine having subtracted three Departments. 

392. Advances towards Liberal Institutions. — Nevertheless, 
the Revolution had asserted a new principle of rule, and eveiy 
change of government which has taken place in France since the 
Revolution has pushed her, however violently, towards genuine 
representative institutions and real republicanism. Louis XV"!!!., 
though he persisted in holding to the divine right of kings and in 
retaining for himself and his ministers an exclusive right of in- 
itiative in legislation, assented to the establishment of a parlia- 
ment of two houses and conceded to it the responsibility of the 
ministers. Louis Philippe abandoned the delusion of the ‘divine 
right,’ acknowledged the sovereignty of the people, and shared 
with the chambers the r^ht of initiative in legislation. With 
Napoleon III. cojj^e reaction and a return to a system like that 
of the first Napoleon; but even Napoleon III. had consented to 
return to the practice of ministerial responsibility before the 
war with Germany swept him from his tlirohe and gave birth to 
the present Republic. 

393. The Third Republic. — Sedan having fallen (September 2), 
and tbe Emperor having been taken prisoner, the imperial gov- 
ernment went to pieces, and on Sunday the fourth of September, 
1870, the leaders of uneasy Paris proclaimed the Third Republic, 
Gainbetta being their mouthpiece. X provisional government 
was at once set up by the republican leaders, under the name of 
the National IJefence. The men who constituted it were fully 
aware that they legally represented iiobodj but themselves, that 
they had rfsjirped power in the face of a national crisis and were 
acting by sufferance, and it was their purpose to call together a 
national assembly at once, an assembly chosen by universal suf- ’ 
frage, in order that Jbhe people’s representatives might construct 
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in more formal fashion a government of their own. Immediate 
preparations were accordingly made for an election. But the 
rapid and fatal progress of the war prevented. Germany pressed 
her victories to the utmost. It was not possible to hold an as- 
sembly at all until the end had come and it had become necessary 
to decide terms of submission and peace. 

394. The National Assembly of 1871-1876. — On the 8th of 
February, 1871, a National Assembly was elected, and on the 
13tR of the same month it convened for the transaction of its 
business at Bordeaux. It turned out not to be a republican body. 
Of its seven hundred and sixty-eight members a majority were 
found to be in favor of a monarchical form of government. Had 
that majority been united, it could have undone the work of 6am- 
betta and his colleagues and have set a prince once more upon 
thef throne of France. But it could not unite. Some, the ‘Le- 
gitimists,' wished to see the old house of Bourbon restored; 
others were partisans of the house of Orleans; a few were im- 
perialists and wanted the empire of the Bonapartes set up again. 
The first business of tlie Assembly was easily disposed of, hu- 
miliating though it was. Peace was concluded with Germany 
upon her own terms, only Belfort being saved by the diplomacy 
of Thiers. The matter of real difficulty was^^the establishment 
and maintenance of a government. For the time being, and until 
something better and more permanent could- be agreed upon, the 
name and the forms of the Eepublic were kept. M. Grevy, a 
moderate Republican, was made President of the Assembly; M. 
Thiers, a moderate Orleanist, was chosen ‘Chief of the Executive 
Power' of the Republic (a title presently changed President); 
and the Assembly itself undertook to direct affairs, through the < 
President as its responsitije agent. 

395. A Balance of Parties. — For five years the Assembly main- 
tained its authority and hold upon affairs. It had^been given no 
formal commission at the elections what it should do. It had 
been clearly enough understood, of course, that it was first of aU 
to come to terms of peace with Germany; but no oiip knew what 
the voters had expected it would do after that. It had neither 
been commissioned to form a government nor to conduct one, and 
yet it certainly had not been forbidden to do i^ither. The Repub- 
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licans, finding themselves in a minority, urged that the Assembly 
had no authority to make a permanent constitution, and demanded 
that it should be dissolved and the people asked to choose a new 
assembfy explicitly authorized to frame a government. The 
monarchical majority, however, feared that they should not have 
such another chance as the present to frame a government to their 
own liking, and claimed that as a National Assembly elected 
without instructions the existing body had practically received 
sovereign powers from the electors and might do as it pleased, 
watching, as prudent men should, the while, the temper of the 
country. The real difficulty was to hit upon a practicable pro- 
gramme, agreeable to all factions of the monarchists. The 
interests of the factions proved in fact irreconcilable and it soon 
became evident to conservative add observant men of every opin- 
ion that the Republic must be left standing. Thiers declared 
very frankly that he would have preferred a constitutional mon- 
ar(?hy; but he believed a republic to be the real preference of the 
country, and he knew that to attempt the restoration of any one 
of the royal houses would be in the highest degree dangerous and 
revolutionary under the circumstances. ‘^The Republic exists,” 
he said; “it is the legal government of the country; to wish for 
anything else would be a revolution.” The monarchists had at 
all events lost their opportunity by waiting; opinion ran steadily 
against them, and it jvas presently too late. 

396. The framing of the Constitution. — The more statesman- 
like and practical men amongst them saw at last very clearly that 
they must frame a republican government or none at all; but they 
determined to do as little as possible towards making the consti- 
tution they sihiould give it definitive and difficult of alteration. 
They would make the forms of the new government such that it 
could at any rate be readily changed^ and that without radical 
amendment, into a constitutional monarchy. They gave it, ac- 
cordingly, as simple and rudimentary a frame as possible, leav- 
ing almost every detail, and even some of t^e main arrangements 
of its administration, to be settled by ordinary legislation ; and 
they took care to make constitutional change as easy and informal 
a matter as might be without risking immediate instability. For 
four years they experimented with the government they had; 
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defining the powers of the President and their own relations to 
him more than once, as if tentatively, and so as it were testing 
and shaping the arrangements to which they should ultimately 
give permanency. About a month after its convening the As- 
sembly removed from Bordeaux to Versailles. While the Com- 
mune ruled Paris the leaders of the Assembly could of course 
think of nothing but the measures necessary to establish order 
and the authority of the government. When order had been se- 
storSd, it was still necessary to handle the finances and arrange 
many disordered matters of administration. What with the diffi- 
culties of governing the country and the even greater difficulty of 
quieting its own factions, it proved impracticable for the Assem- 
bly to enter upon the work of constitution-making before 1873. 
The work was not completed before the closing months of 1875. 


397. Meanwhile (August 31, 1871), by the same act which conferred 
upon him his new title of President of the Republic, the Assembly had 
defined its relations to 'riiiers, constituting him its re^sponsible minister, 
with the right to appoint the other executive officers of the government and 
to address the Assembly upon all matters of public business, and giving 
him a term of office which should last until it should have finished its own 
business. In March, 1873, thinking him dominant in its counsels, it 
had sought to exclude the I*resident from its debates, except upon extraor- 
dinary occasions, and to put a responsible cabinet \f ministers between 
itself and the head of the government. Two months later it forced M. 
Thiers to resign and elected Marshal MacMahorn ;0 exercise the office of 
President in his stead, fixing his term at seven years and leaving the scope 
of his authority and of his relations to the legislature to be deternyned by 
the definitive constitutional laws it was about to frame. It had experi- 
mented long enough at governing and at the making and modi^ing of 
Executives, and was ready, as it no doubt saw the coun6*y was, for its 
final task. 


398. Scope and Character of the Constitutional and Organic 
Laws of 1875. — In framing the laws which were tp give shape to 
the new government the Assembly distinguished between those 
which were to be ‘constitutional ^ and subject to change only by 
special processes of amendment, and those which^ 'though ‘or- 
ganic,’ were to be left subject to change by the ordinary processes 
of statutory enactment by the two Houses of the Legislature. 
The ‘constitutional ’ laws, passed February 24Ah and 26th and J uly 
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16th, 187^, respectively, dealt in the simplest possible manner 
with the larger features of the new government’s structure and 
operation; the election and general powers of the President; the 
division of the National Assembly into two houses, a Senate and 
Chamber of Deputies ; the general powers and mutual relations of 
the two Houses, the President’s relation to them, and the general 
rules which should control their assembling and adjournment. 
Two ‘organic ’ statutes, bearing date August 2nd and November 
30th, 1875, respectively, provided for the election of Senators-and 
Deputies. The only radical amendment of tlie ‘constitutional ’ 
laws since then effected was made in August, 1884, when almost 
the whole of the constitutional law regarding the composition and 
powers of the Senate was repealed, and replaced by an ‘organic’ 
law (that is, an ordinary statute) vVhich introduced a number of 
important changes, and left the organization and authority of the 
Senate henceforth open to the freest legislative alteration, likely 
to l^e qjiecked only by the circumstance that the Senate must itself 
assent to the changes made. The ‘organic’ laws of 1875 with 
regard to elections to the Chamber of Deputies have been several 
times amended. 

399. The Sovereignty of the Chambers. — There can be no doubt 
that the National Assembly had invested Marshal MacMahon 
with the presidentfal power, upon the resignation of M. Thiers 
in May, 1873, with a distinct purpose. MacMahon was at once a 
popular and patriotic soldier and a partisan of monarchy. It was 
hoped that he might keep the chief executive place of the nation 
warm for some sovereign to be afterwards agreed upon and en- 
throned, — not necessarily by coxvp d'itai: perhaps by a mere 
modification Si the constitutional laws with regard to the person 
and powers of the head of the state. Sovereignty, nevertheless, 
passed under the new constitution to th? new National Assembly, 
the Senate and Chamber of Deputies. The ‘constitutional ’ laws 
of 1876 can be Changed at will by the legislature which they called 
into existence : changed by the simple subgtitution of action in 
joint Assembly for the ordinary separate action in two houses. 
The Senators* and Deputies have but to unite in National Assem- 
bly to become as sovereign as the Assembly which created them 
(see sec. 411). They are, besides^ the sole judges of their own 
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constitutional powers. No courts restrain them. France, like 
England, vests in her parliament a complete sovereignty of dis- 
cretion as to its own acts. 

400. The principal difference between the two cases is, that the English 
Parliament may exercise all its powers in the same way, by the ordinary 
procedure of enactment, whether it changes by the act a mere detail of 
the common law or a chief arrangement of the constitution of the realm, 
while the French chambers are put under limitations of procedure in 
respect of every alteration of the fundamental law. 

401. The constitutional arrangements thus effected have this 
admirable difference from all other previous constitutions France 
has had since the Eevolution : they do not pretend to constitute 
the whole body of her fundamental public law. They exclude 
neither precedent nor growth. In practice even the precedents 
of previous constitutions have been suffered to have a part in sup- 
plementing them. So much of former constitutional usage as is 
not incompatible with the laws and character of the Republic is 
regarded as still in force. There has been no absolute break 
with the past, but only a new construction on old foundations. 

402. The Chamber of Deputies. — It was the hope of the consti- 
tution-makers of 1875 that the Senate would have equal weight 
in affairs with the Chamber of Deputies; but^that hope has been 
disappointed. Effective power has fallen from' the first to the 
popular chamber, and the Senate has been ,thrust iqto a secondary 
role. Of the choice of members of the Chamber of Deputies, the 
constitutional laws say no more than that they shall be elected 
by universal suffrage. ‘Organic ^ statute law has organized the 
Chamber on the basis of one deputy to every seventy thousand 
inhabitants. Deputies must be at least twenty-five years of age,> 
and their term, unless the Chamber be sooner dissolved, is four 
years. The eighty-six Departments into which the country is 
divided are the basis of representation in the Chamber, as in the 
Senate (sec. 406). To each Department is assigned a certain 
number of deputies i according to its population; every Depart- 
ment, however, whatever its population, being entitled to at least 
three representatives. The deputies are elected, not ‘at large ^ 
for the whole Department, that is, on a general ticket, but by 
districts, as members of our federal Houi^e of Representatives 
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are chosen^ in the States (sec. 1286). The A-iTondissements serve 
as ‘congressional districts,* as we should call them,— and this 
method of voting is accordingly known in France as scndin 
d*arrondi88ement (ballot by arrondissement). 

403. This was the original arrangement of 1876 ; but in 1886 the system 
of voting for deputies in each Department on a general ticket, as we vote 
for presidential electors in the States, was introduced, being called scnitin 
de liste (ballot by list). It was adopted at the suggestion of Gambetta, 
who thought that a system of general tickets would give his party a freer 
sweep of popular majorities. In 1880, however, scrutin d'arrondissefflent 
was reestablished, because scrutin de lists had given too free a sweep to 
the popular majorities of General Boulanger. 

404. The principal colonies, too, are entitled to representation 
in the Chamber. Algiers sends £ve deputies; Cochin-China, 
Guadaloupe, Guyana, India, Martinique, Eeunion, and Senegal 
each send one. All counted, there are five hundred and eighty- 
foui; deputies. Elections to the Chamber do not take place at 
regular intervals and on fixed dates named by statute, but must be 
ordered by decree from the President of the Kepublic in each case. 
The law directs, however, that the President must order an elec- 
tion within sixty days, or, in case of a dissolution, within two 
moxxths after the expiratioh of a ternf of the Chamber; and that 
the new Chamber nAist come together within the ten days follow- 
ing the election. At least twenty days must separate decree and 
day of election. 

406.^ Election by Majority. — The law governing the election of 
Deputies provides against choice by plurality on the first ballot ; and the 
result is unfortunate. If there are more than two candidates in an elec- 
toral district ^ arrondissement)^ an election on the first ballot is possi- 
ble only if one of the candidates receives an absolute majority of all the 
votes cast not only, but also at least one>fc^rth as many votes as there 
are registered voters in the district. If no one receives such a majority, 
another vote must be taken two weeks later, and at this a plurality is 
sufficient to el&t. The result is, that the multiplication of parties, or 
rather the multiplication of groups and factions within the larger party 
lines, from which France naturally suffers overmuch, is directly encour- 
aged. Rival groups are tempted to show their strength on the first ballot 
in an election, for the purpose of winning a place or exchanging favor 
for favor in the second. They lose nothing by faffing in the first ; they 
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may gain concessions or be more regarded another time by showing a 
little strength ; and rivalry is encouraged, instead of consolidation. France 
cannot afford to foster factions. 

406. The Senate. — By an act of the National Assembly passed 
August 14th, 1884, almost the whole of the constitutional law of 
February 24th, 1875, relating to the organization of the Senate 
and to the qualifications and election of senators was stripped of 
its ^constitutional ’ character and became an ordinary statute. 
Four months liter it was replaced by the act of December 9th, 
1884. In all that respects its organization and in much that re- 
spects its powers the Senate has become a merely statutory body. 
So far as the ‘constitutional ’ laws are concerned, it might be con- 
stituted by executive appointment or by lot. By statute it has 
been made to consist of three hundred members chosen by ‘elec- 
toral colleges ’ specially constituted for the purpose in the several 
Departments and colonies, and the term of senatorship has been 
fixed at nine years. Forty years has been declared the minimum 
age for senators. The electoral college for the choice of senators 
is composed in each Department of the deputies from the Depart- 
ment, the members of the ‘General Council ’ of the Department 
(sec. 447), and the members of the Councils of its several Arron- 
dissements (sec. 455), togi&ther with delegates chosen in each 
Commune by the Communal Council from ^mong the qualified 
voters of the Commune (sec. 464). One -third of the membership 
of the Senate is renewed every three years. In legal powers 
the Senate is in all respects upon a footing of equality with 
the Chamber of Deputies, except that money bills must origi- 
nate with the Chamber; and though it has in practice been con- 
ceded that the Senate may amend them, it has. been doubted 
whether it can of strict legal right add to money bills. In 
political power, of courss, the Chamber overshadows and domi- 
nates the Senate. 

407. Until 1884 the law provided that seventy-ffye of the senatorial 
seats were to be fillejji by the choice of the Senate itself, and held for life. 
By virtae of the constitutional change effected in 1884, all i acancies occur- 
ring in these life-memberships are now filled by electioh in the Depart- 
ments, as other seats are, and for the usual term of nine years. This 
process will in time, of course, do away with all life-membeistdp. 
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408. lAsgislation detenriines from time to time how many senators shall 
be elected by each Department. According to the present distribution ten 
are returned by the city of Paris, which itself constitutes the Department 
of the ^ine. Other Departments vary in their representation from two to 
eight. “ The following elect one senator each : the Territory of Belfort, the 
three Departments of Algeria, the four colonies, Martinique, Guadaloupe, 
Reunion, French Indies.” (Law of Dec. 9, 1884.) 

409. In Case of UBurpation. — In case the Chambers should be ille- 
gally dissolved or hindered from assembling, the General Councils of the 
Departments are to convene without delay in their respective places of 
meeting and take the necessary steps for preserving order and qfliet. 
Each Council is to choose two delegates to join delegates from the other 
Councils in assembling at the place whither the members of the legal gov- 
emnient and the regular representatives of the people who have escaped 
the tyranny have betaken themselves. The extraordinary assembly thus 
brought together is authorized to conftitute itself for business when half 
the Departments shall be rei)re8ented ; and it may take any steps that 
may be necessary to maintain order, ailminister affairs, and establish 4;he 
independence of the regular Chambers. It is dissolved, ipso facto^ so soon 
;v8 title regular Chambers can come together. If that be not possible, it is 
to order a general election, within one month after its own assembling. 

410. The National Assembly : its Functions. — The Senate and 
Chamber of Deputies meet together in joint session as a National 
Assembly for two purpose’s : the revision of the Constitution and 
the election of the^resident of the Kepublic. Since November, 
1879, the Houses ha.ve met for the performance of their ordinary 
legislative fu Actions in Paris; as a National Assembly they meet 
in Versailles, apart from the exciting influences of the great capi- 
tal, which has led so many assemblies captive. Whether met for 
the election of the President or for the revision of the Constitu- 

^tion, tlie Natfonal Assembly must do the single thing which it 
has convened to do and then at once adjourn. For the election 
of the President there are clearly det^.rmined times and occa- 
sions : whenever the office of President falls vacant, whether by 
the death or resignation of the President or by the expiration of 
his term. 

411. Eevision of Constitution. — A reviSion of the Consti- 
tution may take place whenever the two Houses are agreed that 
revision is necessary. It has, thus far, been customary for the 
Houses to consider separately beforehand not only the propriety 
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of a revision, — that standing constitutional rules "require, — but 
also the particular points at which revision is necessary and 
the lines on which it should proceed; and to know each other’s 
minds on these important heads before agreeing to a ''National 
Assembly. Alike for the election of a President and for the 
adoption of constitutional amendments an absolute majority vote 
of the united Chambers suffices. 

412. It might easily happen that the majority in one of the Houses 
^ould be outvoted on joint ballot in National Assembly. If such were 
likely to be the case, that majority could hardly be expected to con- 
sent readily to a joint session. France has, not two, but many national 
parties, and it is not always possible to effect the same combination of 
factions in support of a measure in both the Houses. Cases must fre- 
quently arise in which a joint vote of the Houses upon a particular measure 
would carry with it defeat to the policy preferred in one of them. And 
(yet there is no legal obstacle to prevent the majority in a joint session 
taking up and deciding questions not agreed upon beforehand. The only 
guarantee is good faith. 

413. The National Assembly is the most completely sovereign 
body known to the Constitution, there being but one thing it 
cannot do under existing law : it cannot sit as long as it pleases. 
Its sessions must not exceqd in lengtji the duration of an ordi- 
nary legislative session (five months). It is ^ indeed, forbidden, 
besides, to consider the repeal of republican government; but it 
could repeal the law which forbids it. 

414. The officers of the Senate act as officers of the National Assembly. 
They consist of a President, four Vice-Presidents, six Secretaries, and 
four Quaestors, elected for one year. The Chamber of Deputies has the 
same offices, with the addition of two more secretaryships. 

415. The President of the Bepublic. — The president, elected by 
the joint ballot of the Chambers, is titular head of the Executive 
of France. His term of office is seven years. He has the power 
of appointing and removing all officers of the public service. He 
has no veto on legislation, but he is authorized to demand a re- 
consideration of any<, measure by the Houses. He can adjourn the 
Chambers at any time (though not more than twi^e during the 
same session) for any period not exceeding one month; he can 
close a regular session of the Houses at his discretion after it has 
continued five months, and an extra session, when he pleases; and 
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he can, with the consent of the Senate, dissolve the Chamber of 
Deputies, even before the expiration of the five mouths of its 
regular session. A dissolution of the Chamber of Deputies 
puts an end also to the sessions, though not to the life, of the 
Senate; for it cannot act, except as a court, without the Chamber. 
In the event of a dissolution, as has been said, the President 
must order a new election to be held within two months there- 
after, and the Houses must convene within ten days after the 
election. “ The President is responsible in case of high treason 
only,” says the constitutional law of February 25th, 1875; and, 
in case of high treason the Chamber must impeach, the Senate 
try, him. As a matter of fact, however, four out of the six 
Presidents of the Eepublic have been icfrced or have chosen to 
resign. Not one has completed his full term of seven years : for 
Carnot was assassinated and Faure has been (1897) but two years 
in office. 

% 

416. The only limitation put by law upon the choice of the National 
Assembly in electing a President of the Republic is, that no one shall be 
chosen President who is a member of any family which has occupied the 
throne of France. Members of these families are also excluded from 
seats in either the Chamber pr the Senate^. 

417. The President’s power of dissolving the Chamber might, on occa- 
sion, be used to bar even the proceedings of the National Assembly. Tlie 
consent of the Senate having been obtained, the President could dissolve 
the Chamber while the •National Assembly was in pession, and so deprive 
that body of two-thirds of its members, leaving it without that * absolute 
majority,’ lacking which it can take no authoritative action. Such a 
course would, however, be clearly revolutionary, — more revolutionary 
than any action of the Assembly that it might be used to prevent, — and 
woulJ, thougl/ perhaps technically defensible, have no real sanction of law. 

418. Influence of President and Senate. — The President and Senate, 
it will be seen, are given a really very gre^it power of control over the 
Chamber of Deputies. It is within the choice of the President to moder- 
ate the excesses of the Chamber by returning bills to it for reconsidera- 
tion, or by adjourning it during a period of too great excitement ; and it 
is within the choice of the President and Senate acting together to appeal 
from its dcM^isions to the constituencies by a dissolution. The Senate, 
moreover, haft once and again been given so many members of real weight 
of character and distinction of career that it would seem to have been in 
a position to act in restraint of the Chamber with firmness and success. 
But, though the Naticpial Assembly which elected Thiers and MacMahon 
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and put together the framework of the constitution may have intended the 
new government to be in some real sense a government by the President, 
it has in fact never shown the President in any degree a master in affairs 
since the days of MacMahon himself. MacMahon exercised tldj power of 
dissolution, with the approval of the Seriate ; but the change of Deputies 
only taught him the real character of the government, as a government 
subject to the will of the Chamber. Year by year the subordinate position 
of the Senate and the irregular but always irresistible power of the Chamber 
have become more and more obvious. The later presidents have been qien 
of so little commanding force and the Senate has played so timid a part 
in affairs that their position of advantage has been altogether sacrificed ; 
and the unbridled license of the Chamber constitutes one of the chief 
menaces to the succes.s and even to the existence of the Republic. 

419. The Cabinet and. the Council of Ministers. — A Cabinet of 
ministers constitutes a link between the President and the Cham- 
bers : and the political functions of this Cabinet are amongst the 
central features of government in France. It is to be carefully 
distinguished from the Council of ministers; both the Cabinet -and 
the Council consist of the same ])ersons; but the Cabinet is a 
political body exclusively, while the Council has only adminis- 
trative functions. The distinction illustrates pointedly the 

double capacity of the ministers. 

« . 

420. The Ministries. — There are now eleven ministers : the Minister 
of Justice^ filling the ofiice filled before the Revolution by the Chancellor ; 
the Minister of Finance^ who has taken the place of the Comptroller-Gen- 
eral of ante-revolutionary days (sec. 386) ; the Minister oY War^ who acta 
as head of the administrative department created in the time of Mazarin 
(1644) ; the Minister of Marine and the Colonies (1644) ; the Minister of 
Foreign A fairs (1644) ; the Minister of the Interior, an office created by 
the Constituent As.sembly in 1791, by a consolidation of the pr§-re volu- 
tionary offices of Comptroller-General and Minister of the Aoyal Household, 
except so far as the functions of the Comptroller-General were financial 
and bestowed upon the Minirter of Finance ; the Minister of Public Instruc- 
tion (1848), Religion (1848), and the Fine Arts; the Minister of Public 
Works; the Minister of Agriculture (an office created iji 1812, but after, 
wards abolished, to be revived in 1828-30) ; the Minister of Trade and 
Industry; and the >Jinister of Posts and Telegraphs, These last two 
offices were created in 1848 by subtraction from the department of the 
Interior. ^ 

421. The Cabinet. — As a Cabinet, the ministers represent the 
Chambers. They are commonly chosen froip amongst the mem* 
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bers of the Houses; but, whether members or not, they have, as 
niiuisters, the right to attend all sessions of the Chambers and to 
take a spQpially privileged part in debate. The same right ex- 
tends also to the Under-secretaries of Finance, of the Interior, 
of the Colonies, and of Fine Arts, who are, consequently, usually 
members of the Chambers. 

A minister may speak at any time in the Chambers ; not even the 
cloture (previous question) can exclude him. 

In 1888 the Minister of War was without a seat in the Chamber. 

422. The Council of Ministers. — As an aclmiuistrative Council 
tlie ministers are, in official rank at least, subordinate to the 
President, who is the Chief Executive. The Council sits in his 
])resence, though not under his presidency, but under that of a 
special ‘President of the Council’ chosen by the ministers fretn 
nmongst their own number. Its duty is to exercise a general 
oversight of the administration of the laws, with a view to giving 
unity of direction to affairs of state. In case of the death, resig- 
nation, or incapacitation of the President of the Republic, the 
Council is to act in his stead until the National Assembly can 
meet and elect his successor. Its members are ex officio members 
of the Council of f^ate, the highest judicial tribunal of the Re- 
public for the determination of administrative cases (sec. 468). 

423. Eelatiqn of the JUinisters to the President. — The Council 
of Ministers is a body recognized by law, the* Cabinet is not : it 
is only the ministers in consultation concerning matters affecting 
their political responsibility: it is, aside from such meetings for 
consultation, ojily a name representing their union in responsi- 
^)ility. But the two names, Council and Cabinet, furnish con- 
venient means for making plain the various relations of the 
ministers to the President. As a Council they are, in a sense, 
his creation; ai^a Cabinet they are, in a sense, his masters. The 
Executive Depantments or Ministries over which they preside 
are the creation, not of the Constitution or oj statutes, but of the 
President’s (J^ree. No decree of the President is valid, however, 
unless countersigned by the minister whose department is affected. 
Any such decree must, too, almost necessarily affect the budget, 
and must in that way come within the control of the ministers 
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and the Chambers. The ministers are the President’s appointees ; 
but he must appoint ministers who are in agreement with the 
majority in the Chambers, and they are responsible to the Cham- 
bers alone for their conduct in ofSce. The President is the head 
of the administration; but his salary is dependent upon the 
annual budget which the Minister of Finance presents to the 
Chambers ; and the items of the budget are matter of agreement 
between the ministers and the Chambers. * 

424. All these ‘buts’ are so many fingers pointing to the 
power of the Cabinet over the President. The Ministers are in 
fact not his representatives, but representatives of the Chambers. 
In this capacity they control not the policy only, but also the 
patronage of the government. • Naturally the President’s appoint- 
ments, needing, as they do in every case, the countersignature of 
a minister, are in general the appointments of the ministers ; and 
their appointments are too often bestowed according to their in- 
terest in the Chambers, — are too often used, in short, to be cast 
as bait for votes. 

425. The Patronage of Office, indeed, threatens to become even more 
of a menace to good government in France than it has been to good govern- 
ment in our own country undfer the federal system of appointment. The 
number of offices in the gift of the ministers in lirance is vastly greater 
than the number within the gift of the President of the United States ; 
and the ministers’ need to please the Chambejp by favors of any and all 
kinds is incomparably greater than our President’s need to please Con- 
gress, since they are dependent upon the good-will of the Chambers for 
their tenure of office, while he is not dependent on Congress for bis. 

426. There have never yet been in France, however, any such whole- 
sale removals from office upon the going out of one admiaistratioit and the 
coming in of another as we have seen again and again in this country ;* 
because there has really been no radical change of administration in 
France since the days of *MacMahon. In this country, as in England, 
there are two great national parties, and the government is now in the 
hands of one and again in the hands of the other. But in France a change 
of cabinet means nothing more than a change from the leadership of one 
group of Republicansfto the leadership of another, — or, at most, a change 
from the leadership of Republicans to the leadership of B^icals, who are 
simply extreme republicans. In England we hear of **Her Majesty’s 
Opposition ” : the party of the minority for the time being is known to be 
as patriotic, as much attached to the existing form of government, as sate 
to entrust power to, should it obtain a majority in the Commons, as the 
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party in office. But in France it is not so. Until very recent years, the 
only real party opposed to the Republicans was made up of persons known 
or Busi^pcted to be hostile to the very form of government under which the 
country is living. The people have never given it a majority in the 
Chamber, and have never been willing to entrust it with office. One 
group of Republicans, therefore, succeeds another ; one faction goes out 
of office, another cbmes in. Generally a new cabinet, just come in, is 
composed in part of men who held office also in the cabinet just thrust out. 
4t is a change only of chief figures. And so wholesale removals from 
office do not take place. 

427. Ministerial Eesponsibility. — Tiie responsibility of the 
ministers to the Chambers is of law, and not simply of custom 
as in England. Their tenure of office is dependent upon the 
favor of the Houses. It would d-iiibtless be so without law, for 
no policy of theirs could succeed without legislative approval and 
support, and it is French precedent as well as English for minis- 
ters to resign when defeated. They resign because they will not 
carry out measures of which they disapprove. In theory their 
responsibility is to both Houses; but, as a matter of fact, it is 
only to the Chamber of Deputies. The votes of the Senate alone 
seldom make or unmake Cabinets ; that has come to be recog- 
nized as the prerogative df the popular Chamber, which is more 
directly representiAive of the nation. 

428. Questions and Interpellations. — The ministers may be 
held closely to their responsibility at every turn of their policy 
by means of various simple and effective forms of inquiry on the 
part of*the Chambers. First of all is the direct question. Any 
member of either House may, after due notice given to the min- 
ister dbncernsSd, ask any question as to affairs of state; and an 
answer is demanded, by custom at least, to every question which 
can be answered publicly without detriment to the public interest. 
Next to the direct question, wjhich is a matter between the indi- 
vidual questioTier and the minister questioned, comes that broader 
form of challenging the policy of the Cabinet, known in France 
as the ^ Inteispellation.^ The simple questidher must first get the 
consent of th^ minister to hear his question ; an intei'pellation, on ' 
the contrary, can be brought on without awaiting the acquiescence 
of the minister. It is a special and formal challenge of the 
policy or action of the. Cabinet on some matter of the day, and is 
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commonly the occasion of a general debate. It usually results in 
a vote expressive of confidence or want of confidence in the min- 
isters, as the case may be. It is the question exalted into a 
subject of formal discussion : it is the weightiest form of interro- 
gating ministers ; it makes them and all that they have done the 
objects of set attack and defence. A third and still more formal 
method of bringing administrative acts under the scrutiny of the 
Chambers consists in the appointment of a Committee of Investi- 
gation. 

429. The power of interpellation has been so indiscriminately and un- 
wisely used in France as seriously to discredit her system of cabinet gov- 
ernment. The Chamber of Deputies is notoriously an intemperate body, 
and it seems constantly inclined to make of government a game at which 
it may match its wits with those of the ministers of the day. Interpella- 
tion is unhesitatingly used to take the ministers by surprise. Deputies 
lie in wait to take them at a disadvantage. They are interpellated,* 
moreover, most often, not upon questions of first-rate importance or in 
any way representative of their policy, but upon trivial matters of the 
moment. A sudden impulse upon a minor question of administration 
often determines the vote, and a cabinet goes out, it may be, as if by a 
trick, — not because its policy has been rejected or discredited, but be- 
cause a chance and temporary majority has. been got together against it. 
It is said that “ out of the twenty-nine ministries J^iat have resigned in 
consequence of a vote of the Chamber of Deputies since the cabinet has 
been made responsible, ten have fallen on account of orders of the day 
moved after an interpellation, or in course of a debate. Several of these 
orders covered, indeed, the general policy of the cabinet, but others had 
no such broad significance.” (Lowell, I., 122.) 

430. The ministers are, therefore, hardly more than nominally the 
leaders of the Chamber, holding their authority for bripf periqds and 
upon a very precarious tenure. For a little they represent a combination 
of Republican groups ; they have almost never since the establishment of 
the Republic had a thoroughly homogeneous majority behind them. The 
Chamber treats them as if they were still the agents and appointees of 
a monarch, instead of its own representatives, and is jealous and suspi- 
cious of them at every turn. The system no doubt awaits for its success- 
ful operation the fonx\|ition of two coherent national parties, capable of 
organizing for goveniment instead of merely for rivalry. 

r 

431. The Course olLegislation. — All propositions alike, whether 
made by ministers or by private members, have to go to a special 
committee for consideration before reaching a debate and vote by 
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the whole House; but the propositions of private members must 
pass another test before they reach even a special committee. 
They mi^st go first to the ‘Monthly Committee on Parliamentary 
Initiative/ and it is only after hearing the report of that Com- 
mittee upon bills submitted to it that the House determines 
wrhether particular measures shall be taken under further consid- 
eration and advanced to the special-committee stage. A vote of 
en*ergency taken upon the introduction of a measure can, how- 
ever, rescue a ministerial bill from all committee handling, •and 
a private member’s bill from the delays of the Initiative Com- 
mittee. 

432. The Committees. — The committee organization of the 
House is worthy of special remark. Every month during the 
session, the members of the Chamber of Deputies are divided by 
lot into eleven, those of the Senate into nine, Bureaux. These 
Bureaux select four ‘monthly committees,’ one on ‘Leave,’ one 
oil ‘Petitions,’ one on ‘Parliamentary Initiative,’ and one on 
‘Local Interests, ’ and one annual committee on the Budget, — each 
Bureau contributing its member or members. The Bureaux 
select, moreover, all the special committees to which bills are 
referred, except when the House prefers itself to elect a com- 
mittee ; and they themselves consider matters referred to them. 

483. It will be seen that this arrangement, making the composition of 
the Bureaux Mependeni? upon lot, as it does, and p:goviding for the montlily 
reconstitution alike of the Bureaux and of the committees which they 
selecK must effectually prevent the recognition or maintenance of party 
lines in the formation either of the Bureaux or of the committees, and 
seen^ in tha^way very well adapted to check the factional ardors of the 
Chamber. But the very existence of committees and of the matter-of- 
course reference of all measures to their consideration, means that the 
Chamber insists upon examining and s’/ting all proposals for itself, 
whether they have been introduced by the ministers or not. It means, 
consequently,, that the leadership of the ministers is thus still further 
broken and embarrassed. The committees will always insist upon put- 
ting some touch at least of their own handiwork jipon the bills submitted 
to them ; and even the ministers may count upon seeing their proposals 
pulled about and altered. 

434. The Budget Committee. — All financial matters are con- 
sidered by special standing committees chosen for one year; in 
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the Chamber of Peputies by a Budget Committee composed of 
thirty-three members, and in the Senate by a Finance Committee 
composed of eigliteen members; and these Committees, like other 
standing committees, arrogate to themselves something like abso- 
lute domination of the financial policy of the government, with 
the result of robbing financial legislation of order and consistency, 
and of sadly obscuring the responsibility of the ministers. Other 
committees simply consider and report; the Budget Commit|;ee 
undertakes often radically to revise, sometimes altogether to 
transform, ministerial proposals, originating when it was meant 
only to control.^ 

435. Government by the Chambers. — Ministerial responsibility 
has rapidly degenerated in Fraijce, during the past few years, into gov- 
ernment by the Chambers, or, worse still, government by the Chamber of 
IJeputies. Ministerial responsibility is compatible with ministerial leader- 
ship ; and under a ministry really given leave to direct the course of 
public policy, the Chambers judging and controlling but not directing, 
that policy might have dignity, consistency, and strength. But in trance 
the ministers have, more and more as the years of the llepublic have multi- 
plied, been made to substitute for originative leadership submissive obedi- 
ence, complete servility to the wishes, and even to the whims, of the 
Chamber of Deputies. The extraordinary functions which have been 
arbitrarily assumed by the Budget Committee simply mirror the whole 
political situation in France. The Chamber has ilndertaken to govern, 
with or without the leadership of ministers. So capricious, so wilful has 
it been in its rejection of every minister who ww.ld not at once willingly 
serve its moods, so impatient indeed of all real ministerial leadership, that 
almost every public man of experience and ability in France has now been 
in one way or another discredited by its action ; and France is staggering 
under that most burdensome, that most intolerable of all forms of gov- 
ernment, government by mass meeting, — by an inorganic^ popular assem- 
bly. It is this state of affairs which has once and again called forth so * 
loud a demand for a revision of the Constitution, and which has seemed 
upon at least one notable occasion to create an opportunity for another 
return to some sort of dictatorship. 

436. The Administrative and Judicial Powers df the Ezecutive. 

— It must not be sujtposed, because the life of a ministry is short 
• and its leadership in the houses uncertain, that itnvholly lacks 
power while it lasts. It inherits the traditional prerogatives of the 

i See the Sevtie des Deux Mondes for Nov. 1, J886, p. 226 et aeq. 
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French Executive, and they are very great. The powers of the 
President are the powers of the ministers. His power to exe- 
cute and administer the laws means, according to the immemorial 
practice in France, that he may not only freely interpret the 
laws but may also supplement them to meet circumstances and 
cover cases which the legislature did not foresee or provide for. 
He may not disregard the plain principles of the law, indeed, but 
h^need not be restrained by its detail; and in shaping adminis- 
trative arrangements, instructing officials, and developing plans 
to meet the requirements of public business the executive au- 
thority exercised by the ministers through the President’s decrees 
is in most cases wholly free from the trammels of statute. The 
Executive is expected to shape the laws to the cases that arise, 
and to supplement them where they lack completeness. The 
laws are, accordingly, for the most part themselves without, de- 
tailed provisions. They give the officers of state who are to exe- 
cu£e ^hem a principle by which to go rather than a body of 
minute instructions. The legality of administrative action, more- 
over, is tested, when challenged, not by the ordinary courts of 
law, in which private rights are determined and guarded, but 
by special administrative, tribunals in which the utmost latitude 
of discretion on th^ part of officers of state is the principle chiefly 
respected and enforced. The Executive inherits a very absolute 
tradition of power. 

t 

437. The President’s power to ‘ dispose of the armed force * of tlie 
nation has been employed in such a way as almost to amount to a decla- 
ration of war, in some of the aggressive colonial schemes into which recent 
French ministries have allowed themselves to be drawn. There goes with 
the executive power of appointment, too, an absolute power of removal 
from office, and all the vast official machinery of a centralized state is 
under the hands of the ministers to use alr^ost as they will. 

438. Departmental Functions. — The main duties of most of the 
Departments "a^re sufficiently indicated by their names. The 
Ministry of Justice controls the administratjoii of civil, criminal, 
and commdrcial law; in other words, is set over the judicial sys- 
tem of the country, Not over the whole of it, however. The* 
strict differentiation of functions insisted upon in France assigns 
to the Ministry of 'J/V’ar, the Ministry of Marine, and the Minis' 
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try of the Interior respectively, the administration of military, 
marine, and administrative law. The Ministry of Foreign Affairs 
controls the relations of France with foreign countries. The 
Ministry of the Interior undertakes all duties not assigned to any 
other executive Department. That of Finance collects, handles, 
disburses, and accounts for the revenues of the state. That of 
War directs all military affairs. That of Marine and the Colonies 
has, added to the duty of managing the navy, the duty of actipg 
for the colonies as all departments in one. The Ministry of Pub- 
lic Instruction, Religion, and the Fine Arts organizes and oversees 
education, from the primary schools up to the University, medi- 
ates between church and state, buys works of art for the state, 
directs the public art-schools, museums, and art-exhibitions, sub- 
sidizes the theatres, exercises ^a censorship over the drama, su- 
perintends conservatories and schools of music and oratory, and 
supervises the state manufactories of Sevres ware and tapestry. 
The Ministry of Public Works is entrusted with the managcmfent 
of the public highways, including the railways, and of the state 
mines, with the inspection of shipping and the care of seaports 
and liglithouses, and with the direction of the schools of engineer- 
ing and architecture. The Ministry of Agriculture is charged with 
the care of the forests, the proper irrigation of^the country, over- 
sight and assistance in the breeding of live-stock, sanitary regu- 
lations with reference to cattle diseases, and the administration 
of the various aids 'given by law to agriculture. The Ministry 
of Trade and Industry undertakes to provide for the interior com- 
merce of the country the facilities afforded by special courts 
of law, bourses and chambers of commerce, duly commissioned 
middle-men and factors, life-insurance companies, savings banks, 
and accident funds, the official examination and warranty of cer- 
tain classes of manufactured goods, the policing of markets, and 
the granting of patents and trade-marks; for the foreign com- 
merce of the country, it regulates duties and impj>lts, offers pre- 
miums for shipbuilding and seamanship, and collects statistics. 
A special * Bureau of Industrial Societies’ was added to this 
* Department in 1886. The Ministry of Posts and Telegraphs sees 
to the carrying and delivery of the mails, and to the telegraphic 
service of the country. 
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439. T^ie duties of most of these ministries illustrate the range 
of function assumed by the government in France (secs. 1479, 
1480) more conspicuously than they illustrate the form and spirit 
of her pplitical institutions. A mirror of the political life of 
France is to be found in the organization of the Ministry of the 
Interior, which is more largely concerned than any other Depart- 
ment with the multifarious details of local government. 

Local Government. 

440. France still preserves the administrative divisions created 
by* the Constituent Assembly in December, 1789. Instead of the 
old system of ecclesiastical dioceses, military provinces, and ad- 
ministrative ‘generalities ’ (sec. 38p), with their complexities and 
varieties of political regulation and local privilege, there is a 
system, above all things simple and symmetrical, of DepaHm^nta 
divided into Arrondissements, ArrondiasementB divided into Can- 
tons, and Cantona divided into Communea, Much the most signifi- 
cant of these divisions is the Department : whether for military, 
judicial, educational, or political administration, it is the impor- 
tant, the persistent unit of organization ; arrondissement, canton, 
an(^ commune are only divisions of the Department, — not frac- 
tions of France, but only fractions of her Departments. The 
canton, indeed, is little more than an election district; and the 
arrondissement is on^ a fifth wheel in the administration of 
the Department. The symmetry of local government is perfect 
tlirougkout. Everywhere the central government superintends 
the local elective bodies ; and everywhere those bodies enjoy the 
same jprivilegies and are hedged in by the same limitations of 

* power. 

441. The several parts of the systejn of local government in 
France will thus be seen to rest, not upon any historical ground- 
work, creating, each a vital whole, with traditions of local self- 
government handed down from an older time of freedom, but upon 
a bureaucratic groundwork of system. If,f therefore, France is 
now approaching confirmed democracy and complete self-govern- , 
ment, as there is good reason to believe she is, she is building, 
not upon a basis of old habit, fixed firmly in the stiff soil of wont 
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and prejudice, but upon a basis of new habit widely separated 
from old wont, depending upon the shifting soil of new develop- 
ments of character, new aptitudes, new purposes. Her new ways 
run across, not with, the grain of her historical nature. Her 
self-government is a-making instead of resting upon something 
already made. 

442. The Department: the Prefect. — The central figure of 
French administration is the Prefect, the legal successor of the 
Intendant (sec. 384). He is the agent of the central government 
in the Department. He is the recruiting officer of that district, 
its treasurer, its superintendent of schools,* its chief of police, its 
executive officer in all undertakings of importance, and the ap- 
pointer of most of its subordinate officials. He fills a double 
capacity: he is the agent and appointee of the central govern- 
ment, and at the same time the agent of the local legislative 
authorities. He is at once member and overseer of the General 
Council of his Department; and he is necessarily its agent, inas- 
much as he commands, as representative of the authorities in 
Paris, all the instrumentalities through which its purposes must 
be effected. A minister can veto any act of a Prefect, — for he 
is the representative of any minister who needs his executive aid 
in the Department, — but no minister ,can override him and act 
by his own direct authority. Until he is dismissed the minister 
must act through him. 

443. When acting as the agent of the central authorities in 
carrying out the provisions of general statutes or of general ad- 
ministrative regulations the Prefect has, of course, no choice but 
to obey the orders he receives from the ministers in Paris. But 
when he acts in local matters, he may use his own discretion and 
can be brought to book only by judicial process and upon com- 
plaint. It is of great consequence, therefore, that his powers in 
the field of local governnfent are so many and so important. He 
prepares the budget of the Department not only but also all the 
other business upon which the General Council of the Department 
(secs. 447-452) is exnected to act. His initiative determines the 
greater part of what that Council does ; and it can act only through 
him in getting its resolutions carried into effect. His police 

1 He appoints and disciplines the teachers. 
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power extonds beyond the organization and government of the 
police of the Department to the, at any rate, indirect control of 
the police organization and the police regulations of the Com- 
munes, DPi^ny of which are great cities, with elective officers of 
their own (sec. 458). Every mayor^s police appointments must 
be confirmed by him, and he alone can remove police officials 
from office in the Communes. ‘Police ’ affairs, in France, more- 
Dver, cover not merely the preservation of order and the enforce- 
ment of the law, but also such important matters as those, for 
example, which concern the public health. In respect of some 
matters of local management, too, the Prefect can act by direct 
orders of his own, addressed to the officials of the Communes, as 
if to his own immediate subordinates. He can in his discretion 
suspend the mayor of a Commune f/om office for a month^s time; 
lie can suspend also the session of a communal council (sec. 4C4) 
tor a like period. 

*444. The Prefect may take part in the proceedings of the General 
Council of the Department at any time except when his accounts are being 
considered. 

445. Such is the legal position of the Prefect. His actual position is 
somewhat different. The politics of the Republic, one of whose tendencies 
has been to contribute by ilegrees to local self-government, is making the 
Prefect more and more largely the executive agent of the General Council 
of his Department ; and has, moreover, already made his office a party 
prize. He is appointed by the Minister of the Interior and is in law first of 
all and chiefly the representative of the Interior. Put the other ministers 
also, as has been said, act through him in many things. The result is that 
his office is often emptied and filled again upon a change of ministers, — a 
change, that is, of the ruling group in the Chamber. He frequently owes 
his agpointmept to the favorable influence of the deputies and senators 
from his Department with the Minister of the Interior and he is kept, by 
his personal relations with them, close to local influences. He is, conse- 
quently, not the autocrat he was under Napoleon. He is, rather, the 
trimmer to local opinion too often found under popular governments. 

446. The Spoils System in France. — French administration in all 
its branches, indeed, and in all grades of its service, from the lowest to 
the highest, has suffered profound corruption thrc^gh the introduction of 
the fatal idea that public office may and should be used as a reward for 
party or personal services. Ministers have adopted, all too readily, the 
damning practice of distributing offices among their party followers as pay 
for party activity, and even among the friends and constituents of deputies, 
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in exchange for support iu the Chamber. And of course, v^hen short of 
gifts to bestow, the temptation is to empty as many offices as possible of 
opponents or hike-warm friends in order to have places to give away. 
This policy is likely to be doubly fatal to good government in France 
because of the very frequent changes of ministry at present characteristic 
of her politics. (Compare seca 426, 427.) 

447. The General Council of the Department. — The legislative 
body of the Department is the General Council^ which is made 
up of representatives chosen, one from each canton, by unive’*sal 
suffrage. Except during a session of the Chambers, the Presi- 
dent of the Republic may at any time dissolve the General Council 
of a Department for cause. The election of representatives to the 
General Council, like the election of deputies, does not take place 
upon days set by statute, but on days set by decree of the Presi- 
dent. Councillors are elected for a term of six years, one-half of 
the membership of the Council being renewed every three years. 
In order that members of the General Council may be in fact 
representatives of at least a respectable number of the voters of 
the cantons, the law provides, as in the case of the election of 
Deputies (sec. 40()), that no one shall be elected on a first ballot 
unless voted for on that ballot by an absolute majority in a poll 
of at least one-fourth of the registered voters. Attention having 
been called to the election by the failure of a first ballot, a plu- 
rality will suffice to elect on a second. In case of a tie, the older 

candidate is to be declared elected. 

1 ' 

448. The membersiiip of the Council varies in the several Departments^ 
according to the number of cantons, from seventeen to sixty-two. 

449. The General Council is judge of the validity of elections to iU 
own membership ; but it is not the final judge. An ap^^al lies from it£ 
decisions to the Council of State. A seat may be contested on the initia 
tive either of a member of the Council, the Prefect, or a constituent of th 
member whose rights are ill question. 

450. There are two regular sessions of the General Counci 
each year. The duration of both is limited by law: for the fir& 
greatt^fteen days, for .^he second to one month. Extrfi sessions c 
him in^ ^ called by the President of the Republic at tl 

m request of two-thirds of the members. If the Council : 
e outsit its legal term, it may be dissolved by the Prefec 
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if it overstep its jurisdiction in any matter, its acts may be an- 
nulled by a decree of the President. Members are liable to pen- 
alties for.non-attendance or neglect of duty. They are, however, 
on the other hand, paid nothing for their services. 

451. At the first regular session of the year the Council considers 
general business ; at the second and longer session it discusses the budget 
of the department, presented by the Trefect, and audits the accounts of 
the year. At eitlier session it may require from the Prefect or any other 
chief of the departmental service full oral or, if it choose, written re*{>lies 
to all questions it may have to ask with reference to the administration. 

452. The supervisory and regulative powers of the General 
Council are of considerable importance ; but its originating powers 
are of the most restricted kind, li has the right to appropriate 
certain moneys for the expenses of local government, but it 
not the right to tax for any purpose. The amount and the source 
of money it is to use are determined by the Chambers in 
Paris. Even such narrowed acts of appropriation as it can pass 
liave to be confirmed by presidential decree. Its chief functions 
are directory, not originative. It sees to the renting and main- 
tenance of the buildings needed for its own use, for the use of the 
Prelect and his subordinates, for the use of the public schools, 
and for the use of tfie local courts; it votes the pay of the police 
{gendarmerie) of tlie Department; provides for the cost of print- 
ing the election lists; Aipervises the administration of the roads, 
railroads, and public works of the Department; oversees the man- 
agement* of lunatic asylums and the relief of the poor. Most 
important of all, it apportions among the several arrondissements 
fhe direct taxes annually voted by the Chambers. 

453. The Dep art mental CommisBion. -r During the intervals between 
its sessions, the General Council is represented in local administration by 
a committee of its own members called the Departmental Commission, 
which it elects \q counsel and oversee the Prefect. The powers of this 
Commission, however, are merely advisory. 

• 

454. Central Control. — The most noticeable feature of this 
system is the tutelage in which local bodies and the individual 
citizen himself are kept. Fines compel the members of the Gen- 
eral Council to do their work, and then every step of that work 
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is liable to be revised by the central administration. Irregular!* 
ties in the election of a member may be brought to the attention 
of the General Council by the Prefect, as well as by its own 
members or by petition from the constituency affected. If the 
Council overstep the limits of its powers, it is checked by decree, 
and not by such a challenging of its acts in the courts by the 
persons affected as, in English or American practice, strengthens 
liberty by making the individual alert to assert the law on^his 
owrf behalf, instead of trusting inertly to the government to keep 
all things in order. Even expression of opinion on the part of 
the General Council is restricted. It may express its views on 
any matter affecting local or general interests, *if only it never 
express a wish which has a political character. * 

455. The Arrondissement is the electoral district for the Cham- 
bet of Deputies, the members of the Chamber of Deputies being 
elected, as we have seen, not *at large,’ for the whole Department, 
but by Arrondissements, — not by scrutin de Uste^ that is, but by 
scrutin d* arrondissement (sec. 404). It also serves as a judicial 
district and as the province of an arrondissemental Council. The 
Council of the Arrondissement (consell arrondissement)^ elected 
from the cantons, like the General Council of the Department, 
has no more important function than that of ^subdividing among 
the communes the quota of taxes charged to the Arrondissement 
by the General Council. For the rest, it, merely g^ves advice to 
administrative officers appointed by the ministers in Paris. Its 
decisions are largely controlled by the Prefect, and maj^ be an- 
nulled by the President of the Republic. 

456. The Canton is the electoral district from which members 
are chosen to the General Council and the Council of the Arron-* 
dissement ; it marks the jurisdiction of the Justice of the Peace; 
it is a muster district for the army, and serves as a territorial unit 
of organization for registration and for the depai;jtmental care of 
roads; but it has no administrative organization of its own. It 
is a mere region of efenvenient size for electoral and like purposes. 

457. The Commune, unlike the arrondissement and canton, is 
as vital an organism as the Department. All towns are com- 
munes; but tl^e is, of course, a much larger number of rural 
than of town communes. 
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468. There are 36,170 Communes, most of which have less than 1500 
inhabitants and many of which have less than 500. One hundred and 
seventeen have more than 20,000. Every city of France, except Paris and 
Lyons, ^s organized as a Commune. 

459. The general rule of French administration is centraliza- 
tion, the direct representation of the central authority, through 
appointed officers, in every grade of local government, and the 
ultimate dependence of all bodies and officers upon the ministers 
in* Paris. In one particular this rule is departed from in the 
Commune. The chief executive officer of the Commune, the 
mayor, is elected, not appointed. He is chosen by the Municipal 
Council from among its own members, and is given one or more 

assistants elected in the same way. 

• 

460. Down to 1874 the mayors of the more populous Communes were ap- 
pointed by the authorities in Paris, the mayors of the smaller Communes 
by the Prefects. Between 18.31 and 1862 the choice of the appointing 
■ po^er was confined to the members of the Municipal Councils ; between 
1852 and 1874 the choice might be made outside those bodies. From 1874 
to 1882 the smaller Communes elected their mayors, indirectly as now. 
Since 1882 all mayors have been elected. 

461. The Communal Magistracy. — The mayor and his assist- 
ants do not constitute an ’executive hoard : tlie mayor’s assistants 
are not his eolleagdes. He is head of the communal government: 
they have their duties assigned to them by him. The mayor is 
responsible, Aot to tht? Council which elects •him, but to the cen- 
tral administration and its departmental representative, the Pre- 
fect. Once elected, lie becomes the direct representative of the 
Minister of the Interior. If he will not do the things which the 
, laws (femand of him in this capacity, the Prefect may delegate 
some one else to do them, or even do them himself instead. For 
cause, both the mayor and his assistants may be suspended, by 
the Prefect for one month, by the Minister of the Interior for 
three months, •and all their acts are liable to be set aside either 
by Prefect or 'minister. They may even be removed by the 
Executive. • 

• 

462. In case of a removal it is the duty of the Municipal Council to fill 
the vacancies, and to fill them with other men ; for removal renders the 
mayor or his assistants ineligible for one year. 
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463. One of the duties of the mayor is to appoint the police force and 
other sahoidinate officers of the Commune ; but in Communes of over 
forty thousand inhabitants the mayor^s composition of the police force 
must be ratified by decree, and in other Communes all his aijpointments 
must be confirmed by the Prefect 

464. The Municipal Council. — There is in every Commnne a 
Municipal Council (of from ten to thirty*six members^ according 
to the size of the commune) which has, besides its privilege of 
electing the mayor and his assistants, pretty much the same place 
in the government of the Commune that the General Council has 
in the government of the Department; and, in the main, a like 
dependence upon the approval of the central administration. 
Unlike the General Council, the Municipal Council is liable to 
be suspended for one months by the Prefect ; like the (Jeneral 
Council, it may be dissolved by decree of the President passed 
in*the Council of Ministers. It holds four regular sessions each 
year, one of which it devotes to the consideration of the munici' 
pal budget, which is presented by the mayor. Its financial ses- 
sion may continue six weeks; none of its other sessions may last 
more than fourteen days. The mayor acts as its president, ex- 
cept when his own accounts are under consideration. 

n 

465. Neither the Municipal Couucil nor the Council of the Arrondisse- 
ment is judge of the validity of the elections of its members. Contested 
election cases are heard by the Prefectural Council (sec. 409). 

466. Until 1831 the Municipal Council wastfliosen by the Prefect from 
a list of qualified persons made up in the Commune. Between 18*31 and 
1848 its members were elected by a restricted suffrage. Since 1848 they 
have been elected by universal suffrage. 

467. In case of a dissolution of the Municipal Council^ its placg may be 
taken, for the oversight of current necessary matters, by a delegation of^ 
from three to seven membei’s appointed by the President of tlie Kepubllc 
to act till another election #an be had. This delegation cannot, however, 
take upon itself more than the merely directory powers of the Council. 

468. Adminiftrative Courts : the Council of Sta^! — So thorough 
is the differentiatioi^ of functions in France that actions at law 
arising out of the conduct of administration are instituted, not in 
the regular law courts connected with the Ministry of Justice, 
but in special administrative courts connected with the Ministry 
of the Interior. French thought, inherited from days of un- 
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bounded royal prerogative, makes sharp separation between 
Public Law, which concerns the action of the government, and 
Private I#iw, which concerns the relations of individuals to one 
another. The ordinary courts will determine the rights of an 
individual when they concern the action of another individual; 
but the special courts of the administration must determine the 
questions involved in any challenge of official action, — in any 
challenge of the public power. (Comp. sec. 437.) The highest 
of these courts is the Council of State, which is composed of •the 
ministers, and of various high administrative officers of the per- 
manent service. It is the court of last resort on administrative 
questions. It is also charged with the duty of giving advice to 
the Chambers or to the government pn all questions affecting ad- 
ministration that may be referred to it. 

469. The Prefectnral Council. — Below the Council of St^e 
ai^e the Prefectural Council, a Court of Revision, a Superior 
Council of Public Instruction, and a Court of Audit. These are 
not subordinate to each other; each is directly subordinate to the 
Council of State. The Prefectural Council is directly associated 
with the Prefect and is the most important of them. It has, 
amongst other weighty functions, that of determining the validity 
of elections to the# Council of the Arrondissement and to the 
Municipal Council. Por the rest, it has jurisdiction over all ad- 
ministrative questions, find over all conflicts bjftween administra- 
te ve authority and private rights. Its processes of trial and 
adjudication are briefer and less expensive than those of the 
ordinary law courts. In almost all cases an appeal lies to the 
Council«of State. 

I 

470. The Prefect is the legal representative of the government in cases 
brought before the Prefectural Council ; bu>that court is not at all under 
his dominance. It is composeti of permanent judges, one of whom, at 
least, is usually of long administrative experience. Its members are 
appointed, and, far cause, are removable, by the central administration. 

471. Bach minister is himself a judge of first instance in cases whose 
oonsideratioA is not otherwise pro\nded for, an appeal almost always 
lying, however, to the Council of State. Prefects and mayors are, in 
like manner, judges of first instance in certain small cases. 
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The Administration op Justice. 

r 

472. Ordinary Courts of Justice. — The supreme court of France 
is the Cassation Court (the Court, that is, of reversals or appeals) 
which sits at Paris. Next below it in rank are twenty-six Courts 
of Appeal, the jurisdiction of each of which extends over several 
Departments. These hear cases brought up from the courts^ of 
first? instance which sit in the capital towns of the arrondisse- 
ments. These last consider cases from the Justices of the Peace, 
who hold court for the adjudication of small eases in the cantons. 
By decree of the President, passed in the Council of Ministers, 
tlie Senate may be constitiitef\ a special court for the considera- 
tion of questions seeming to involve the safety of the state; and 
sueh questions may be removed by the same authority from the 
ordinary courts. 

473. The appointment of all judges rests with the President, 
or, rather, with the Minister of Justice; and the tenure of the 
judicial office, except in the case of Justices of the Peace, is 
during good behavior. In the case of Justices of the Peace, 
the President has power to remove. 

474. Jury Courts. — In France, the ordinary civil courts are 
without juries; the judges decide all questions of fact as well 
as all questions of law. There are, howeyer, special jury courts 
(cours d'aasUes) constituted four times a year in each Department 
for the trial of crimes, and of political and press offences; and 
in these the jury is sole judge of the guilt or innocence of the 
accused; the judges determine the punishment. 

476. Tribunal of Conflicts. — Between the two sets of courts, 
the administrative and t^e ordinary, there stands a Tribunal ol 
Conflicts, whose province it is to determine to which jurisdic- 
tion, the administrative or the ordinary, any case, belongs whose 
proper destination, or forum, is in dispute. This Tribunal con- 
sists of the Privy Ssal as president, of three State^ Councillors 
chosen by their colleagues, and of three members of the Cassa' 
tion Court selected, in like manner, by their fellow-judges, 
besides two members chosen by those already mentioned. 
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VII. 


THE GOVERNMENTS OP GERMANY. 

476. The Fenialization of Germany was in some points strongly 
contrasted with the feudalization of France. There was in Ger- 
many no Romanized subject population such as existed in Gaul, 
with habits which should enter like a leaven into the polity of 
their conquerors. Beyond the Rhine all were of one genjral 
kin, all bred to the same general customs. What was new 
tlic^ was the great Frankish kingship of Merowingian and 
Carolingian, — the new size and potency of the regal power bred 
amidst the readjustments of conquering migration by the domi- 
nant Franks. For the rest, there was at first the old grouping 
about elective or hereditai'y princes, the old tribal individualities 
of custom, the old, organization into separate, semi-independent, 
self-governing communities. Feudalism came, not so much 
through fresh gifts of land and novel growths of privilege based 
upon such fresh gifts,* not so much through ‘benefice ’ and ‘com- 
mendation ’ (secs. 305-308, 310), as through the official organiza- 
tion of the Frankish monarchy. 

477., Official System of the Frankish Monarchy: the Grafen. — 

• In order to exercise their kingly powers the more effectually, the 
Frankish raouarchs adopted the natural plan, for which there was 
Roman precedent, of delegating their* functions to officers com- 
missioned to act as their representatives in various districts of 
their extensive domains. There does not seem to have been any 
symmetrical division of the territory into districts to fit the official 
system. Hqfe and there there were counts (Grafen), the king’s 
vicegerents in the exercise of the financial, judicial, and military 
prerogatives of overlordship; but the limits of their jurisdiction 
were not always sl^rply defined. There were, for one thing, 
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many exemptions from their authority within the gcmeral dis* 
tricts allotted them. There were the dignity and pretensions 
of provincial princes to be respected; more important still, there 
were the claims of the great landowners to a special juifisdiction 
and independent lordship of their own to be regarded. As a 
matter of policy such claims were generally allowed. The 
demesnes of the greater landowners were cut out from the ad- 
ministrative territory of the G^ra/ and given separate political 
funcjions. Barons, such as we have seen in France, — local 
autocrats with law courts and a petty sovereignty of their own, 
— were freely created. The king apparently could not deny them 
the immunities ' they demanded. 

478. The Hagistracy of Office and the Magistracy of Proprietor- 
ship. — There thus grew up, side by side, a double magistracy — 
a magistracy of office and a magistracy of proprietorship. The 
Oraf ruled by virtue of his office; the baron by virtue of his 
landed possessions: there were lords by privilege 
herren), and lords by commission. As time went on the two sets 
of magnates drew nearer and nearer to the possession of a com* 
mon character through an interchange of qualities. The office 
of Oraf tended more and more to become hereditary and to con- 
nect itself with the ownership of large estates. Heredity of 
title and prerogative was the almost irresistible fashion of the 
age : the men of greatest individual consequence, besides, — the 
men who were fit because of their individual weight to be dele- 
gated to exercise the royal authority, — were commonly the men 
of large properties. Either there went, therefore, along with the 
grafship, gifts of land, or else men already sufficiently endowed 
with lands were given the grafship : and as the office connected, 
itself with proprietorship it took from proprietorship its invari- 
able quality of heredity.* This was the double process ; Grafs 
became hereditary territorial lords; and hereditaqf territorial 
lords acquired either the grafship itself or powers* quite as great. 

479n^'^areditary (Jhiefs. — Add to this hierarchy the more 
nlete tribes, and the tale of greater lords is com- 

of the on(x®® P^i^^ces were, by traditional title a{ least, rulers 
dencv had communities which Frankish ascen- 

he days of conquest united under a common author- 
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ity. In many cases, no doubt, they retained a vital local sway. 
They were intermediate, in the new political order, between the 
king and 4:he barons. 

480. Full Development of Territorial Sovereignty. — By the 

thirteenth century German feudalization was complete. Princes 
(dukes), OrafSi and barons had all alike become lords within 
their own territories {Landeaherren) , Bishops and abbots, too, 
as HI France, had entered the competition for power and become 
themselves Orafs and barons. That territorial sovereignty, that 
private ownership of political authority which is the distinguish- 
ing mark of feudalism, and which we have seen so fully de- 
veloped in France, is present in as full development here in 
Germany also. But the elements jof the development are very 
different in the two countries. In France we have seen the ap- 
pointment of royal delegates come after the perfecting of feudal- 
. and lead, through the gradual concentration of judicial and 
other authority in the king’s hands, to tlie undermining and final 
overthrow of baronial sovereignty (secs. 380, 385). In Germany, 
on the contrary, the royal representatives, appointed while feudal- 
ism was taking shape, themselves entered and strengthened the 
baronage, quitting their dependent functions as officials for the 
independent privileges of territorial lords. 

481. The Harkgraf. — One office especially fostered feudal in- 
dependence ia Germany. Outside the hierarchy I have described, 
and standing in special relations with the king, was the Mark- 
grafy — the Graf of the Mark or border, set to defend the kingdom 
against inroads by hostile peoples. He was of course chosen 
chiefly 4)ecausc' of his capacity in war, and was of the most im- 
•i^erative, masterful soldier breed of the times. To him, too, were 
necessarily vouchsafed from the first e:|traordinary powers. He 
was made virtual dictator in the unsettled, ill-ordered border dis- 
trict which he was appointed to hold against foreign attack; and 
he was freely given all the territory he could coiupier and bring 
under the nominal authority of the king. »It was tlms that the 
Mark Brandenburg spread itself out to the northeast, to become 
at last a great kingdom, and that the Ostmark, established by 
Charles the Great as a barrier against the Hungarians, increased 
till it became the groat state of Austria. The Markgraf was not 
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long in becoming virtually a ruler in his own rights little dis* 
turbed by the nominal suzerainty of a distant monarch, and pos* 
sessed by fast hereditary right of the titles and pow^ which 
would one day make of him a veritable king. 

482. The Empire. — Charles the Great set for his successors 
the example of a wide rule and a Koman title. But for many 
a long age it seemed as if he had left behind him nothing but a 
tradition and a scheme of power which no man was able to take 
up. * His great empire fell to pieces, never to be put together 
again, except as it seemed to rise once more for a little space in 
the days of Charles V. Even the greater fragments of it fell 
apart beyond the Khine, shattered by the disintegrating forces 
of feudalism. But the nam^ and shadow of the imperial power 
persisted from age to age with a strange vitality. First a line 
of«Saxon princes, then men of the Franconian house, after them 
the masterful Hohenstaufan essayed the office Charles had 
great, wielding such authority as they could as power came and 
vent amidst the shifting scene of German politics. Finally the 
succession fell to the house of Habsburg, who were building a 
\reritable kingdom together upon the southern skirts of Germany, 
where the Ostmark had grown to be Austria. As their strength 
increased, their presidency amidst the Germq^n states became an 
unmistakable power of command, and Germany had at last a 
leader, if not a master. 

483. The Imperial Cities. — While tfte imperial power lan- 
guished a notable thing happened. Germany gave birth .to great 
free cities, set like independent states in the midst of their weak 
neighbors. The cities of the Empire had, as fexdalisn^ devel- 
oped, fallen into its order in two classes. Some of them held* 
their privileges of the Emperor himself, were his immediate vas- 
sals; others were subordinated to some feudal lord and were sub- 
jects of the Empire only through him. The position of those 
immediately dependent upon the Emperor was much more advan- 
tageous than the position of those who had lesser and nearer 
masters. The imperial supervision was apt to be much less 
exacting than the overlordship of princes who, having less wide 
interests to care for than those which busied the Emperor, could 
render their power greater by coneentration4 They were always 
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near at hand and jealous of any moyement of independence on the 
part of the towns within their domain; the Emperor, on the other 
hand, was often far away and never by possibility so watchful. 
He was »represented always by some deputy; but the presence 
of this officer did not greatly curtail municipal self-government. 
In the thirteenth century even this degree of control was got 
rid of at the suit of some of the cities. They were allowed to 
become ‘free* imperial cities, bound to the Emperor only by 
swbrn allegiance, not by any bonds of actual government. The 
next step in the acknowledgment of their independence and' im- 
portance was their admission to representation in the Diet of the 
Empire, — and such recognition was not long delayed. The rdle 
of these great free cities i-i imperial affairs became one of the 
most important of the many independent roles played on the 
confused stage of that troubled time. Liibeck, Hamburg, and 
Bremen retain to this day a certain privilege of position as ibee 
in the German Empire (secs. 497, 500). 

484. The Bwiee Conledenitioii. — Almost at the very time that 
the Habsburgs first won the imperial crown and acquired the duchy of 
Austria, some of their Swiss dependencies broke away from them, and 
established an independence never since permanently broken. Schwyz, 
Uri, and Unterwalden, the sturdy little mountain communities grouped 
about the southern ^d of quiet Lucerne, with whose struggle for freedom 
the glorious story of the Swiss Confederation begins, contained some part 
of the estates of the Counts of Habsburg, whose hereditary domains 
touched the olher end oi'f^ucerne, and stretched vtide to the north about 
the further shore of Lake Geneva, and southward again on the West. The 
region of the Alps contained the notable imperial cities of Zurich, Berne, 
Basle, and Schaffhausen ; and Schwyz, Uri, and Unterwalden claimed to 
be inofnediate vassals of the Emperor, as thei^e cities were. The Counts 
of Habsburg, in despite of this claim, sought to reduce them to submission 
to themselves. The result was a long struggle in which the three littL 
cantons, at first joined only by their neighbor canton. Lucerne, but after- 
wards by Zurich, Glarus, Zug, and Berne, were eventually completely 
victorious. B}', the formation of this famous league of free cantons and 
cities, at first known as the ** Old League of High Germany,** but ulti- 
mately as Switzerland (the land of Schwyz), there emerged from the 
German £mp|re one of the most interesting states known to history. It 
may be said to have been the ofbpring of the disintegrating forces of the 
Empire, a living proof of its incoherence. In the next chapter we shall 
consider its political development with the special attention which it merita 
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485. Anstria’s Rival, Prustta. — While Austrians power was on 
the make a formidable rival had grown up in the north| out of 
the North Mark established in the tenth century as the Empire^s 
barrier against the Wends. Men of energy and daring had 
steadily pushed forward the eastern boundaries of the Mark until 
it had become a great territory, the Mark Brandenburg. In the 
fifteenth century the mai-kgrafship fell into the hands of a race 
more capable than the Habsburgs, the Hohenzollern of Nfirnberg. 
Under them it waxed greater yet alike in territory and in organ- 
ized power: took in Prussia, the district from which it was to get 
its later name, and got ready for the great r61e it was to play in 
the seventeenth, eighteenth, and nineteenth centuries. In 1640 
Frederic William, the Great Elector (1640-1688), came upon the 
stage, to make his power a determining element in the politics of 
Europe. His son was Frederic, the first ‘ king of Prussia.^ 

*486. Frederic the Great. — Frederic, the first king of Prussia, 
governed from 1688 to 1713. His son, Frederic William- ^ 
(1713-1740), rounded out Brandenburg's possessions and hoarded 
the money and prepared the army with which his son, Frederic 
the Great (1740-1786), was to complete the greatness of Prussia. 
The great Frederic took Silesia from Austria, and then, joining 
in the heartless and scandalous partition of Poland in 1772, filled 
up the gap between Brandenburg and East- Prussia with West 
Prussia and the Netze district, territory already thoroughly Ger- 
man. The second and third partitions ^of friendless Poland in 
1793 and 1795 added to Prussia the districts now known as South 
and East Prussia. 

Prussia was at last ready for her final rivalry with Austria for 
the leadership of Germany. But first there was* to be the great 
storm of the Napoleonic wars, which was to sweep away so much 
that was old in Germau political arrangements, and create the 
proper atmospheric conditions for German nationality. 

487. Napoleon : the Confederacy of the Shine. — One of the 
earliest acts of Napoleon in his contest with Austria and Prussia 
was to isolate these Wo great German states by thrusting between 
them a barrier of smaller German states attached^ to the French 
interest* So little coherent was Germany, so little had the Em- 
pire made of the Germans a single nation, that Napoleon was 
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able to detach from all alliance with either Austria or Prussia 
every one of the German states except Brunswick and the elec- 
torate of Hesse. Of these the chief were the kingdoms of Bavaria 
and Wiirttemberg and the grand-duchy of Baden. Napoleon 
organized out of these allies the so-called ^Confederacy of the 
Khine/ of which he constituted himself ‘Protector,’ and ^hich 
lasted from 1806 till 1813. 

488. The year 1806 had marked also the formal end of the 
‘ Holy Koman Empire ’ over which the Habsburgs had so Jong 
presided. The eighteenth century had witnessed a notable de- 
cline in their power; the sweeping conquests of Napoleon put 
them at his mercy ; and in 1806 Francis of Austria was forced to 
abdicate and forever renounce the ini] serial office. There was no 
more to be a German Empire till Prussia should draw one about 
her, and Austria be once for all ousted from her place of lead^jer- 
. in Germany. 

4^J. The German Confederation (1815-1866). — Despite the 
ease witli which lie at first divided Germany in order to conquer 
it, Napoleon discovered at last that he had himself aroused there 
a national feeling which was to cast him out and ruin him. In 
1813 Germany rose, the Confederacy of the Rhine went to pieces, 
and all Napoleon’s , plans were undone. He had done Germany 
the inestimable service of making her patriotic. The Congress 
of Vienna, which met at the close of the Napoleonic wars to 
recompose Europe, could not revivify the German Empire : that 
had beqn dead for some time before Napoleon forced a winding 
up of its affairs. But Germany was not to remain disintegrate. 
Theyei,r 1815 witnessed the formation of a new union of the Ger- 
•man states, the German Confederation, whmh, loose as it seemed, 
held them more closely together than they had been held for many 
generations. Austria was the president of the Confederation. 
The organ of government w'as a Diet of ambassadors from the 
thirty-nine coinponent states (kingdoms, duchies, cities, princi- 
palities) authorized to mediate between thf| states in all matters 
of common cpncern ; and the Confederation maintained an army 
of thirty thousand men. The arrangement was little enough like 
national union : the large states had a preponderant representation 
in the Diet, Austria dominating all; and each state, whether great 
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or small, was suffered to go its own way, make its owti alliances, 
and fight its own wars, if only it refrained from injuring any one 
of the Confederates or the interests of the Confederation. But 
there was sufficient cohesion to keep the states together while 
German national feeling grew, and while the political revolutions 
of the century (1830 and 1848) liberalized political institu- 
tions. 

490. Period of Constitutional Eeforxn. — In 1848 most of the 
German states, except Prussia, granted to their people consti- 
tutional government. In the same year a ‘German National 
Parliiuneut ’ met at Frankfort (the seat of the Diet of the Con- 
federation) and attemi)ted to formulate a plan for more peidect 
union under the leadersliip of Prussia; but its leaders proposed 
much more than was possible/ the time was not yet ripe, and the 
attempt failed. Still earlier, in 1833, Prussia had led in the for- 
mjftion of a ‘Customs Union ’ (ZoUverein) between lienself and all * 
the states of the Confederation except Austria, which laid 
trade basis for those subsequent political arrangements from whicli 
also Austria was to be excluded. In 1850 I'nissia received from 
the hands of her king the forms, at least, of a liberal govern- 
ment, with parliamentary institutions; and these concessions, 
though at first largely make-believe, served eventually as the 
basis for more substantial popular liberties. 

491. The North German Confederation (1807-1871). — Finally, 
in ISGG, came tlic #oi)en breach between Prussia and Au.stria. 
The result was a six weeks’ war in which Austria was completely 
defeated and humiliated. The ConftMleration of 1815 fell to 
pieces; Prussia drew about her the Protestant states of Northern 
Germany in a ‘North German Confederation the middle^ states, 
Bavaria, Wiirttemberg, Baden, etc., held off for a while to them- 
selves; and Austria found herself finally excluded from German 
jjolitical arrangements. 

492. Austria out of Germany. — Since then Austria, originally 
predominantly German, has devoted herself to the task of amal- 
gamating the various nationalities of Southeast Euroi)e under her 
hegemony, and so has become in large part a non-drerman state. 
Prussia has become the head and front of Germany, in her stt;ad. 

^ The Uiiiuii did not at first include this ^ all,' hjU it did eventually. 
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Meantime Prussia has grown more than one-fifth in territory. 
The rearrangement at Vienna in 1815 gave her Swedish Pom- 
iuerania%and the northern half of Saxony j the war of 1866 con- 
firmed her in the possession of Schleswig-Holstein, Hannover, 
JTesse-Cassel, Hesse-Nassau, and Frankfort. 

493. The German Empire. — The finishing impulse was given 
t(» the new processes of union by the Franco-Prussian war of 
18f 0-1871. Prussia’s brilliant successes in that contest, won, as 
it seemed, in the interest of German patriotism against French 
insolence, broke the coldness of the middle states towards their 
great iiortliern neighbor; they joined the rest of Germany; and 
tlie German Empire was formed n’alace of Versailles January 
18, 1871). 


Goverxmkxt of the Empire. 

Austria and Germany: Character of the German Empire. 

— When lie (‘(‘.ased to be Emperor of tlie Holy Uoman Empire 
(1806; sec. 488), Francis I. still remained Emperor of Austria. 
He had assumed that title in 1804; and from tliat day to tliis 
tliere has been in full form, — what there had long been in reality, 

— an Austrian Emjiire. In 1871 there arose by its side a new 
(Jerman Empire, but the two empires are tlioroughly unlike one 
another. Tlie Austrian Empire, though wearing tlie form of a 
dual moiiarclly as Austria- Hungary, is coinpovsed of the hereditary 
]K)ssessions of the House of Ilahshurg; the German Empire, on 
llie other hand, is a federal state eoniiiosed of four kingdoms, six 
grand-duchies, five duchies, seven principalities, three free cities, 
and the imperial domain of Alsace-Lorraine, tliese lands being 
united in a great ‘corporation of public law ' under the hereditary 
l»r<^sidency of the king of Jh-ussia. Its Emperor is its president, 

not its monarch. 

» 

496. The foUr kingdoms are Prussia, Bavaria, Savony, and Wiirttem- 
berg; the grand-duchies, Baden, Hesse, Meolflenburg-Schwerin, Saxe- 
Weimar, dl^enburg, and Mccklenburg-Strelitz ; the duchies, Brunswick, 
Saxe-Meiningen, Anhalt, Saxe-Coburg, and Saxe-Altenburg ; the princi-' 
palities, Waldeck, Lippe, Schwarzburg-Rudolstadt, Schwarzburg-Sonders- 
bausen, Ueuss-Schleiz, Schauinburg-Lippc, and Reuss-Greiz; the free 
cities, Hamburg, Liibcck, and Bremen. 
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496. The Central German States and the Empire. — The 6rst 
step towards the present union was taken in 1870, when Baden, 
Bavaria, and Wiirttemberg, fearing that the object of ^apoleon 
III. was to conquer the central German states or renew the Con- 
federation of the Ehine, decisively espoused the side of Prussia 
and the North German Confederation. While the siege of Paris 
was in progress these three states sent delegates to King William 
at Versailles and formally united themselves with their northern 
compatriots : the North German Confederation became the Ger- 
man Confederation, with King William as j)resident. Almost 
immediately, thereafter, the influences of the time carried the 
Confederates a step farther: at the suggestion of the king of 
Bavaria, the president-king was crowned Emperor, and the Ger- 
man Confederation became the German Empire.^ 

^97. The Character of the Empire. — These changes of mem- 
bership and of title did not, however, change the character o^,^,aJL. 
first, the constitution of the union. It remained a federal state, 
and the king of Prussia was still its president only; he was not 
its monarch. Its make-up and powers were not radically altered. 
Prussia, indeed, was very great: in territory more tliaii three 
times as large as all the other states of tlie union put togetlier, 
her population three-fifths that of all Germapy ; and the king of 
Prussia had other means of mastery than those afforded by the 
law. But as Emperor he occupies not an hereditary throne, but 
only an hereditary office. Sovereignty ^oes not reside in him, 
but “in the union of German federal princes and the frcQ cities.” 
He is the chief officer of a great political corporation, whose ob- 
ject it is to “ form an eternal union for the protectil^n of the realm 
and the care of the welfare of the German people.” ' 

498. The Emperor. — Still his constitutional prerogatives are 
of the most eminent kind. Unlike other presidents, he is irre- 
sponsible: he cannot be removed, his office belong^ing inalienably 
to the throne of Prussia, whether its occupant be king or regent 
only. He summons^ opens, adjourns, and closes the two Houses 
of the federal legislature, the Bundesrath and the Reichstag^ the 
latter of which he can also, with the consent of the Bundesrath, 
dissolve. He appoints, and may at his pleasure remove, the Im* 

^ The present constitution of the Empire bears Qate April 16, 1871. 
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perial Chincellor, who is both the vital centre of all imperial 
administration and the chairman of the Bundesralh; and he 
appoints also, under the countersignature of the Chancellor, all 
minor officers of the imperial service, whom, with a like coopera- 
tion of the Chancellor, he may also dismiss. He controls the 
foreign affairs of the Empire and commands its vast military 
forces; and in this latter capacity, of commander-in-chief of the 
imperial army, it rests with him, acting at the suggestion of the 
Bundesrathy to coerce into obedience such states of the Empire 
as may at any time wilfully and pertinaciously neglect to fulfil 
their federal duties. He has, in brief, to the fullest extent, both 
the executive and the representative functions now characteristic 
of the head of a powerful constitutional state. There are distinct 
limits to his power as Emperor, limits which mark and emphasize 
tlie federal character of the Empire and make of it a state gov- 
erned by law, not by prerogative; but those limits nevertheless 
Ii^bundantly wide apart. Adding, as he does, to his powers as 
liereditary president of the Empire his commanding privileges 
as king of Prussia and, as king of Prussia, the dominant member 
of the Union, he possesses no slight claim to be regarded as tlie 
most powerful ruler of our time. (Compare sees. 415, 418, 41^8, 
74G, 761, 775, 790,^813, 823, 860, 889, 1329, 1381, 1382.) 

499. Sovereignty of the Empire in Legislation. — So complete, 
so unlike that of a mere confederation, is the present union of 
(ierman states tliat the»sovereigu legislative power of the Empire 
IS almost unlimited. The constitution can be amended by the 
federal 'legislature ; amendment may change all the existing 
allotments of power as between the federal and the state govern- 
♦meiits ; powers now reserved to the states can, except in one or 
two instances in which they are explicitly guaranteed, be with- 
drawn from them without their coiiseift. The individual states 
virtually retain their general riglit.s ^‘only by sufferance of the 
Empire.”' Aincndments of the constitution are not submitted 
either to the people or to the governments of the states : nor are 
they passed’ J)y any special or peculiar procedure, as in France 
(sec. 411). They are originated and acted upon as ordinary 

* Laband, Das Staatsrecht des deutschen Seiches (Marquardseii’s Band- 
IttcA), p. 22. 
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laws would be. The only limitations put upon their pst&sage 
first, that fourteen negative votes in the Bundesrath will defeat 
a proposed amendment, and, second, that no state can be deprived 
of any right guaranteed to it by the constitution, without its own 
consent. From the first the legislative power of the Empire has 
covered the entire field of the law of contracts, of commercial law, 
and of criminal law; and by an amendment of December liO, 

1873, it was extended to the whole field of civil law as well. For 

•• 

some^time it did not exercise its power over tlie whole doimiiii of 
these great subjects, but it has now enacted, besides full codt‘s 
of commercial and criminal law, an exhaustive civil code which 
has brought practically all of private law under the statutes of 
the imperial government. 

500. The Bundesrath : its* Composition and Character. -- The 

central and characteristic organ of the Empire is the Binidearathj 
the Federal Council, which is, alike in make-up and function, 
the lineal successor of the Diet of the ohler Confederation. - ITT 
form, in theory", and indeed in fact, tlie Binidesrath is a body of 
ambassadors. Its members represent the governments of the 
states from which tliey come, and are accredited to the Emptu'or 
as diplomatic agents, jdenipotenliary charges d'ajfaires, to whom 
he must extend the same ])rotection that is extended to the like 
representatives of foreign states. It is a fuiufamental conception 
of the German constitution that “the body of German sovereigns 
together with the s(^*iates of the three free eitie.s, considered as a 
unit, — tanqnam umnrt corpus, — is the repository of imperial 
sovereignty’’;* and the Bundesrath is tlie organ of this body. 
It is therefore the organ through which the sovereignty of the 
Empire is expressed. Tlie Emperor does not exercise sovereignty 
he only sliares it as king of Prussia, so far as the Eiiijiire is eoii- 
cerned, and takes iiart in •its (fxcrcise only through the Prussian 
members of the Bundesrath, It follows, of course, from this prin- 
ciple that tlie members of the Bundesrath are only the agents of 
their governments, a^d act under instructions from them, making 
regular reports of the proceedings of the Bundesrath to their liome 
administrations. The votes of a state are valid, whether cast by 
her representatives in accordance with their instructions or not; 

1 Labaud, p, 40. 
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but the delegates are responsible for every breach of instructions 
to their home authorities. In practice they are generally them- 
selves members of the governments they represent, entrusted also 
with high administrative functions at home, and representing 
their governments in the local legislative bodies of tlieir own 
states, as well as in the Bmidesmth. The Bundesrath is thus 
used, as it was intended to be, and as it was used under the some- 
wl^at looser forms of the earlier Confederation, as a body of con- 
sultation and guidance, a larger sort of imperial cabin(*t, in which 
the responsible ministers of the several states draw togetlier to 
determine all questions of general interest, wliether they fdfect 
the making or the administration of the laws. 

501. Eepresentation of the States in the Bundesrath. — The 
states of the Ein])ir(‘ are unequally represented, according to 
tlieir size. Prussia has seventeen votes; Ihivaria six; Saxony 
and Wurttemberg four each; lladen and Ilesso each thu’e; 
Me>klenburg-Schwerin and Brunswick each two; the other 
seventeen states one apiece. The votes of each state which is 
entitled to more tlian one vote must be cast together as a unit, 
and each such state can cast her full vote whether or not she have 
her full number of representatives present. 

502. Members ai*e sent and withdrawn at the pleasure of tlieir respec- 
tive governments, likt* the respnnsible agents lliey are ; and their constant 
respimsibili!}'. makes birmal instruction ns to their votes upon partieiilar 
me.asure.s for the most part unnecessary. The smaller states have found 
the duty of maint.aining represoiitati\es at times very onerous; ami. inas- 
much as it is not recpiired by law that their delegates should be chosen 
from among tljoir own citizens, it has become a common practicv^ for them 
to sc^ve economv and their own convenience by combining to mniiit:nn 
joint repre.seiit.atives. Groups of them combine, and each group <lele- 
gates their powers to a single perstm, who is authorized represent Hum 
severally. Since ISSO, however, the session of the liiiudf sn^fh has been 
divided into two periods, in one of which tlie more important mailers 
of the year ar^ considered ; ami during this part of the session each state 
is required to vote, if it votes at all, through its own separate delegate. 
During thejemainder of the session routine mafters are disposed of and 
joint representation is permitted. 

503. The significance of the constitutional provision that amendments 
to the constitution may not pass if there be fourteen negative votes cast 
in the Bundesrath quite evident. A combination of the small .states 
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may defeat any organic change of law proposed by the larger states ; and 
Prussia alone can bar any amendment to which she is opposed. The 
seventeen votes of Prussia on the one side and the seventeen votes of the 
small states on the other might be said, were there any real q^set to the 
power of Prussia, to constitute the central balance of the system. 

504. Fonotions of the Bnndesrath. — The Bundesrath occupies 
a position in the German system in some respects not unlike that 
which the Roman Senate held in the government of Rome (secs. 
171-174). It is, so to say, the residuary legatee of the constitu- 
tion. All functions not specifically entrusted to any other con- 
stitutional authority remain with it, and no power is in principle 
foreign to its jurisdiction. It has a composite character, and is 
the presiding organ of tlie Empire. It is at one and the same 
time an administrative, a legislative, and a judicial body. 

505. In its legislative capacity, it presides over the whole 

course of lawmaking. The Reichstag has tlie right to originate 
measures, but, as a matter of practice, originates very few. Most 
bills first fiass the Bnndesrath and go with its sanction to the 
Reichstag, If passed by the people's house, they are returned to 
the Bundesrath and there once more adopted. All the more im- 
portant legislation, moreover, is framed by the iinjierial officials 
and presented to the Bundesrath by the Chancellor, who is not 
only president of the federal chamber but also cliief of tlie 
Prussian delegation. Prussia, therefore, in reality presides over 
the process of legislation. Hers is the qjiief initiative; and the 
federal chamber, in which she commands seventeen votes, is the 
usual source of every great measure. The Reichstag has, of 
course, the right of amendment, and has sometin\p.s exerjpised it 
with boldness; but nothing that it suggests can become law with-# 
out the assent of the guiding and overseeing Bnndesrath, Tlie 
consent of the Bundesrath, as well as of the Reichstag, must be 
had also to every treaty which affects any matter that falls within 
the legislative powers of the Empire. , * 

606. The measured sent down from the Bundesrath to, the Reichstag 
are generally advocated tliere, if not by the chancellor hknself, by mem- 
bers of the federal chamber specially delegated for that purpose ; and the 
Reichstag is usually kept advised of the amendments which the Bundesrath 
Will accept. All members of the Bundesrath hav^, however, the right tc 
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be present in the Reichstag^ and to express their views upon its floor con« 

ceming pending legislation, even when their views are not those which 

have been accepted by the majority in the Bundetrath, 

507. The administrative function of the federal chamber may 
be summed up in the word oversiglU. It considers all defects or 
needs which discover themselves in the administrative arrange- 
ments of the Empire in the course of the execution of the laws, 
and may in all cases where that duty has not been otherwise be- 
stowed, formulate the necessary regulation to cure such defects 
and meet such needs. It has, moreover, a voice in the choice of 
some of the most important officers of the imperial service. It 
nominates or elects the members of the Court of Accounts, of the 
Supreme Court of the Empire (Reichsgerirht), and of the ‘Cham- 
ber of Discipline,’ as well as the officials who administer the im- 
perial pension funds, and those who constitute the directory of 
the Imperial Bank. It confirms the nomination, also, eitder 
diu.ctly or through one of its committees, of consuls and of the 
officers who exercise the imperial control over the duties and 
taxes laid by the states under laws of the Empire. It may also 
be reckoned among the executive functions of the Biindesrath that 
its consent is necessary to a declaration of war (except in case of 
invasion, when the Emperor may act alone), to a dissolution of 
tin* Reichstag duriiig a legislative period, and to coercive action 
against a state of the Empire. 

508. The judicial functions of the Bundesrath spring in part out 
of its character as the chief admin Lstrative council of the Empire. 
When acting as such a council, many of its conclusions partake 
of the nature cvf decisions of a supreme administrative court of 
^appeal. But its jurisdiction as a court is much wider than ques- 
tions of administration. It can declare a state of the Empire 
delinquent, and order execution to isjue against it. It is the 
court of highest instance in every case of the denial of justice to 
an individual in a state court arising out of a defect or deficiency 
in the law of the state; it being within its competence in such a 
case to compel the state to cure the deficiency and afford the 
suitor the proper remedy. It is the court of appeal in all cases 
of dispute between the imperial government and a state, and in 
all cases arising between two or more states of the Empire which 
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involve not mere private law questions (such cases* go to the 
ordinary civil courts), but points of public law. 

609. In case it cannot agree upon a conoliision in such (ijsputes, Iho 
whole legislative power is brought inb) play and a law is piussetl covering 
the matter in coiitrovers}*. If in any case it considers itself nnlilted by its 
organization, or for any other rcas(m, to act as a court in controvemies 
brought before it, it may delegate its judicial powers to a court or t<i 
experts. This it did in 1877 with reference to the disimlc between Trussia 
and Saxony concerning the Bcrlin-Dresden railway.' • 

oio. Organization of the Bundesrath. — Tho Imperial Chan- 
cellor is chairman of the Bundesrath, JIc is appcunted by the 
king of Trussia, and he must also be one of Prussia’s s(‘venteen 
representatives, — for it is the better o]>inioii among (ieriiian 
constitutional lawyers that the Chaneellor’s membershi]) in the 
federal chamber is necessary to his presideney of the* body Jn 
case of a tie vote, the Chancellor^s vote is decisive: that is to 
say, the side on which Prussia's votes are cast prevails, I’oi* lierVidc 
must he undivided; — tlie Chancellor’s vote is not Jus own, but is 
one-seventeenth part of Prussia’s whole vote. 

611. The Chancellor may , appoint .a substitute to act in bis absence as 
president, this limitation resting upon hi.s cln>it e, that if he dors not a|>- 
point a Prussian delegate to the office ])(» jmist a^jpoint a Bavarian. lie 
may also a])point a substitute to i>erfonn all his fuin*fi(»ns a ml such 
an appointment would include the presi<len<*y of the limnlpsruth unless 
a separate and specyil delegation of that otVu^e were made, — and unless, 
also, perhaps, tlie general substitute were n6t a meiuht>r of the Federal 
Council. 

612. Inasmuch as it is not merely the legislative hut aKo the aflniinis- 
trative organ of the Empire, tlie Jhindosrath may he edn^cmM? wyhout the 
Reichstag. It imtst be, called together if om>-ihinl of iN members demam^ 
a session. Its business, inoreov€*r, is cmitinuoiH from ses>i(m to se.^sioji, 
being taken up at each session where it was left off at, tlie la^t : an arrange- 
ment by which it gains both efficiciiey and exju-diticiii in art inn. Its 
sessions are secret : for it jireserves the reserve of a guiding cabinet. Its 
compromises and quarrels do not go abroad. 

613. Imperial laW|iuakes no provision with regard to a quorum in the 
Bundesrath, It Is believed by German jurists, however, that its business 
oonld go forward, after proper notice, if only the Chancellt)r, Its president, 
were present. No state can cast its vote upon any questiou in which It ii 
not interested. 


^ Laband, p. 43, a. 
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514. CoAimittees. — The Bmidesrath follows the practice of 
other deliberative bodies in referring various matters to special 
committees of its members. It has, too, like other bodies, cer- 
tain standing committees. These are three: one on Alsace- 
Lorraine, one on the Constitution, and one on the Order of 
Ihisiness. 

Much more iiuportant than these, however, are eight delega- 
tions of its members wliich, though called committees, may be 
uiore prop(;rly described as Commissionsy for, like tlie executive 
rommittee of our own Congress under tl.c old Confederation (sec. 
lOGO), tlnT (*.ontinue to sit during the recesses of the chaiuber 
vviiich they in a sense re[)resent. Uf these Commissions two are 
iil»pointed by tlu' Emperor, namely a Commission *‘for the Land 
Forces and Fortiheations and *a Commission ‘‘for Xaval 
Alfairs”: Hve are choscm yearly by the Bundesrath, namely, those 
“ on Tariffs and Taxation,” for Trade and Commerce,” “ for Kifil- 
wa^ss, Posts, and d'elegraphs,” “on Justice,^' and “on Accounts” 
{Iierhminfjsm\Heii)y the eighth and most im])ortant, the ‘‘Com- 
lIli^sion on Foreign Affairs,” consists of the re})resentatives of 
Piavaria, Saxony, and Wurtt<‘ni])erg, and of two other members 
i'li(;sen by tiie Bmul<>srath. At h‘ast five states must be repre- 
sented on each <d' these Commissions, and Prussia must always be 
OIK' (d the five, e\(*ej»t in the ^'ast* of the Commission on Foreign 
Affairs. On this last Prussia needs no representation; she has 
"ommitti‘d to’ her, thn^ugh her king who ij also Emperor, tlu3 
whole conduet of the foreign alfairs of the Vhnpire; the Commis- 
sion is appointt'd sinij»ly to wabdi the course of international 
relations, ami, to inforjii tJie several states of the posture of 
ifoivign affairs from time to time. “ It lias to prepare no con- 
elusion for tlic Bmuhtindh and to make no reports to it: it serves 
to receive comniiiiiicalions concerning '■the foreign alfairs of the 
Empire and to excliange opinions wdth the imperial administra- 
tion concerning” those affairs.' Its action is thus indepeudent 
of its connection with the Bundesrath; and tjiis is the chief point 
of contrast between it and the other Commissions. Their duties 
are principalfy to the Bundesrath: they for the most part only 
make reports to It. 


^ Labaiid, p. 46. 
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615. Besides their right to representation on the Commission on 
Foreign Affairs, of which Bavaria has the presidency, Wttrttemberg, 
Bavaria, and Saxony have also the right to appointments on the Commis- 
sions for Land Forces and Fortifications and for Naval Affairs \vhich it is 
the privilege of the Emperor to name. Prussia is entitled to the presi- 
dency of all the Commissions except that on Foreign Affairs. Each state 
represented has one vote in the action of a Commission, and a simple 
majority controls. 

516. The Reichstag : its Character and Competence. — It would 
lead to very serious iiiisconceptions to regard the Bundesrath and 
the Reichstag as simply the two houses of the imperial legislature, 
unlike each other only in some sindi way as our Senate and House 
of Representatives are unlike, only, Le., because the upper house 
is differently constituted and Is entrusted with a certain share in 
functions not legislative. Properly conceived, the Bundesrath 
an& Reichstag stand upon a very different footing with reference 
to each other. The Bundesrath is the sovereign organ of the 
Empire, the authoritative representative of tlie ‘Mjody of German 
sovereigns and the senates of the free cities.” Though it origi- 
nates most of the legislation of the Emi>ire, legislation is no 
more peculiarly its business than is the superintendence of ad- 
ministration or the exercise of judicial functions. It, as part of 
the administration, governs; the Reichstag, as representing the 
German people, controls. The control of the Reichstag is exer- 
cised, not only through its particij)ationrin legislation, but also 
through the giving or withholding of its sanction to certain ordi- 
nances to whose validity the constitution makes its concurrence 
necessary; through its power of refusing to pass^the necessary 
laws for the execution of treaties of wliich it does not approve;^ 
through its right to inquire into the conduct of affairs; and 
through its right of remonstrance. Its powers are not enumer- 
ated; they are, exercised in one form or another, as wide as the 
activities of the Empire. The legislative competence of the 
Empire is, since 18/[3, legally unlimited as to private law: it 
covers the whole field of civil and criminal enactment. 

517. Composition of the Reichstag. — The Reichstag represents, 
not the states, or the people of the several states regarded sepa- 
rately, but the whole German people. Representation is dis- 
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tributed on the basis of about one representative to every one 
liundred and thirty -one thousand inhabitants. Representatives 
are, howe.yer, elected by districts, one for each district, and no 
district may cross a state line and include territory lying in more 
than one state. If, therefore, any state of the Empire have less 
than one hundred and thirty -one thousand inhabitants, it may, 
nevertheless, constitute a district and send a representative to 
thG^lleiclista/g, 

618. The Ueichstny at present (1897) consists of three hundred and 
ninety-seven members ; and of this number Prussia returns two hundred 
and thirty-five, about three-fifths of tlie whf)le number. The electoral dis- 
tricts iis they now stand (1897) are sarily in need of change. They were 
fixed so long ago tliat Berlin, though it has grown to possess more than a 
million and a half inhabitants, has only ‘six members in the Reichstag. 

519. The members of the Reichstag are elected for a term of 
five years by universal suffrage and secret ballot. The voting 
age in Germany is twenty-five j^ears; and that is also the earliest 
age of eligibility to the Reichstag. 

620. The elccti<m districts arc determined in the northern states 
according to laws ])assed under the North Oerman Confederation ; in 
Bavaria, by the Bavarian legislature ; in tlie other southern states, by the 
RtDidcmith. The subdivisions of the districts, the voting precincts, are 
determined by tlie administrations of the states. 

621. An absolute majority is required for election, as in France (sec. 
406). Ill casv no candidate receives such a majority, the commissioner 
of election — an oftictT ap 5 »ointed by the admin istra't ion for each district — 
is to order a new election to take place within fourteen days aftei the 
official publication of the result of the first, the voting to be for the two 
candidates who^received the highest number of voles. Should this second 
elcctiob result in a tie the lot decides. 

522. Election to tlie Reichstag takes place, not on days set by 
statute, but on days appointed by executive decree, as in France 
(sec. 405). For the Reichstag may be dissolved by the Emperor, 
with the eonseivt of the Binidesrath (by a vote in which Prussia 
concurs) before the completion of its regulaj term of five years. 

623. In dase of a dissolution, a new election must be ordered wiUiin 
sixty days, and the Reichstag must reassemble within ninety days. The 
Emperor may also adjourn the Reichstag without its own consent (or, in 
English phrase, prorogue it) once during any session, for not more than 
thirty days. ’ 
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524. Sessions of the Beichstag. — The Reichstag meets at the 
call of the Emperor, who must call it together at least once each 
year; and who may convene it oftener. He must siinvnoii at the 
same time the Binidesrath. The sessions of the Reichstag must 
be public; it is not within its choice to make them private. A 
private session is regarded as, legally, only a private conference 
of the members of the Reichstag, and (‘an liave no public authority 
whatever. 

625. Members of the Heichstatj who accept a salarieil office under the 
Empire or one of the states, or an imperial or state office of higher rank 
or power than any they may have held when eltn U'd, must resign and 
offer themselves for reelection. (Compart' sec. HOo.) ^ 

526. Organization of the Eeichstag. — The Reichstag elects its 
own President, Vice-presidents (2), and Se(‘n?tarics. For the 
facilitation of its business, it divides itself by lot, for the session, 
into seven ‘Sections’ {Ahtheilangen)^ each Section being made to 
contain, as nearly as may be, the same minib(*r of members as 
each of the others. These Sections divide among them the work 
of verifying the election of members and the choice of sju^cial 
committees. The Reichstag has no standing committet's; but 
from time to time, as (jonvenieiice suggests, temporary (iommit- 
tees are named, whose duty it is to j)rcj)ar(( information for tln^ 
body, which they present in reports of a general natures Tln‘SO 
committees it is which the Se(;tions s(^h*ct. Each Sc^-tion con- 
tributes its quota of members to each committee. The party 
leaders, however, always determine hcfon'Iiand the cTivisioii of 
places on the Committees and the Se^Tions mei;ely do their will 
in the matter. Government bills, moreover, are not referred to 
the committees. They play no siudi part in revision as is played 
by the committees of the French Chamber of Deputies (secs. 452- 
434). One-half of the members constitute a quorum; and an 
absolute majority is requisite to a valid vote.* 

527. Election ti Officers. — The Initial consl.itntion of a newly 
elected Reichstag is interesting. It comes to order under the presidency 
of the oldest member ; it then elects its president, two vice-presidents, and 
secretaries ; the president and vice-presidents for a term of only four 
weeks. At the end of these four weeks a president and vice-presidents 
are elected for the rest of the session. There ib no election of officers for 
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the whole legislative term, as in England and the United States : at the 
opening of each annual session a new election takes place. It is only at 
the first, however, that there is a, so to say, experimental election for a 
trial tern> of four weeks. 

528. Powers of the Reichstag: the Budget. — The Bundesrath, 
as I have said, governs; the Reichstag in a measure controls. 
But only in a measure. Its assent is necessary to the validity 
of t^^ll legislation. Though the Bundesrath originates, it cannot 
rule in the field of law without the cooperation of the popular 
chamber. Like other popular assemblies, too, the Reichstag 
votes the taxes and subjects the government to sharp criticism 
wlieii it asks for money. But the annual budget comes to it, like 
utlier subjects of legislation, from the Bundesrathy and with the 
sanction of that great chamber already behind it; many of the 
priiKiipal n^venue laws art^ not annual but permanent; the army, 
for whose maintenaiu'e the larger votes are asked, is organized 
for periods of several years togetlier and must be paid; and there 
is really very little latitude of choice with regard to any but 
new or subordinate expenditures. No minister is responsible to 
the Reichstag for what he does or proposes. The Emperor may 
ilissidvu the Reichstag at any time, if tlie Bundesrath consents, 
and lias frequently exer(*ise<l the power with the result of obtain- 
ing in tlio m^w tdeidions the majority he desired. The Reichstag 
may influcn<*e aifairs, may win slow victories by persistent and 
well-directed criticism, Miay force mollifications of policy; but it 
is constantly made to realize the fact that it cannot govern, and 
that its chief function is not origination but control. 

529. JDlasses .and Parties. — The majority of its members, more- 
4 )ver, are I’riissians, and I’russia is above all things else a mili- 
tary state, trained to the compact order and instinctive obedience 
of a strong monarchy. Classes, too, aiv sharplj* marked in Prus- 
sia. An active and influential landed aristocrac}' furnishes the 
army with its oest officers, the court with its most devoted ser- 
vants, the public assemblies with their most .conservative leaders. 
The parties that desire democratic privilege work against ancient 
prestige, against the habit of the community, against the organi- 
zation and the prejudices of long-established classes. National 
parties, moreover, arp broken athwart by the divergent feelings 
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and variant interests of the different states of the unequal Em- 
pire. Prussia supports the monarchy whose power galls the 
lesser states ; her statesmen withstand the process of liberaliza- 
tion which men of the smaller states would fain see pressed for- 
ward. Neither responsible party government nor any kind of 
clear-cut constitutional rule is yet possible. 

530. Imperial Administration. — While the distinction between 
the executive and legislative functions of government is sharply 
enough preserved in Germany, no equally clear discrimination is 
made in practice between executive and judicial functions. The 
judiciary is a branch of the administration. The caption ‘Im- 
perial Administration ’ covers, therefore, all activities of the gov- 
ernment of the Empire which are not legislative. 

531. Although it is a fundamental principle of the imperial 
cqnstitution that ‘the Empire has sovereign legislative power, the 
slates only autonomy,’ the Empire has heretofore occupied only 
a part of the great field thus opened to it, and has confined itself 
as a rule to mere oversight, leaving to the states even the execu- 
tion of imperial laws. 

632. The judges of all but the supreme imperial court, for instance, 
the tariff officials and gaugers, the coast officers, and the district military 
authorities, are state officers. > 

533. The Imperial Chancellor. — The Empire has, neverthe- 
less, its own distinct administrative o'gans, through wliicli it 
takes, whether through oversight simply or as a direct execu- 
tive, a most important and quite controlling part in affairs; 
and the head and centre of its administration ^is the Imperial 
Chancellor, an officer who has no counterpart in any other con* 
stitutional government. 

534. (1) Looked at from one point of view, the Chancellor 
may be said to be the Emperor’s responsible self. If one could 
clearly grasp the idea of a responsible constitutional monarch 
standing beside am irresponsible constitutional monarch from 
whom his authority was derived, he would have, conceived the 
real, though not the theoretical, character of the Imperial Chan- 
cellor of Germany. He is the Emperor’s responsible proxy. 
Appointed by the Emperor and removable at his pleasure, he is 
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still, while lie retains his office, virtually supreme head of the 
state, standing between the Emperor and the Reichstag, as the 
butt of aP criticism and the object of all punishment. He is not 
a responsible minister in the English or French sense (secs. 427, 
868, 869); there is, strictly speaking, no ‘parliamentary respon- 
sibility ’ in Germany. In many respects, it is true, the Chan- 
cellor does occupy with regard to the Reichstag much the same 
position that a French or English ministry holds towards the 
representatives of the people ; he must give an account of the ad- 
ministration to them, when a debate is forced upon him. But 
an adverse vote does not unseat him. His ‘responsibility^ does 
not consist in a liability to be forced to resign, but consists 
simply in amenability to the laws. • He does not represent the 
majority in the Reichstag, but he must obey the law. 

535. This ‘ responsibility * of the Chancellor’s, so far as it goes, shields, 
not the Emperor only, but also all other ministers. “The constitution 
of the Empire knows only a single admini.strative chief, the Imperial 
Chancellor.” ^ 

530. So all-inclusive is the representative character of the chancellor- 
ship that all x)owers not specifically delegated to others rest with the Chan- 
cellor. Thus, except when a special envoy is appointed for the purpose, 
lie conducts all negotiations with foreign powers. He is also charged with 
facilitating the necessary intercourse between the Bundesrath and the 
Beichstay. 

The Chancellor's relation to the Reichstag is typified in his 
duty of submitting to it the annual budget of the Empire, 

637. (2) Still further examined, the chancellorship is found 
to be tli^ centre; not only, but also the source of all departments 
•f the administration. Theoretically at least the chancellorship 
is the Administration : the various departments now existing are 
offshoots from it, differentiations within its all-embracing sphere. 
In the official classification adopted in German commentaries on 
the public law of the Empire, the Chancellor constitutes a class 
by himself.* There are (1) The Imperial CluJincellor, (2) Admin- 
istrative officip,ls, (3) Independent (f.c., separate) financial offi- 
cials, and (4) Judicial officials. The Chancellor dominates the 
entire imperial service. 

^ Labaud, p.* 67. 


* Laband, p. 56. 
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538. (3) A third aspect of the Chancellor's abounding au- 
thority is his superinteiidency of the administration of the laws 
of the Empire by the states. With regard to the larg^^ number 
of imperial laws which are given into the hands of the several 
states to be administered, the Empire may not only command 
what is to be done, but may also prescribe the way in wJiicli it 
shall -be done: and it is the duty of the Chancellor to superintend 
the states in their performance of such behests. In doing this 
he does not, how^ever, deal directly with the administrative 
officials of the states, but wdth tJie state governments to wliom 
those officials are responsible. In case of eontii(*,t between tli(^ 
Chancellor and tlie government of a state, the Bnndesrath dt‘- 
cides. 

630. Tlie expenses of this administration of federal laws hy the states 
fall upon the treasuries of the states themselves, not upon tht‘ treasiiiy of 
the Empire. Such outlays on the part of the stati‘s constitute a part of 
their contribution to the supi)ort of the imperial gi»v(‘rnineni. The states 
are required to make regular reports to the imperial government concern- 
ing their conduct of imperial administration. 

540. (4) When acting in the capacity of chairman of the 
Bundesrath, the Chancellor is simjdy a Trussian, not an im])(‘rial, 
official. He represents there, not the Em,Mcror, for the Em- 
peror as Emperor has no place in the Bundesrath, but the king of 
Prussia. 

641. During most of the time since the institution of the Empire the 
Chancellor has been also chief mini.slcr of ITussia as pre.sidwnt of the 
Council ; and such a union of oflices is botli natural and desirable. 'Pheo- 
rie.s aside, the Prussian government guides imperial affairs thipugh tin* 
Chancellor. ,• 

542. The Vice-chancellorahip. — The laws of the Empire make a 
double provision for the appointment of substitutes ff)r the cnjaiieelh*r. 
As I have already said, in connection with his presidency of the Jinn- 
desrath (sec. 611), he may himself ap|>oint a suh.stitute„ for wlio.se acts he 
Is, however, responsible. In addition to tliis a law of March 17, 1H78, 
empowers the Enii>e^)r to appoint a respomihte Vice-Chancellor. 'Phis 
appointment is made, upon the motion of the Chancell(»r Himself, for the 
administration of all or any part of his duties, when he is himself hinden'U, 
even hy an overweight of business, from acting ; the Chancellor himself 
judging of the necessity for the appointment. The (yharicellor imay at any 
ime, too, resume any duties that may have beeh entrusted to the Vice- 
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i!lhancellor, and himself act as usual. He is thus, in effect, ultimately 
responsible in every case, —even for the non-exercise of his office. The 
vice-chancellorship is only a convenience. 

543. Foreign Affairs. — The full jurisdiction over the foreign 

affairs of the Einj)ii*e conferred upon the imperial government by 
the constitution of the Empire does not exclude the several states 
from having their own independent dealings with foreign courts: 
it only confines them in such dealings to matters which concern 
them without immediately alTee.ting im})erial interests. The 
subject of extradition, for instance, of the furtherance of science 
and art, of the personal relations and private affairs of dynasties, 
and all matters which affect the interests of private citizens indi- 
vidually, are left to be arranged, if^the states will, independently 
of the imperial Foreign Ottiee. The states, therefore, have as 
full a right to send ambassadors for their own constitutional nur- 
poses as the Empire has to send ambassadors for its greater ob- 
jects affecting the peace and good government of Europe. It may 
thus often happen that the Empire and several of the states of 
the Empire are at the same time separately represented at one 
and the same court. In tlie absence of si>ecia] representatives 
from the states, their separate interests are usually cared for by 
the representative pf the Empire. The department of the impe- 
rial administration which has charge of the international rela- 
tions of the JOmpire is known as the Foreign Otiiee simply (das 
A u sivCi rt i(je A mt). < 

544. Internal Affairs. — The general rule of government in 
Germany, as I liave said, is that administration is left for the 
most jmrt to the states, only a general snnerintendenoe being ex- 

•ercised by the imperial authorities. But the legislative sphere 
of the Empire is very much wider than is the legislative sphere 
of the central government in any other federal state. Imperial 
statutes pr(»scribe in very great variety the laws which the states 
administer, and are constantly extending farther and farther their 
lines of i>rescription. From the Empire eiAanate not only laws 
which it IS V the utmost moment to liave uniform, — such as 
laws of inarriagt* ami divorct*, — but also laws of settlement, poor 
laws, laws with reference to insurance, and even veterinary regu- 
lations. Its suporiMteiulcnce of the local state administration of 
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imperial laws, moreover, is of a very active and systematic 
sort. 

545. Weights and Measures. — Imperial methods of supervision are 
well illustrated in the matter of weights and measures. The laws with 
reference to the standard weights and measures to be used in commerce 
are passed by the imperial legislature and administered by state officials 
acting under the direction and in the pay of the state authorities ; but 
thorough control of these state officials is exercised from Berlin. Thero 
is at the capital a thoroughly organized Weights and Measures Bmeau 
(^Normal’Ekhungskommission), which supplies standard weights and 
measures, superintends all the technical business connected with the 
department, and is in constant and direct association with the state offi- 
cials concerned, to w'hom it issues from time to time specific instructions. 

546. Money. — With regard to money the control of the Em- 
pire is, as might be expected, more direct. The states are for- 
bidden to issue paper money, and imperial legislation alone 
determines money-issue and coinage. But even here the states 
are the agents of the Empire in administration. Coining is en- 
trusted to state mints, the metal to be coined being distributed 
equally among them. This, however, is not really state coinage. 
The state mints are the mere agents of the imiK*rial government: 
they coin only so much as they are commanded to coin; they 
operate under the immediate supervision of imperial commis- 
sioners; and the costs of their work are paid out of the imperial 
treasury. They are state mints only in this, that their officers 
and employees are upon the rolls, not offthe imperial, but of the 
state civil service. The Empire would doubtless have had mints 
of it6 own had these not already existed ready to its hand. 

547. Railways. — The policy of the Empire w*ith reforence to 
the management of the railways is as yet but partially develo])ed7 
The Empire has so far made comparatively little use of the exten- 
sive powers granted it in this field by its constitution. It could 
virtually control; but it in practice only oversees and advises. 
The Imperial Railway Office {Reichs-Eisenhahnamt) has advisory 
ratlier than authoritative functions; its jirincipal supervisory 
purpose is to keep tlie various roads safe and adequi^tely equipi>ed. 
Some railways the Empire itself owns, but most of the lines are 
bwned by the several states; and the states are bound by the 
constitution to administer them, not iudepcadently or antagonis- 
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tically, but as parts of a general German system. Here again 
the Empire has refrained from passing any laws compelling obe- 
dience to the constitution on this point; possibly because the 
states have assiduously complied of their own accord. Using 
the Bundesrath for informal conference on the matter (though 
the Bundesrath has no constitutional authority in railway adminis- 
tration) they have effected satisfactory cooperative arrangements. 

648. The railways of Bavaria stand upon a special footing: for Bava- 
ria came into the federation on s])ecial teriii.-^, reserving an independence 
much greater than the other states retain in the management of her army, 
her railways, and her posts and telegraphs. 

641). For military purposes, the Empire may command the ^hrvicts of 
the railways very absolutely. It is as ^d> to military administration pri- 
marily that their projx'r construction and efficient equipment are insisted 
on through the Imperial Railway Office. Even the Bavarian railroads 
may be absolutely controlled when declared by formal imi)erial legislat^e 
action to be of military iiuptu-tance tt» the Empin*. With reference to 
any but the Bavarian roads a simple resolution of the Bundesrath alone 
suffices for this declaration. 

660. The duty of the states to administer their roads as parts of a 
single system is held to involve the running of a sufficient number of 
triiins to meet all the necessities of pa.ssenger and freight traffic, the run- 
ning of through coaches, the maintenance of proper connections, the 
affording of full accbmmodation.s, etc, 

661. At times of scarcity or crisis, the Emperor may, with the advice 
of the Bumlijisrath^ prescribe low tariff®, within certain limits, for the 
transportation of certain 'kinds of provisions. 

552. Posts and Telegraphs. — Here the administrative arrange- 
ments < 4 f the Ihnpire are somewhat complicated. Bavaria and 
^Viirttemberg retain their own systems and a semi-independence 
in their administration, just as Bavaria does with regard to her 
railways also; being subject to only so much of imperial regula- 
tion as brings their ])Ostal and telegraphic services into a neces- 
sary uniformity with those of the Empire at large. In most of 
the states the imperial authorities directly administer these ser- 
vices; in a*fcw — Saxony, Saxe-Alteiiburg, the two Meeklen- 
burgs, Brunswick, and Baden — there is a sort of partnership 
between the states and the Empire. The principle throughout 
is, however, that tho Empire controls. 
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553. Patents, etc. — Besides the atiministralivc activitic.s with refer- 
ence to internal affairs which 1 have mentioned, the Empire issues patents, 
grants warrants to sea-captains, naval enginee]*8, steersmen, and pilots ; 
and examines sea-going vessels with a view to testing their seav/orthiness. 

564. Military and Naval Affairs. — The Empire as such has a 
navy, but no troops. Prussia is the only state of the Empire 
that ever maintained a naval force, and she has freely resigned 
to the Empire, which she virtually controls, the exclusive dir/*c- 
tion of naval affairs. But the ease is different, in form at least, 
with the army. That is com^josed of contingents raised, equiiiiied, 
drilled, and, in all but the higliest commands, officered by the 
states. This at least is tlie constitutional arrangement : the actual 
arrangement is different. Only Bavaria, Saxony, Wiirttembeig, 
and Brunswick really maintain separate military administrations. 
The other states have handed over their military prerogatives to 
tli^ king of Prussia; and Brunswick also has organized her con- 
tingent in close imitation of and subordination to the Prussian 
army. Bavaria's privileges extend even to the appointment of the 
commander of her contingent. The Emperor is eoinmaiuler-in- 
chief, however, appointing all the higher field officers; and the 
imperial rules as to the recruitment, eipiiijmeiit, discijdine, and 
training of troops and as to the (pialitications and relative grad- 
ing of officers arc of the mo.st minute kiml and are imperative 
with regard to all states alike. 

555. Finance. — The expenses oC the fEmpire are met jiartly 
from imperial revenues, and partly from contributions by the 
states. The Empire levies no direct taxes; its revtuiucs eunie 
principally from customs duties and excises, ccrtaki stain taxes, 
the profits of the postal and telegrapli system, of imperial rail > 
ways, of the imperial bank, and like sources. So fur as these do 
not suffice, the states as.si.^t, being assessed according to jiopula- 
lion. And here, again, the states undertake much of the actual 
work of administration: the customs officials, for Example, being 
state officers acting vnder imperial supervision. The financial 
bureaux, like all other branches of the imperial govjeVnment, are 
immediately subordinated to the Imperial Chancellor. 

556. Justice. — In the administration of justi(*,e, as in so many 
other undertakings of government, the Eippire superintends, 
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merely, atid systematizes. The state courts are also courts of 
the Empire ; im])erial law prescribes for them a uniform organiza- 
tion and uniform modes of procedure: and at the head of the sys- 
tem staiivls tlie Imperial Court (Reichsgericht) at Leipzig, created 
in 1877 as tlie supreme court of appeal. Tiie state governments 
appoint the judges of the state courts and determine the judicial 
districts; but imperial laws fix tlie qualification s’ to be required 
td’ tlie judges, as well as tlie organization that the courts shall 
have. The delusions of the court at Leijizig give uniformity to 
the system of law. 

o57. Citizenship. — Every citizen of a state of the Empire is a 
citizen of the Emi)ire also and may enjo}" the rights and imiimni- 
lies of a citizen in every part of the Empire; but Citizenship, 
though rooted in the states by wit} of hfcusj is conferred only 
upon terms fixed by federal law. Tlie Enqiiro determines in 
ncjirly all resjicets this fundamental question of civil statufi; t!nd 
t'Very citizen is thereby made the more directly and immediately 
a citizen of the Phnpire. It remains, nevertlielcss, the theory of 
the relationship that citizenship is primarily state citizenship 
and that citizenship of the Empire flows out of citizenship of the 
state, as with us. (Compare secs. 1121, 1124.) 

Thk Government of Prussia. 

558. The Organization of government in Prussia has, for the 
.student of German political institutions, :i double interest and 
importance. In the first place, Prussia’s king is Germany’s 
Emperor; Ih’u:jsia is the presiding and controlling state of the 
Enipir?; and many of her executive burtaux are used as admin- 
i.strativc ageiici(*s of the Empire. Her government is in a very 
real sense an organ and ro]»resentativ« of the imperial govern- 
ment. In the second ])lacc, Prussia’s administrative system 
serves as a typ.e of the highest develojiment of local government 
in Germany. Prussia has studied to be m<jre jierfect than any 
<ither European state in her administrative organization. 

559. Stageh of Administrative Development. — Until the time 
when she emerged from the long p(u*iod of her development as 
the Mark Prandenbnrg and took her place among tin* great milb 
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tary states of Europe, Prussia’s administrative organisation was 
of a very crude sort, not much advanced beyond the mediaeval 
pattern. Later, under the Great Elector and his immediate suc- 
cessors, though well out of her early habits, she was still little 
more than a mere military state, and her administration, though 
more highly developed, had almost no thought for anything but 
the army. Only since the close of the Napoleonic wars has her 
system of government become a model of centralized civil order. 

660. Process of Centralization. — The Great Elector reduced 
the feudal Estates of the Mark to complete subjection to his 
will. He it was, also, who began tlie policy by whicli local 
affairs as well were to be centralized. In the towns the pro- 
cess was simple enougli. In them there was little effective ob- 
struction: the channels werei already open. There the military 
authorities, directly representative of the Elector, had all along 
dictated in. police and kindred matters; direct ordinances of the 
Elector, moreover, regulated taxation and the finances, and even 
modified municipal privileges at pleasure. It did not take long, 
such being the system already" established, to make burgomasters 
creatures of the royal will, or to put effective restrictions upon 
municipal functions. 

561. In the provinces, however, it was quite another matter 
to crush out local privilege. The Prussia of the Great Elecftor 
and his successors was no longer the Mark Brandenburg, but the 
extended Prussia of/‘onquest. There were many Estates to deal 
with in the several principalities of tl?e kingdom; and these 
Estates, exercising long-established prerogative's, very stubbornly 
contested every step with the central power. T7iey were the 
channels through which the sovereign’s will Iiad at ^first to 
operate upon provincial government, and they were by no means* 
open channels. They in.^isted, for .a long time with considerable 
success, that the chief officers of the provinces sliould be nomi- 
nated by themselves; and they nominated native^, men of their 
own number. Only by slow and insidious processes did the 
Elector, or his successors the kings of Prussia, niakc^ out of these 
representative provincial officials subservient royal •servants. 

562. First Besults of Centralization. — The system pursued in 
the process of centralization, so far as there was any system, 
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was a system by which central control was grafted upon the old 
growths of local government derived from the Middle Ages. The 
result was of course full of complexities and compromises. In 
the vast ro^^al domains bailiffs administered justice and police, as 
did Schulzen in the manorial villages. In the larger rural areas 
a Landrathy or sheriff, “nominated by the county nobility, usu- 
ally from among their own number, and appointed by the king,” 
saw to the preservation of order, to the raising of the levies, to 
tax collection, and to purveyance. In the towns there was a 
double administration. Magistrates of tlie towns^ own choosing 
retained certain narrow local powers, constantly subject to be 
interfered with by the (*cntral authority; but royal tax-commis- 
sioners, charged with excise and polii e, were the real rulers. 
Above this local organization, as an organ of superintendence, 
there was in eaidi province a ‘Chamber for War and Domains,’ 
which supervised alike the Landrath and the city tax-commjLS- 
siouers. 

661 * 3 . A War and Domains Chamber consisted of a president, a “ director 
or vice-president, and a number of councilloi*s proportioned to the size, 
populousnoss, or wcalUi of the province.” The president of a chamber 
was “ (*xpectc*d to make periodical tours of in.spection throughout the 
province, as tlie Landraths did throughout their counties.” In the 
despatoli of business by a Cliamber, the councillors were assigned special 
districts, six’cial kinds of revenue, or particular public improvements for 
tlieir superinUmdeucc or admiiii>lratu»ii, the whole board supervising, 
auditing, ele.> 

/)G4. Justice and Finance. — Much progress to\vards centraliza- 
tion was also made by the organization of justice and finance. 
“The jyiministviition of justice was in the hands of boards, the 
%Regi€runfjeny or governments, ou the one hand [the whole organi- 
zation of iidmiiiistratioii in Prussia being characteristically col- 
legiate], and the cotirts on the other.” 

505. In finance also there tvas promise of systematization. 
During the period pre<*,eding the Napoleonic wars, when Prussia 
figured as a purely military state, the chief (Diicern of the central 
government ^yas the maintenance and development of the army. 
The chief source of revenue was tlie royal domains: the chief 

^Tuttle, History of Prussia. Vol. III., pp. 107-109. 
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need for revenue arose out of the undertakings of wur.^ There 
were, therefore, at the seat of government two specially promi- 
nent departments of administration, the one known as the ‘Gen- 
eral War Commissariat, ’ and having charge of the 'army, the 
other known as the ‘General Finance Directory, ’ commissioned 
to get the best possible returns from the domains; and here and 
there throughout the provinces there were ‘ War Commissariats ’ 
and ‘Domains Chambers’ which were the local branches of the 
two great central departments.* These two departments* and 
their provincial ramifications were, however, instead of being 
coordinated, kei)t quite distinct from each other, clashing and 
interfering in their activities rather than cooperating. 

oGG. Fusion of Departments of War and Domains. — Suc h at * 
least was the system under t^ie Great Elector and his immediate 
successor, Frederic I., if system that can be called which was 
without cither unity or coherence. Frederic William I. united 
War and Domains under a single central board, to be known as 
the ‘General Supreme Financial Directory for War and Domains,’ 
and brouglit the local war and domains boards together in the 
provinces as Chambers for War and Domains. Under this ar- 
rangement the various ‘war councillors ’ who served the provin- 
cial Chambers were charged with a miscellany of functions. 
Besides the dutie.s which they exercised in ifn mediate connection 
with military administration, they were excise and police com- 
missioners, and exercised in the cities many of thevdvil functions 
which had formerly belonged to other direct representatives of 
the Crown. In the rural districts the Chambers were 'served in 
civil matters by the several lAinflrdthf, 

rAu. Differentiation of Central Bureaux. — This arrafigement 
speedily proved as cumbrous as the name of its ccmtral organ, and 
an internal differentiatifrii set in, Tlie General Directory .sepa- 
rated into Committees; and, as time went on, these eommittees 
began to assume the character of distinct MinirArie.s, — tliough 
upon a very hajdiazjird .system. Frederic the Great further con- 
fused the system by creating special departments* immediately 

* The anny consumed about five-sevenths of the entire revenue. 

2 Seeley, Life and Times of Stein, Vol. I., Chap. II. Also Tuttle, Vol. I., 
pp. 421, 422. 
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depeudeiit upon himself and a special cabinet of advisers having 
no connection with the General Directory. He was himself the 
only cohesive element in the administration: it held together 
because clasped entire within his hand. 

568. Beforms of Stein and Hardenberg. — Order was at last 
introduced into the system through the influence of Baron vom 
Stein and the executive capacity of Count Hardenberg, the two 
inosi; eminent ministers of Frederic William III., who togetlier 
may be said to have created the present central administration 
of Prussia. Prussia owes to tlie genius of Stein, indeed, tlie 
main features of both her central and her local organization. 
Her central organization is largely the direct work of liis hands; 
and her local organization derives its ]u-iuciples from his tliought 
not only, but also from the provisions of tlie great Ordinance by 
which he reconstructed the administration of the towns. 

569. Prussian administrative arraimemonts as they now exi.st may be 

said to be in large part studt'Ht-mft(U\ As the Uomaii emperors lionoivd 
the scientific jurists of the Empire b> calling ui>oii them to jireside over 
legal de^elopnJent, so have Prussian kings more and more inclined to rely 
upon the advice (d cultured students of institutions in the organic develop- 
ment of the government. Stein was above all things else a student of 
goveriunenUs. In our own day the intluence of PrtdehSor (Ineist upon 
administrative, ovoluiion lias continued tlie excellent tradition of student 
power. And because she has ilius trusted her students, Prussia has had 
practical sludents : students whose advice has been conservative and care- 
fully observant of hi.storic|il conditions. • 

570. Of course it is niueh easier to give such influenee to sludents where 
the government follows for the most jiart royal or executive initiatne than 
wliere all initiative rests with a popular chamber. It is easier to get and 
to kee^ the ear of one master than the ears of t^e hundred. 

• 

571. Reform of Local Government before 1872. — The county 
law (Kreisordniing) of the 13 Decembw, 1871?, has been called 
the Magna Charta of lb*ussiaii local government. Upon it all 
later changes iliid modifications rest. Between the pejiod of 
Stein’s reforms and the legislation of 187^ the organization of 
local government was substantially as follows : ^ The provinces 
were divided* into ‘Government Districts,’ as now, the Govern- 

* See U. B. 1). Morier’s essay on Local Government in Germany, in the 
volume of Cobden ClnbdCesays for 1875. 
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ineiit Districts into ‘Circles ’ or Counties. An adiuiiifstrative 
Board established in tlic Government Distri(ft was then, as now, 
the vital organ of local administration. In the province there 
was also a board, exercising general supervisory powers, the eye 
of tjie central bureaux in the larger affairs of administration, the 
affairs, that is, which extended beyond the area of a single Gov- 
ernment District; and, as the chief officer of the province, a 
‘Superior Tresident^ of influential position and function. But 
alongside of this quite modern machinery stood the old provincial 
Estates (revived in 1853), representing, not the people, but the 
social orders of a by-gone age, and possessing certain shadoAvy 
poAA'ers of giving advice- In the ‘Circle^ or County, there was 
still the Landrathi as formerl}', appointed from a list of local 
landed proprietors, and associated with tlie ‘Estates of the Circle,’ 
a body composed of the county squires and a few tdected repre- 
sentatives from the towns and the rural townships, — a body of 
antiquated pattern recalled to life, like the Estates of the prov- 
ince, in 1853. In tlie towns, which had directly received the 
imprint of Stein’s reforming energy and sagacity, administration 
was conducted by boards of magistrates chosen by ]»opular coun- 
cils and associated Avith those councils in all executive business 
by means of a joint-committee organization,, the burgomasters 
being presidents rather tlian chief magistrates. 

572. Landgemein^e and Manors. — Besides tliese <arb«as of adminis- 
tration Avere rural comimme.s {Landtjpinhnde) still connected, iiuiu* 
after the feudal fashion, with adjacent or circuinjac(*nt inaiiors, Uicir goA^- 
ernment ve.sted in a Schulze and two or more Svhdffrn (sheriffs or justices), 
the former beii>g appointed either by the loni of the Mianor, of, if the 
village was a free village, as 8ometiine.s happened, by the owner of some , 
ancient freehold within the commune with which manorial rights had 
jwnnehow passed. The coir^rnune hafl, besides, either a primary or an 
elective as.sembly. The communes were often allowed, under Uie super- 
vision of the offisial board of the GoA’^ernment District, to^draw up charters 
for themselves, embodying tlieir particular local laws and privileges. 
Within the manors i)#lice powers, poor-relief, the maintenance of roads, 
etc., rested with the proprietor. Local government was* within their 
borders private government. * 

673. Beform of 1872. — The legislation of 1872 took the final 
steps toAvards getting rid of such x>ieces as remained of the anti' 
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quated system. It abolished the hereditary jurisdiction of the 
manor and the dependent office of Schulze, and established in 
place of the feudal statuH an equal citizenship of residence. Tn 
place of the Estates of the province and county it put real repre- 
sentative bodies. It retained the Landrath, but somewhat cur- 
tailed his powers in the smaller areas within the Circle, and 
associated with him an effective administrative board, of which 
he, became little more than president. It carried out more 
thoroughly than before in the various areas the principle of 
l)oard direction, integrating the lesser with the greater boards, 
and thus giving to the smaller areas organic connection with 
the larger. It reformed also the system of local taxation. 
It is upon this legislation, as I have said, that the system 
of local government now obtaining in Prussia is erected ^ (secs. 
588, 618). 

574. llie Central Executive Departments. — Stein’s scheme tor 
tlie development of the central organs of administration brought 
into existence five distinct ministries, which no longer masquer- 
aded as committees of a cumbrous General Directory, and whose 
functions were distributed entiivly upon a basis of logical distinc- 
tion, not at all ui)on any additional idea of territorial distribution. 
These were a ^linistry of Foreign Affairs, a Ministry of the 
Interior, a Ministry of Justice, a ^Ministry of Finance, and a 
Ministry of War. This, however, j)roved to be by no means a 
final differentiation, '^,'Iie Ministry of the Interior was at first 
given a too miscellaneous collection of functions, and there split 
off from'it in 1817 a Ministry of Ecclesiastical, Educational, and 
Sariitayr Affairs, and in 1848 a Ministry of Trade, Commerce, and 
.Public Works and a Ministry of Agriculture. In 1878 a still 
further differentiation took place. The Ministry of Finance, re- 
taining distinct reminiscence of its origin in the administration 
of the royal domains, liad hitherto maintained a Department of 
Domains and Forests. That department was in 1878 transferred 
to the Ministry of Agriculture. At the sane time the ]\Iinistry 
of Trade, (.tipiinerce, and Public Works was divided into two, a 
Ministry of Trade and Commerce, and a Ministry of Public 
Works. 


1 Moricr, p. 434. 
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576. There are now, therefore, nine ministries; (1) a Ministry of 
Foreign Affairs (Stein, 1808) ; (2) a Ministry of the Interior (1808) ; (3) a 
Ministry of Ecclesiastical, Educational, and Sanitary Affairs (1817) ; 
(4) a Ministry of Trade and Commerce (1848) ; (6) a Ministry of Agri- 
culture (1848), Domains, and Forests (1878); (6) a Ministry of Public 
Works (1878) ; (7) a Ministry of Justice (1808) ; (8) a Ministry of Fi-' 
nance (1808) ; and (9) a Ministry of War (1808). 

576. The Council of State. — Most of these ministries were created 
before Prussia had any effective parliamentary system, and when, con- 
sequently, there was no instrumentality in existence througli which there 
could be exercised any legislative control over the executive. Stein would 
have revived for the exercise of some such function tlic ancient (^ouiicil of 
State {Stadtiirath) founded by Joachim Friedrich in 1604, which had at 
first prcvsided over all administration but w’hose prerogatives of ovi-rsight^ 
and control had gradually decayed and disappeared. This coimcil, which 
bore a general family rcsemblabce to the English Privy Council (sec. 854), 
had a mixed iiiembersliip made up in part of princes (»f the blood royal, 

^ in part of certain civil, military, and judicial otticials serving ex and 

in part of state officials specially and occasionally sumnumed. It was 
Stein’s purpose to rehabilitate this body, which was in a stmse re]>re8enla- 
tive of the classes standing nearest to government and thei*eh)re presum- 
ably best qualified to test methods, and to set it to oversee the work of the 
ministers ; to serve as a frame of unity in the administration without with- 
drawing from tlie ministers their separate responsil»ility and freedom of 
movement. This part of his plan was nut, however, carried out, and the 
Council of State, tliough still existing, a shadoM^ of its former self, has 
never regained its one-time prominence in administration. 

577. Staatsminitfterioxn. — Instead of adopting Stein’s plan, 
Count Hardenberg integrated the several ministries by establish- 
ing the Mihu^try of State^ or College of Ministers (JStacUsminis- 
tf^rhnn)^ which stands in much the same relation to Prussian 
administration that the French Council of Ministers (sec. 422*) 
occaipies towards administration in Franco, though it in some 
respects resembles also "the French Council of State (sect. 468). 
It is composed of the heads of the several ministrie.s and meets, 
on<;e ur week or oftener, for the consideration of all matters wliich 
concern all the executive departments alike, to discuss projmsed 
general law.s or constitutional amendments, to jvlj''st conflicts 
between departments, to hear reports from the ministers as to 
their policy in tlie prosecution of their separate work, to exercise 
a certain oversight over local administration, to concert measures 



THE GOVERNMENTS OP GERMANY. 


283 


to meet any civil exigency that may arise, etc. It serves to give 
unity and coherence to administration. 

578. The Supreme Chamber of Accounts. — The same purpose 
is served by the Supreme Chamber of Acc^ounts {Oherrprhimnrj’ 
skammer) and by the Economicj Council (Volk^ivirthfirhajlsrath). 
Tiie Supreme Chamber of Accounts was founded in 1714 ]}y 
Frederic William I. Its members have the tenure and responsi- 
bility of judges. Its president is appointed by the Crown on the 
nomination of the Ministry of State; its other members are ai)- 
poiuted by the Crown upon the nomination of its president, 
countersigned by tlie president of the Ministry of State. It coii- 
.stitutes a distinc^t branch of the government, being subordinate, 
not to the Ministry of Stnte, but diroc^y resixmsible to the Crown. 
Its duty is the c*areful oversight and revision of the accounts of 
income and expenditure from all departments; and the oversiglit 
of the state debt and of the acquisition and disposition of prop- 
erty by the state. It watcdies, in brief, the detaileil adminis- 
tration of the finaiK^es, and is the judieial guardian of the laws 
concerning revenue and disbursement. 

570. The Economic Council. — The Economic Council considens pro- 
pt>.siilK for law.s or ordiminee.N affecting weighty economic iniere&ts which 
fall within the domains of the three mini>trie.s of Trade and (\»mmerce, of 
Rublic W«>rks, and of Agriculture. Such i)r(*posals, as w’ell as the pro- 
po.sal8 for the repeal of such laws and onliiiances may be submitted to its 
debate l>ef(»re going to the king for his ai^proval. ^It is also privileged to 
consider tlie question how Trussia’s \otes .sliall be cast upuii such mattei*s 
in the Bundesrath. Of ouur.se, however, ibs part in affairs is merely coii- 
•ultative. It is coinpijsed of seventY-fi\e members apjmiuted In the king 
for a 161*111 of live* years, fortydive of this number being appointed upon tbe 
nomination of various chambers of commeroe. mercantile corporations, 
and agricultural unions. 

580. The Ministers in the Legislature.* — The king — or, more 
properly, the Administration — is represented in the legislative 
houses by the ministers, who need not be members in omler to 
attend and .sjieak on the pnblie business. 

581. The Cf^dtag : the House of Lords. — The Prussian Laud- 
to/, or Legislature, consists of two houses, a House of Lords 
(Jlerrenhaus) and a House of Keprosentatives (Abgeordueteuhaus). 
The House of Lords might better be described as a house of classes. 
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It contains not only hereditary members wlio represent rights of 
blood, but also life inenibers who represent landed properties and 
great institutions, and officials who represent the civil hierarchy. 
There sit in it princes of the blood royal nominated to member- 
ship by the king; the heads of families once royal whose domains 
have been swallowed up by Prussia; certain greater noblemen 
appointed by the Crown, together with eight others elected by the 
resident landowners of the provinces; the four chief officials of 
the province of Prussia (the Supreme Burggraf, the High Mar- 
shal, the Grand Master of the Teutonic Order, and the Chancel- 
lor) ; and a great number of life members appointed by the king 
upon the presentation of various bodies: certain evangelical 
foundations, namely, certain colleges of counts, and of land- 
holders of great and ancient possession, the nine universities, 
ai^d forty-three cities which have received the rigid of nomina- 
tion. The king may, besides, issue special summons to sit in the 
House of Lords to such persons as he tliiuks worthy. There is 
no limit placed upon the number of members, — the only restric- 
tion concerns age: members must be at least thirty years old. 

582. At present (1897) the number of members is about tliree hundred. 
Of these quite one-third are of the landed nobility, and almost a.s many 
more are the nominees of the landed classes ; .so that the House stands for 
loyalty to the Crown and u|ipo.sition to lil)eral change. 

583. The House (f Kepresentatives, though in a sense repre- 
senting every Prussian twenty -five years of age wlio is not 
specially disqualified to vote, is not constituted by a direct popu- 
lar franchise^ or even by an equal suffrage. The^vote is indirect 
and is proportioned to taxable property. The country isMivided 
into districts; the qualified voters of each district are dividetf 
into three classes in sueV a way that each class shall represent 
one-third of the taxable property of the district; each of these 
classes^ selects by vote a third of the number of electors to which 
the district is entitled; and the electors so chosen elect the 
members of the House of Representatives. 

584. The Electoral Syatem. — One elecU)r is chosen for every twD 
hundred and fifty inhabitants ; the voting is not by Uie ballot, but is public, 
and an absfjliite majority of the electors is required to elect. The total 
number of members of the House is 433. The \enu is five years. Any 
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Prussian Who is thirty years of age and in full possession of civil rights 
may be chosen. In case a vacancy occur in the House, no choice of 
electors is necessary. Once chrisen, the electors are competent to act 
ihntiighoiit thr* IrgislativL* U*riii. 

r»85. It nei*d liardly be reiiiarkefl that the division of the primary 
voters into chisses aceoi-ding to the amount of taxes they )>ay gives a pre- 
ponderance to wealth. 'Fhe three classes are of course very unetiual in 
numbers. It recjuires a comparatively small number of rich men to repre- 
sent one-third of tlie Uixahle property in a district ; it takes a consiflerably 
larger number of the well-to-do to rei)resent another third ; and th»» last 
third will he represented hy the great Tmjority of the inltabitants of 
the district. For the classes are not constituted with a view to distribut- 
ing the small taxpayers and ecpializing the classes numerically. 'J’hose 
who pay mo.st taxes constitute the first class ; those wlio pay less, the 
second; those who pay least or none, the third; and it may thus very 
well hapi>cn that a very small mimbt^ v»f i)ersous elects a third of the 
electors. 

5S0. Equality and Competence of the House. — The constat 
id both Houses is necessiiry to the passage of a law, and they 
stand upon a perfi‘(*t equality as regards also the right of initia- 
tive in legislation, — except that all financial measures must 
originate in the lower house, and that the up]»er house can pass 
upon the budget, wliich must be presented first to the House of 
Kepreseiitatives, only as a whole. The Lords cannot amend the 
budget in part wheii it comes up to them : they must accept or 
reject it entire. 

687. The King’s Po ver of Adjournment ahd Dissolution. — The 

king may mljouni the Iloust^ of Kcprchciitativcs for a i>eriod not exceed- 
ing thirty day.s, once during any one session without its consenU He 
may also dissolve it. When a dissolutiem is resorted to J^e must order a 
new ^^cction within sixty days, and the newly tiected House must assemble 
within nincly day.s. (^Compare sec. 415.) 

588. Local Government. — The orgafiization of local govern- 
ment in Trussia is rendered complex by a mixture of historical 
and systematic*elemeiits : it is compounded of old and nejv, — of 
the creations of history and the creations |>f Stein and Gneist. 
Stein’s hand is even more visible in local organization in T^-ussia 
than in the organization of the central ministries. ]More conser- 
vative than the Constituent Assembly and Napoleon in France, he 
did not sweep away^the old provinces of Prussia, whose bouiida- 
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ries, like those of the French provinces of the old were 

set deep in historical associations. The twelve provinces were 
given a place,— a function of superintendence,-— in the new sys- 
tem established. The country is, indeed, divided into Districts 
{Bezirke) coiTes])onding in gtuieral character and purpose with 
the French Departments; l)ut these Districts are grouped under a 
superintendent provincial organization. There are, therefore, in 
Prussian local organization (1) the }*rovince,'(2) the Governinent 
District, (3) the Circle (Krets) or County, and (4) the township 
and the town. The towjisiiip and the town are, as we shall see, 
coordinate, standing, not iu subordination to eiich other, but in 
the same rank of the series. 

689. The usual organs of loqal government throughout all the series of 
the l*russian system are “fn-st, a representative body with an exclusive 
control over the economic portion of the communal business ; secondly, 
'an executive bt)ard with an exclusive control over the public portion of the 
communal business ; thirdly, mixed committees, composed of members of 
both bodies, for the ordinary management of the affairs of the commu- 
nity ; fourthly, the division of the comimmal area into administrative dis- 
tricts under overseera responsible to the executive board.” ^ 

590. The Province. — There are iu the Province two sets of 
governmental organs: one of which represents tlu? state and its 
oversight, the other tlie Province and ils self-government. 
(1) The state is represented by a Superior President and a Pro- 
vinzialrath associated with him. The original purjiose in retain- 
ing the provintdal organization was to secure broad views of 
administration through officials charged with the oversight of 
extended are^s and so elevated above the near-sightedness of local 
routine and detail. Nearer to the particulars of local adminis- 
tration than the mini.ster at Berlin, but not so near as the officials 
of the Government Distiicts, the provincial rejiresentatives of 
the state are charged with the care “of all such affairs as concern 
the entire province or stretch beyond the jurisdiction of a single 
[district] administration.”^ These are such matters as affect 

1 R. B. D. Morier, Cobden Club Essays (1875) on Local Government and 
Taxation, p. 

> Schulze, Das Staatsrecht des KOnigreichs Preuasen (in Marquardsen^fl 
Handbuch), p. 63. 
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imperial interests or the whole Prussian state; the concerns of 
public institutions whose functions extend beyond a District; 
insurance companies; extensive plans of improvement; road and 
school management, etc. In exercising most of these functions 
the provincial authorities act, however, not through officers of 
their own, but through the District Administrations. There lies 
with the Superior President, also, the duty of overseeing district 
administration, the provincial tax directors, and the general 
Commission for the regulation of the relations between landlords 
and tenants. He represents the central government, too, in al* 
special, occasional duties, and under all extraordinary cir(ium- 
stanees. He has, besides, initial jurisdiction in cases of conflict be- 
tween District Administrations, or between such Administrations 
and specially commissioned officiars not subject to their orders. 

601. The extraordinary powers of the * Superior President ’ are illus- 
trated by the fact that, in case of serious civil disturbance, of war or the 
danger of war, lie is authorized to Jissuinc the whole authority of adminis- 
tration, l<K'al as well as general, within the Province. 

602. In overseeing the District Administration, however, he has no 
executive, but only advisory, iiowers. He is merely the eye of the Minis- 
trieji at Berlin, advising them of all matters needing their action. Like 
the French Prefect, he is the servant of all Ministries alike, though mo.st 
directly and intimately associated with the Mini.stry of the Interior. 

593. The defect of the provincial organization in Prussia is said to be 
lack of vitality, (’ritics like Pmfe.ssorGneist thought that it renden'd the 
system of hlcal government cumbrous without adding to its efficacy. It 
is too much restricted fo gratuitous advice, and too little authorized to 
take authoritative action. 

594. The Provinzialrath, the administrative Council associatev 
with t*lie Superior President, consist'?, besides the President or 
his representative as presiding officer, of one professional civil 
official of high rank, appointed by the Minister of the Interior, 
practically for life, and of five lay members chosen by the Provin- 
cial Committed for a term of six years. The assent of the Pro- 
vtmialrath is necessary to every ordinance ^sued by the Superior 
President. • ^ 

595. (2) The organs re])resenting the Province and its self-gov- 
ernment are the Provincial Landtagy the Provincial Committee, 
and the Landeshaupfmajin or Landesdirektor* In a Prussian law 
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concerning local government the province is described as ‘'a 
communal union established with the riglits of a corj)oration for 
self-government of its own affairs/’^ The provincial legislative 
body, the Landtag^ is composed of representatives eledled from 
the Circles or Counties by the Diets of the (Circles: for, when 
looked at from the point of view of self-government, the I'rovince 
is a union of Circles, not of Districts: the Districts, as we shall 
see, are organs of the central government onl}'. The functions 
of the Landtag lie within the narrow field of such matters as the 
apportionment of taxes among the Circles (which in their turn 
apportion them among individuals), the examination of the loi^al 
budget, the care of provincial property, and the election of cer- 
tain officials, — though it is at liberty to take cognizance of any- 
thing that is of local concern.* 

696. It may also, on occasion, give its opinion on bills conceming the 
iTovince and on other matters referred to it, for an exj^ression of opinion, 
by the authorities at Berlin. The Superior President may be pr(‘S(‘iit at 
its sessions and may annul all acts in which it oviT.steps its juris<Hotioii. 
Its by-laws are subject to the Crown’s api)r()val, as are also many ot its 
votes of appropriation ; and the king may dissolve it. 

597. The Landtag elects the l^rovincial Committee and tlie 
Landeshauptmaniif who are the executive organs of j)rovineial self- 
government. The Laiideshauptmann and the Committee stand 
related to each other very much as do the SujKuior Pn‘sident and 
Provinzialrath, or th§ French Ih-efect and tlie Frefectniral Council : 
the Landeshauptmann is the executive, *the Committee the ad- 
visory organ of local self-administration, though it ki effect 
directs the action of the Landeshauptmann in most matters. 

698. The spheres of the representatives of the state ami of the repre-^ 
sentatives of local self-government are quite sharfdy distinguished in 
Prussia. The Provincial Committee and the LamUnhauptmann have 
nothing to do with the general administration : tliat is altogether in the 
hands of the Superior President and the Prnviminlrath, who on their 
part htove nothing to do with local .self-government, 'riu; sphere of local 
self-government, thoui;h narrow, is‘ somewliat more guarded against the 
constant interference of the central authoritie.s in Prussia than m France. 
(Compare sec. 454. ) 

1 Schulze, Das Staatsrecht des Konigreichs Preussen (in Marejuardsen’s 
Handhuch)^ p. 86. 
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590. Communal Estates. — In some Provinces there still exist cer- 
tain corporations, representing the old organization by * estates ’ of inde- 
penoeiit districts, which retain their ^landtag^^ their separate property, 
and a small part of their privileges. They constitute rural poor-unions, 
and play a limited part in local administration according to the sharply 
explicit laws of incorporation under which they now exist. They are, 
however, being gradually abolished or transformed by special enactments. 
Their German name is Kommiinal-standische Verhdnde^ which may be 
^.ranslated, I'^nions of Communal Estates. 

600. The Government District (liofjierungshezirk). — Unlike 
die Province, the Government District has no organs of self- 
government: it is exclusively a division of state administration. 
Its functionaries arc the lu incipal, — it may even be said the uni- 
versal, — agents of the central government in the detailed conduct 
of administration: tlicy are charged with the local management 
of all affairs that fall within the sphere of the Ministries of Jhe 
Interior, of Finan(*e, of Trade and Commerce, of Public Works, 
of Agriculture, of Kcidesiastieal and Educational Affairs, and of 
War, exclusive, of course, of such matters as are exceptionally 
fiitrusted to officers specially commissioned for the purpose. In 
brief, they serve every ministry except the Ministry of Justice. 

601, Colle(‘tively the funetionaries of the District are called 
the * Administratiov ’ (Regie rung) ^ and their a(*tion is for the most 
part (collegiate, i.c., through Hoards. The exception to this rule 
concerns maUers falling within the province of the Ministry of 
the Interior. Tliat Ministry acts in the District, not through a 
board of, otli(*ials, but through a single official, the President of 
the Administration (Regierumjspni sklent). In dealing with all 
otlier :«atters Ihe action is collegiate; but the Boards are not 
•independent bodies: they are divisions (Abtheii ungen) of the 

‘Administration’ taken as a whole, and in certain affairs of gen- 
eral superintendence the ‘Administration ’ acts as a single coun- 
cil (hn Plenum). Each Board is presided over by a ‘Superior 
Administrative Couneillor’ (Oberregiernngsrath)\ and that on 
Domains and Forests has associated with it*a special functionary 
known as tho Forest-master. The members of the ‘Administra- 
tion ’ are all appointed by the central government, which places 
upon the Boards whose functions require for their proper dis- 
charge a special traihing certain so-called “technical members 
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for instance, school experts, medical experts, road-engineers, and 
technically instructed forest commissioners. 

602. These * Administrations ’ have taken the place of the oldHiine War 
and Domains Chambers of which I have spoken (sec. 565), and which, like 
the Administrations, acted through Boards as a sort of universal agency 
for all departments of government. It is only since 1883 that the affairs 
of the Interior have been given into the sole charge of the President of the 
Administration. Before that date they also were in the hands of a Boafd. 

603. “ Every head of a department, as well as every Rath and assessor, 
is bound each year to make a tour through a portion of the district, to 
keep an official journal of all he sees, to be afterwards preserved amongst 
the records of the Board, and thus to make himself practically acquainted 
with the daily life and the daily wants of the governed in the smallest 
details.”! (Compare sec. 563.) ^ 

604. The President of the Administration (Regierungspnisident) 

is ttie most important official in the Prussian local service. Not 
only does he preside over the ‘Administration,^ the general and 
most important agen(‘y of local government; lie is also equipped 
for complete dominance. He may, upon o<*casion, annul the 
decisions of the ‘Administration’ or of any of its Boards with 
which he does not agree, ami, in case delay seems disadvantageous, 
may himself command necessary measures. He may also, if he 
will, set aside the rule of collegiate action fiAd arrange for -the 
personal responsibility of the members of the ‘Administration,’ 
whenever he consideps any matter too pressing to aw^it the meet- 
ing and conclusions of a Board, or, if when he is himself present 
where action is needed, he regards such an arrangement ffs neces- 
sary.^ In brief, he is the real governing head of .local adminis- 
tration. The jurisdiction of the ‘Administration ’ covers such 
matters as the state taxes, the churches, the schools, and the 
public domain. • 

605. The District Committee. — Although, as I have said, tlie 
GovernQient District is not an area of self-government, a certain 
part in the oversight, of governmental action in the District is 
given to lay representatives chosen by the provincial agents of 
the people. A District Committee (Bezirksausschuas), composed 

1 Morier (Cobden Club Essays), p. 422. 

* Schulze (in Marquardsen), p. 64.* 
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of two professional members (one of whom must be qualified for 
judicial office, the other for the higher grades of the administra- 
tive service) appointed by the king for life, and of four members 
chosen by the Provincial Committee (sec. 597) for a term of six 
years, is allowed an oversight of such matters as it has been 
thought best to put under lay supervision. The President of the 
Administration is ex officio a member of the Committee and usu- 
allj presides over its sessions. All orders or arrangements which 
he wishes to make with regard to local police are subject to its 
confirmation, and all questions regarding the control of subordi- 
nate local authorities fall to it. More important than its admin- 
istrative functions are the judicial functions with which it has 
been recently invested. Since 1883 the District Committee has 
been the Administrative Court of the District (sec. 628). When 
acting in this capacity the Committee is presided over by its ju- 
dicial member, and the President of the Administration does hot 
sit with it. 

600. The Govemmcnt Districts number thirty-five, and are grouped, as 

I liave said, within tlie twelve Provinces. 

607. The Circle (/rms). — In the Circle, as in the Province, 
there emerges a double set of functions: there is the state admin- 
istration and, alongside of it, the narrower function of self-gov- 
ernment. This double set of functions is performed, however, 
by a single set of funci^ionarios : b}" a professional officer known 
as the Landrathy associated w’ith a Circle Committee {Kreisans- 
scJiuHs), which acts by delegation for the Diet of the Circle (Krcis- 
ta^)y the consultative and supervisory authority. There are not, 

^ as in tlie Province, one council and one executive for the state, 
another council and another executive for the locality. 

608. The Landrath and the Circle Cemmittee. — The Landrath 
stands upon a peculiar footing: his office is ancient and retains 
some of its historical features. Originally the Landraih repre- 
sented the landed gentry of various district* of Brandenburg; he 
was appoiifl^d upon their nomination and in a sense represented 
their interests. In some parts of Prussia traces of this right of 
presentation to the office by the landowners still remain; and 
in almost all parts pf the kingdom the privilege of nomination 
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has been transferred to the Circle Diet, as heir of the control once 
exercised by the local lords of the soil. The Landrath is, there- 
fore, formally, the representative of the locality in which he 
officiates. In reality, however, he is predominantly the agent of 
the state, serving both the District Administration and the de- 
partments at Berlin. He is appointed by the Superior President 
of the Province in which the Circle lies, and is always a profes- 
sional officer who has passed, by examination, into tlie higher 
grades of the civil service. He is chief of police within the 
Circle, and superintendent of all public affairs. The Circle Com- 
mittee is associated with him in the administration of his office 
and organized under liis presidency. It consists, besides himself, 
of six members chosen by the Circle Diet. It constitutes the 
Administrative Court of the* Circle (sec. 628), liearing appeals 
from the acts of subordinate officials as well as sui)ervising ad- 
ministrative action. 

609. The Diet of the Circle represents, not the people, but 
groups of interests, — is based upon the economical and social 
relations of the people. Each Circle includes all towns lying 
within it which have less than 25,000 inhabitants, and represen- 
tation in the Diet is divided between town and country. The 
country representation, in its turn, is divided l)etween the rural 
Communes and the greater landowners. 

610. The cities eject representatives either singly op in groups ; if 
singly, through their magistrates and councils Acting together ; if in groups, 
through electors who assemble under the Presidency of the Lamlrath. As 
‘greater landowners’ are clas.stjd all those who pay, in their own right, 76 
thalers annual land or building tax ; and these are organized for electoral 
purposes in Unions ( Vt^rhandf*), The rural Communes elect in groups^ 
through elecU)r3. The term of members r>f the Circle Diet is six years. 
Cities having more than 26,J00 inhabitants con.stituUi separate Circles, and 
combine in their town governments both Circle and Commune under the 
forms of city government. 

611. The Circle the Basis of Local Government. — A moment’s 
review of the electoral arrangements whi(*,h underlie Brussian 
local government as I have outlined it will show liow literally 
the whole structure, so far as it is a system of self-government, 
rests upon the electoral organization of the fJircle. The Diet of 
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the Circle ife the only representative body I have yet named which 
is chosen by the qualified voters of the locality: and it is not 
chosen directly. The larger towns elect their quota of members 
through tiieir councils, while the smaller towns unite and choose 
through electors. The rural Communes elect in groups, through 
electors. The greater landowners send their separate quota. And 
then from the Circle Diet, when once it is chosen, proceed, in- 
directly, all the other lay bodies of administration in the larger 
areas. It nominates the Lajidrath, elects the Circle Committee, 
and unites with the Diets of the other Circles of the Province in 
choosing the provincial Landtatj, The provincial LamlUnj^ in 
turn, elects the Laudefthauptmann and the Provincial Committee. 

' The Provincial Committee elects five out of the seven members 
of tlie Proviuzialrath and four out of the six members of the Dis- 
trict Committee. Each 1 Provincial Committee chooses, on an 
average, two District Committees. It is in only a very restrictid 
sense a system of popular control in local affairs. It is a long 
way from the people to the District Committee. 

012. The Magisterial District — The niral Coinmiinefi 

are i^roupod in Mapristcrial Districts containing I'tioli about fifteen hundred 
inhabitanUs; and each District is presided over by a Kcevc or Justice 
(Auituvftrstfhcr or Amtsimttm) who is appointed i)y the king upon the 
nomination of the (’in le Diet, nsnally from among the landowners of the 
locality. The Reeve’s term is mx years. He is given cliarge of the. police 
of the DistrieV, and is entrusted with the adnuuisjLration of the laws for 
the relief of the poor and the preservation of health. As police commis- 
sioner h<2 is i)ut over the mayors of the several Communes within his dis- 
trict. He acts under the supervision of the (\)miaittee of the Circle. 

ft 

013. 'The Kural Commune (Laadfjenichide), — The larger rural 
Communes act through small representative assemblies or coun- 
cils, while the loss jxtpulous regulate tlfeir affairs by mass meet- 
ing. In some Communes the executive officer is known as 
‘mayor,’ in oth^^rs as ‘village judge,’ in still others as ‘president.’ 
In most localities he is assisted by one or m#re aids or assessors. 
The electoral privilege is based upon the three-class system of 
voting described in s(‘cs. 583-5SO, except that those who pay no 
taxes at all are usually excluded from the franchise. The powers 
of the Communes confer all matters of strictly local interest. 
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614. The City Communes (5toef^gre»iemde). — Amon^ the City 
Communes there is great variety of organization. In some cities 
there is a single executive, — a single Burgomaster, — perhaps 
assisted by certain Boards; in others the Burgomaster has col- 
leagues; in still others the magistracy is collegiate, — is itself a 
Board. In all there are councils more or less directly represen- 
tative of the people. In the cities, as in every other unit of local 
administration, the subjects of finance, police, and the military 
are largely controlled from Berlin; and in these branches of 
administration the city governments are agencies of the central 
government. They thus have a double character; they are at 
one and the same time representatives of the authorities at the 
capital and of the citizens at home. When acting as agencies of* 
state administration tliey are, of course, responsible to the central 
Departments at Berlin. 

615. There is in Prussian local organization none of the extreme, the 
rather forced uniformity so noticeable in Franco, where no difference is 
made between rural Communes and City Communes, only the greater 
cities, like Paris and Lyons, being given a special organization. In Prussia 
historical and other grounds of variety have been freely observed. 

616. General Principles of Prussian Town Government. — 

Although without uniformity of structure, town government in 
Prussia has certain uniformities of princiiMe at its b.isi.s which 
render it a striking example of active self-government. The 
mayor of a Prussian city is a trained official, taken from the pro- 
fessional service; but he is not the Executive; he is simply presi- 
dent of the executive. There is associated with him1i board of 
Aldermen most of w'ho.se members are elected from the general 
body of citizens, to serve without salary, but an jmportaiit 
minority of whose members are salaried officials who, like the 
mayor, have received a thorough technical training in their various 
branches of administration, and whose tenure of office is in effect 
permanent: and this board of Aldermen is the bentre of energy 
and rule in city go^niment. But it acts under check. A town 
council represents the citizens in the exercise of control over 
the city budget, and citizens not of the Council as well as Coun- 
cilmen act with the Aldermen in the direction of executive busi- 
ness. The Aldermen do their admini strati V 43 work in Committees, 
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and act always in association with certain delegations of town* 
councilmen and certain ‘select citizens ’ named by the council. 
In the wards of the larger towns the Aldermen command also the 
assistance of local committees of citizens, by whom the conditions 
and needs of the various districts of the town are familiarly 
known. Thus in the work of poor relief, in the guardianship of 
destitute orphans, in education, and in tax assessment ‘select 
citizens ’ commonly reinforce the more regular, the official, corps 
of city officers. This literal self-government, which breaks down 
the wall of distinction between the official and the non-official 
guardian of city interests and presses all into the service of the 
^community, is not optional; it is one of the cardinal p’-inciples 
of the system that service as a ‘select citizen ' is to be enforced by 
penalties, — by increasing the taxes of those who refuse to serve. 

617. Berlin governs itself through more than ten thousand men beloiij^- 
ing to the wealthier part of the middle classes.” ^ The citizens chosen for 
ward work or for consultation with the central committees of Aldermen 
and town-councillors include merchants, physicians, solicitors, manufact- 
urers, head-masters of public schools, and like representative persons. 

618. The three-class system of voting de.scribed in secs. 583, 584, and 
585 obtains also in all municipal elections in Prussia, so that weight in the 
electoral control of city affairs is proportioned to tax-assessment. One- 
third of the elected Aldermen and town-councillors represent the wealthy 
class, one-third the middle class, one-third the ‘proletariat.’ It is said 
that in Berlin the lir^t class contains ” les.s than two per cent of tlie voters, 
the second class less than thirteen per cent, and ^he third eighly-six per 
cent.” The arrangement breeds a deep discontent in the lowest class and 
they larg^'ly n-fraiu from voting. 

019. 7^6 Administration of Justice. — The Prussian courts of 
justice, like those of the other states of tlie Empire, liave the 
general features of their organization and jurisdiction prescribed 
by imperial law (see. 556). They are Phissia’s courts; but they 
also serve as courts of the Enijnre; Prussian law commands only 
their personnel and their territorial competence. At the head of 
the system sits the supreme court of the Em'f^lre {Heiclis(jericht\ 
to which the Vourts of all the other states stand subordinated.** 

^ Professor Gneist, Contemporaiy lieview^ Vol. 46 (1884), p. 777. 

* Prussia is vouchsafed by imperial law the privilege of retaining her own 
supreme court ; but she Das not availed herself of the permission. 
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In each Province tliore is a Superior District Court (OberlandeA* 
gerichf), and, next below it, a Distri<‘t Court (Landgoricht), In 
each magisterial District there is an Amlsgorichf. 

620. The Aiutsgerichf, which is tlie court of first instance in 
minor civil cases, consists of one or of several judges, according 
to the amount of business there is for the court to despatch: for 
wlien there is more than one judge the work is not handled by 
them together, but separately; it is divided, either logically or 
territorially. 

621. The higher courts, the District Court, and the Superior 
District Court consists each of a number of judges. At the 
beginning of each year, the full bench of judges in each court, 
determine a division of the business of the court among them- 
selves, constituting themselves in separate ‘chambers’ for sepa- 
rate classes of cases. There is always a ^civil chamber ’ami a 
‘Criminal chamber,’ and often a chamber for commercial cases 
(Kammer flir llandehsachen). Each chamber has its own presi- 
dent and its own independent organization. 

622. Minor crimina] <*ases are tried in sheriffs’ courts (Schiiffen' 
gerirhte) sitting in tlie ^lagisttudal Districts; more serious offences 
by the criminal cliamber of the District Court; all grave crimes 
by spCM'ial jury-courts (Srhini rgerirkte) whicl^ sit under the presi- 
dency of three judges of the District (’ourt. 

623. An appeal flom a sheriff’s court on tjie merits of the case can go no 
further than tlie Di.strict Court. Appeals on the m<*rits of the ca.se from 
the criminal chamber of the Distri<'t Court are n«)t allowefl^but a case 
can lx? taken fr^un tliat court uii the grouml of the negk^ci of a rule of law 
to the Superior District Courl, and on other legal grounds to tlif Imperial 
Court, for revision. 

624. The nomination *of all judges rests with the king: but 
the appointment is for life and the judges stand in a position 
of substantial independence. The Minister of Jn.stice, however, 
completely control# all criminal prosecutions: for no criminal 
prosecution can be instituted except by the statesvittorneys who 
represent the government in the several courts, and these hold 
their offices by no permanent tenure, but only at the pleasure of 
the Minister. 
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626. Pilrity iti the adminiBtration of justice is souglit to be secured by 
public oral prtKieediiigs. Until a very recent period all proceedings in 
the Prussian courts were written : the plea and the answer constituted the 
suit. Now public onil proceedings arc made imperative. 

626. The organization of justice in Prussia provides ff)r the assumt)- 
tion by the state of a certain ‘ voluntary ’ juris<lict.ion, some of which, 
such as the exercise of guardianship ami the probate of wills (which latter 
is made a function of the Amtsyericht) are (juite familiar to the practice 
of other countries ; but others of which, such as an oversight over certain 
feudal interests, are somewhat novel in their character. The system 
knows also certain oflicially commissioned \rbitrators {ScJtiedsmanner) 
and certain trade judges, which are in some respects i^eculiar to itself. 

G27. Administrative Courts (Fema?f?ny^.st;eric/ife). — The same 
‘distinction between administrative and ordinary courts of justice 
that we have observed in France obtains also in Frussia (sec. 4G8). 
Here again appears the organizing band of JStein. He established 
for Prussia the principle that cases arising out of the exercise oT 
the .state’s sovereignty should be separated in adjudication from 
cases between private? individuals find should be allotted to special 
courts. Such are cases of damage done to an individual through 
the act of an administrative olKcer, or cases of alleged illegal 
action on the part of a jniblic official, — in brief, all cases of con- 
flict between the public power and private rights, as well as all 
questions between aa’ministrative authorities. 

628. The courts charged with this iurisdiction are, (1) in the 
Circle, the Circle Committee (sec. 608), presided over, as in deal- 
ing with other matters, by the Lamlratli, and in the cities 'wliich 
thoinselvcsVonstitute Circles, tlie City Committee (Stadfaiisschuss), 
l onsisting of the* Burgomaster as president and four members, 
a|I of whom must be qualified for judicial service or for tlie liigher 
grades of administrative offi(‘C, electeil by the magistracy of the 
city, acting collcgiately, for a term of* six years. (2) In the 
Goveruinent District, the District Committee (sec. 605), to whose 
presidency when 'sitting in this capacity, the king may appoint, 
as representative of the President of the Administration, one 

of the membd’S of the ‘Administration’ under the title of Di- 
» 

rector of the Administrative Court (Venoaltungsgerichtsdirektor), 
(3) The Su 2 >erior Admiuistratire (hurt in IR^xlm ^Oberrencathnigs- 
(jerizht), whose meiiibevs are appointed by the king, with the 
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sent of the Council of Ministers, for life. This court Stands upon 
the same footing of rank with the supreme federal tribunal, the 
Reichsgericht. Its members must be qualified, half of them for 
high judicial, half for high administrative office. It acts, like 
the other courts, in divisions or ^senates,’ each of which has its 
separate organization; and these se(*tions come together only for 
the settlement of certain general questions. (Compare sec. 46S.) 

629 . The Court of Conflicts ( Gerichtsho f fUr Kompetenz-konjlikte ) . 
— Between the two jurisdictions, the ordinary or i)rivate and the 
administrative, stands, as in France, a Court of Conflicts. It 
consists of eleven judges appointed for life (or for the term of 
their chief office, in case they act ex officio ) ; and of these eleven 
six must be members of the Superior District Court of Berlin, — 
must belong, that is, to a* court of tlie ordinary jurisdiction. 
The other five must be persons eligible to the higher judicial or 
Sidministrative offices. (Compare sec. 475.) 

630. The Prussian Courts and Constitutional Questions. — The 

Prussian courts have no such power of ]>assing upon the constitutionality 
of laws as is possessed by the courts of the United States. They cannot 
go beyond the simple question whether a law has been passed, or, in 
administrative cases, an official order issued, in due legal form. 
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631. Feudalism in Switzerland. — Until the beginning of the 
fourteenth century the towns and communes of the country now 
called Switzerland were all held fast in the meshes of the feu- 
dal system. Real vassalage, indeed, such as the low countries of 
France and Germany knew, laid never penctiated to all the val- 
leys of the Alps*, many a remote (?omiimne had never known any- 
thing but a free peasantry; and hardly anywhere near the heart 
of the great mountains liad feudal fealty meant wliat it meant 
elsewhere. Still great neighbor lords and monasteries laid swept 
even these mountain lauds at least nominally within their over- 
lordships, and must of tlie Swiss Cantons of to-day re])resent 
pieces of old feudal domains. 

632. First Movements towards Cantonal Independence. — In 

1309, however, began the process which was to create llie Switzer- 
land of our time. In that year the Cantons of Scliwyz, Uri, and 
Unterwalden, lying close alKjut the lake of Lucerne, won from the 
Emperor Henry VII, the recognition of their freedom from all 
supremacy save that of the Empire itself. Tl^^y had already, 
about the middle of the thirteenth cemtury, drawn together into 
a league which was to prove the seed of the modern Confederacy. 
That Confederacy has two distinguishing characteristics. It has 
brought dow'n to us, tlirough an almost unbroken tradition, the 
republican institutions of the Middle Ages; and it has by slow 
processes of cautioi s federation drawn together into a real union 
communities the most diverse alike in point of race, of language, 
and of institutions without destroying their individuality. 

633. The Processes of Confederate Growth. — In its briefest 
terms the story is this. The Cantons broke from the toils of the 

300 



THE GOVERNMENTS OP SWITZERLAND. 


301 


feudal system while still in possession of those local liberties 
which the disintegrateness of that system gave leave to grow 
wherever courageous men could muster numbers enough to assert 
their independence; having a common cause against the feudal 
powers about them, they slowly drew together to each other’s 
support; and, having allied themselves, they went on to show the 
world how Germans, Frenchmen, and Italians, if only they respect 
eaoJi the other’s liberties as they would liave their own respected, 
may by mutual helpfulness and forbearance build up a union at 
once stable and free. Several centuries elapsed before the devel- 
opment was complete, for the Confederation, as finally made up, 
consisted of two very different elements : of strong and for the 
most part aristocratic free cities and of quiet rural peasant 
democracies. Jt was necessarily a long time before even common 
dangers and common interests brought proud Cantons like Bern 
and aristocratic cities like Geneva into cordial relations with 
Schwyz, Uri, and Unterwalden, the humble originators of the 
Confederacy. But circumstances constrained and wisdom pre- 
vailed: so that union was at last achieved. 

(534. French Interference. — The j'ear 1513 may be taken as 
marking the close of the period during which the Confederacy 
won the place it was always to keep among tlie j>owers of Europe. 
In that year the League was joined by the last of those thirteen 
German Cantons which were to constitute its central membership 
down to the French Bevolution. It was rot till 1848, however, 
tliat its constitution was ]nit ii])Oii its present foundations; and 
not till 1J>74 that that constitution received at all points its pres- 
ent sh:j[»e. Ill* the meantime events of the greatest magnitude 
4;ave direction to Swiss affairs. The great jiowers liad recognized 
the indepeiuhmce of Switzerland in tlie Treaty of AVestphalia, 
1G48. The thirteen original Cantons Iftid received great French 
cities, like Geneva, to the west, and various Italian laiuhs, to the 
soutli, either nito close alliance or into fixed snbjectioi>. The 
French Revolution had sent French troop!#into Switzerland, in 
support of a fruitless attempt to manuLmture out of the always 
stiffly independent Cantons, hitherto only confederates, a com- 
pac*.t and centralized ‘Helvetic Republic,’ after the new model 
just set up in unhappy France (171)8-1801?). Napoleon had inter- 
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vened (1803-1814) for the purpose of both loosing these artificial 
bonds and creating a new cement for the League in the shap(‘ of 
a common allegiance to himself. And, in 1S15, tlie pressure of 
the French power being removed, reaction li«ad conn*. 'J'hc irri- 
tated Cantons, exasperated by the forms of a government not of 
their own choosing, had flung apart, to the j>ractice of ])rinciples 
of cantonal sovereignty broader, extremer even than tliose uix)u 
which they had based their Union before 1798. And then reaci- 
tion, in its turn, brought its own penalties. Troiil)les ensued 
which read very much like those, so familiar to Americans, 
which forced a strong federal government upon the United 
States. 

635. The Sonderbund War. — It was, however, differences of 
religious, not of political, opinion which were in Switzerland the 
occasion of the strife which was to bring union out of disunion. 
A<!ter the power of Napoleon had been broken, the Congress 
of Vienna had sought to readjust all the arrangements that he 
had disturbed, and Swiss affairs had not be(ui overlooked. The 
Cantons were induced to receive Geneva, Valais, Neuchatel, and 
the territories hitherto held as dependencies, into full confed- 
erate membership, and to agree to a Pact (known as the Pa<;t of 
1815) which gave to the League, witli its increased membership 
of twenty-two Cantons, a m w basis of union. Gnc of the clauses 
of that Fact contained a solemn guarantee of the rights and privi- 
leges of the monasteries still maintained in the Koman Catliolic 
Cantons: and upon that guarantee were based tlic hopes of all 
parties for peiice among the members of the TwCaguo. J5ut the 
guarantee was broken down. The wave of demucratic refurni 
swept steadily and resistle.ssly through Switzerland during the, 
revolutionary jjeriod of 1830-1848, and where the lh*otestant and 
Roman Catholic parties ^vlu*e nearly erpial in jmpular force threat- 
ened not a few of the oldest foundations of the medimval church. 
The crisis was first felt in Zurich, where the excesses of a nulicul 
party temporarily ivi control brought about, in 1839, a violent 
reaction. The next year saw the disturbance transferred to 
Aargau. There the anti-Catholic party, commanding, during a 
period of constitutional revision, a narrow jiopular majority, and 
exasperated by the violent opposition tactiesfof the clerical party, 



THE GOVERNMENTS OF SWITZERLAND. 


303 


forced a vote in favor of the abolition of the eight monasteries 
of tlic Canton. The Diet of the Confederation was thereupon 
asked by the aggrieved party whether it would permit so flagrant 
a breach of the Pact of 1815. It was forced by a conflict of 
interests to a compromise, agreeing to the abolition of four of 
Aargau's eight monasteries. Tliis was in August, 1843. The 
next month saw the formation of a separate T.eague (Sonderbund) 
1)3 tlie seven Koman Catholic Cantons, Schwyz, Uri, Unterwal- 
den, Luzern, Freiburg, Valais, and Zii^. Tlie deputies of these 
Cantons were, however, slow in withdrawing from the Diet, and 
the Diet was reluctant to come to open strife witli its recalcitrant 
ineml>crs. Four years tliis league within a league was permitted 
to continue its obstructive agitation. Put at last, in November, 
1847, war came, — a sharp, decisive conti'st of only eighteen days’ 
duration, in wliich the seceded Cantons were overwhelmed and 
forced batik to their allegiance. * 

G3fl. The New Constitution. — Constitutional revision followed 
immediately. Tlie Pact of 1815 Avas worn out: a strong and pro- 
gressive constitution had become a necessity wliich not even tlie 
party of reaction could resist or gainsay. By the Constitution of 
1848 there was (treated, out of the old discordant Confederation 
of States the present federal State (Btmdesi^taat). 

That Constitution, as modified and extended by the impor- 
tant revision of 1874, .is the p^e^ent Constitution of Swit- 
zerland. , • 

G37. Character of the Constitution. — The federal government 
thus estaldishcd has many features wliich are like, as well as 
many ^diich ai'b very unlike, the familinr features of our oavii 
•national system. It has had, since 1874, a federal Supreme 
Court, Avhich is in many imi>ortant fields of jurisdiction the high- 
est tribunal of the land; and it has liall since 1848 a Legislature 
consisting of two branches, or Houses, the one representative of 
the people, the other representative of the states of the Confed- 
eration. The popular chamber is called th# ‘National Council’ 
(der Niitimmirath), the federal senate, the ‘Council of States’ 
{der Stdftderath). The former represents the people as a whole; 
the latter, the States as constituent members of the Confedera- 
tion. 
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638. Much of the resemblance of these arrangements to oni^ own is due 
to conscious imitation. The object of the reformers of 1848 and 1874 wai 
not, however, to Americanize their government, and in most respects it 
remains distinctively Swiss. , 

639. Nationality and State Sovereignty. — Much as such in- 
stitutions resemble our own federal forms, the Constitution of 
Switzerland rests upon federal foundations such as our own gov- 
ernment had during tlie first half century of its existence ra^tjier 
than upon national conceptions such as have dominated us since 
the war between the States. The Swiss Constitution does indeed 
expressly speak of the Swiss nation, declaring that the Swiss 
Confederacy has adopted the following Constitution with a view 
to establishing the union (Bund) of the Confederates and to main- 
taining and furthering tlie unity, the power, and the honor of the 
Swiss nation ’’ ; and not even the war between the States put the 
w6rd nation into our Constitution. But the Constitution of 
Switzerland also contains a distinct and emphatic assertion of 
that principle of divided sovereignty which is so much less fa- 
miliar to us now than it was before 18G1. It speaks of the Con- 
federation as formed by “the people of the twenty-two sovereign 
Cantons,” and it explicitly declares that “the Cantons are sover- 
eign, so far as their sovereignty is not limited by the federal 
Constitution, and exercise as such all rights which are not con- 
ferred upon the federal power”; and its most coinpotent inter- 
preters are constrained to say that such, a constitution does not 
erect a single and compacted state of whi<*h the Cantons are only 
administrative divisions, but a federal state, the units of whose 
membership are themselves states, possessed, •within ^certain 
limits, of independent and supreme power. Tlie drift both ot 
Switzerland\s past history and present purfiose is unquestion- 
ably towards complete na\,ionality ; but her present Constitution 
was a compromise between the advocates and the opponents of 
nationalization; and it does not yet embody a* truly national 
organization or pow^r. 

G40. Large Constitutional Grants. — At the samite time, the 
grants of power under the Swiss Constitution have from the first 
been both larger and less definite than those contained in the 
Constitution of the United States. It contains such indefinite 
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grants as these : that the federal legislature shall have power to 
pass ‘‘ laws and resolutions concerning those subjects which the 
Confederacy is commissioned by tlie federal Constitution to act 
upon to control the foreign relations of the Cantons-, to guar- 
antee the constitutions and territories of the Cantons; to provide 
for the internal safety, order, and peace of the country; to adopt 
any measures “ wliicli have the administration of the federal Con- 
stitution, the guaranteeing of the cantonal constitutions, or the 
fullilinent of federal duties for their object”; and to effect revi- 
sions of the federal Constitution. 

041. It adds to sucli federal powers as we are familiar with 
the authority to regulate religious ImdcHcs and monastic orders, 
to control the manufiicture and sale td* alcoholic liquors, to estab- 
lish general sanitary regulations in the case of certain diseases, 
to (control the construction and operation of all railroads, to regu- 
late labor in factories, to jn‘ovide for the compulsory insuraiKje 
of workmen, and to legislate throughout the wliole field of com- 
mercial law. The federal government is given, besides, a large 
power of superintendence. It has supervision of streams and 
forests, and of tin* more important roads and bridges; it has the 
right to disa]j])rove of and annul the press laws of the several 
cantons, and their regulations with regard to the* acquisition of 
residence and the franeliise in the communes; and it exercises 
in many another matter u general ()v<‘rsjght and guardianship, 
04li. Guarantee of th^ Cantonal Constitutions. — The Swiss fed- 
eral Constitution is more definite in guaranteeing to the Cantons 
their constitutions than our federal CoiistitutioTi is in guaranteeing 
to the States rl nqniblicaii form of government.” The guarantee 
*is made to include the freedom of tin* jieople and their legal and 
constitutional rights; the •'xercise oi those rights under repre- 
sentative or democratic forms; and tin? revision of any cantonal 
constitution whenever an absolute majority of the citizens of the 
Canton desire d revision. 

This ‘ guarantee ’ is iiv)t used or understood in Switzerland as it is in the 
United Stafe^. Here Uie siinction and support of the federal government 
is taken for granted, unless the constitutional arrangements of a State 
are challenged as unrepublican. In Switzerland it is expected that each 
Canton shall seek the explicit 8aiieti»»n or guarantee of the federal govern- 
ment for its coustitutaon, and even for each amendment as added. 
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The Cantonal Governments. 

643. The Cantonal Constitutions and the Federal Constitution. 

— So deeply is Swiss federal organization rooted in cantonal 
precedents, that an understanding of the governinent of tlie Con- 
federation is best gained by studying first the political institu- 
tions of the Cantons. At almost all points the federal governuvmt 
exhibits likeness to the governments of the Cantons, out of whose 
union it has grown. As our own federal Constitution may be 
said to generalize and ajjply colonial habit and experience, so the 
Swiss Constitution may be said to generalize and apply cantonal 
habit and experience: though both our own Constitution and that 
of Switzerland have profited largely by foreign example also. 

644. In some respects the Swiss Constitution is more conserva- 

tive — or, if you will, less advanced — than the Constitution of the 
United States. Those who have fought for union in Switzerland 
have had even greater obstacles to overcome tlian have stood in 
the way of the advocates of a strong central government in this 
country. Differences of race, of language, and of religion, as 
well as stiffly opposing political purposes, have offered a ])ersist- 
ent resistance to the strengthening and even the logical dfwelop- 
inent of the prerogatives of the federal power. The Constitution 
of the Confederation, therefore, bears mapy marks of compromise. 
It gives evidence at certain points of incpmidete nationalization 
not only, but even of imperfect federalization. Cantonal insti- 
tutions are, consequently, upon a double ground entifled to be 
first considered in a study of the governments bf Switzerland. 
Both their self-assertive vitality and their direct influence ui)oiii 
federal organization make them the central subject of Swiss 
politics. * 

645. Position of the Legislative Power. — Tlie development of 
political institutions has proceeded in the Swiss Cantons rather 
according to the logKj of practical democracy than according to 
the logic of the schools. The Swiss have not, for* one thing, 
hesitated to ignore in practice all dogmas concerning the separa- 
tion of legislative, executive, and judicial functions. I say ‘in 
practice ’ j for in theory such distinctions lire observed. The 
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constitutions of fully half the Cantons say explicitly that legisla- 
tive, executive, and judicial functions shall be kept fundamen- 
tally distinct; but in the practical arrangements actually made 
the line of demarcation is by no means sharply drawn. The 
leading principle according to which they proceed in all political 
arrangements is, that in every department of affairs the people 
must, either immediately or through representatives, exercise a 
direct, positive, effective control. They do not hesitate, there- 
fore, to give to their legislative bodies a share both in the admin- 
istration and in the interpretation of laws ; and these bodies are 
unquestionably the axes of cantonal politics. 

64G. A Single House. — A very great variety of practice marks 
the organization of government in the Cantons. Each Canton has 
had its own separate history and hds, to a certain extent, w'orked 
out its own individual political metliods. But there is one point 
of perfect uniformity, — the Legislature of each Canton consists 
of but a single House. The tw'o Houses of the federal legisla- 
ture have been made after foreign, not after Swiss, models. In 
Uri, ITnterwalden, Glarus, and A 2 )penzell this single lawmaking 
body is the Landsyeineinde, the free assembly of all the qualified 
voters, the folk-moot; but in the other Cantons the legislative 
assembly is representative. Representatives are elected by direct 
popular vote in all ’the Cantons, and in almost all by the secret 
ballot. 

647. Elections arc for, a term which varies froTn one year to six in the 
different Cantons, the rule being a term of from three to four years. The 
number l)f representatives bears a proportion to the number of inhabitants 
which also varies as between Canton and Canton, the average being about 
one tb ov«*ry 094 inhabitants.^ 

648. In most of the Cantons the Ic'gislative body is called tlie Great 
Council {Grouse Rath) — the executive body being the Lesser Council. 
In some it is called the Cantonal Qom\Q\\*{Kantonsrath) ; in others, the 
Landrath. 

.1 

649. Functions of the Cantonal Legislatures. — The functions 
of these councils have the inclusiveness characteristic of Swiss 
political organization. Not only are they entrusted with such 

1 Orelli, Das Staatsrecht der sehxoeizerischen Eidgenossenschaft (Mar- 
quardsen’s Jlandbnch)fnpp. 100, 101. 
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legislative power as the people are willing to grant; thtey also, as 
a rule, select many of the administrative officers of the Canton, 
and exercise, after such election, a scrutiny of administrative 
affairs which penetrates to details and keeps executive action 
largely within their control. It is a recognized principle of can- 
tonal government, indeed, that the executive body — executive 
power, as we shall see, being vested in a board or commission, 
not ill an individual — is a committee of the representatives of 
the people, — a committee of the legislative Council.^ To*tliat 
council they are responsible, as the selectmen of a New-England 
town are responsible to the town-meeting (secs. 1218, 1219). 

650. The Executive Power is collegiate in all the Cantons, is 
exercised, that is, not by a single individual or by several indi- 
viduals acting independently'of each other, but by a commission. 
This commission is variously called in the different Cantons. In 
some it is known as the ^^Landammann and Council, in others 
as the “ Estates-Commission ” (Siandeskommiasion), in some as 
the ‘‘Smaller Council”; but in most as the “Administrative 
Council ” (Eegieru)igmith), Its term of office varies in the differ- 
ent Cantons with the term of the legislative body, with which it 
is always coincident; but the custom is rcelection, so tliat the 
brief tenure does not in practice result in too frequent changes in 
executive personnel. The members of the executive have always 
in the mountain Cantons been chosen by the people themselves ; 
in the others they were formerly elected always by the legislative 
council — whence the name, “smaller council,” which they bear 
in some Cantons. Xow, however, direct election by Mie people 
has been substituted in eleven Cantons, and only weight retain the 
practice of election by the Great Council. Wliether elected by 
the people or by the Great Council, however, the Administrative 
Council remains, in function, a committee of the legislative body. 
Its members freely take part in the business of legislation and 
in the Rebates of the Great Council. It in fact originates most 
of the measures of 6iach session, and is looked to for guidance in 
every matter of consequence. It does not resign if outvoted upon 
its proposals. It is, on the contrary, regarded in most of the 
Cantons rather as a business head than as a body of party leaders, 

1 OrelU, p. 99. 
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and its membership is usually made up, not from one, but from 
the several political parties of the Canton. 

661. The Administrative Council usually consists of from five to seven 
members, though in the Canton of Berne it contains nine. It has proved 
necessary of late years to give over the attempt to act in all inattere as a 
Board, and it has become usual to divide the work of the Council among 
departments. But these departments are under the general direction of 
the Council as a whole, and the administration of a canton has usually a 
^ cry real coherence and an intimate coordination. 

652. The People's Control over Legislative Action. — Although 
the people have delegated their legislative powers to representa- 
tive chambers in all the Cantons except those which still retain 
their primitive Landsgmipinden, they have nevertheless kept in 
their own hands more tlian the mere riglit to elect representatives. 
The largest of the Cantons (Berne) lias hut a little more than half 
a million inhabitants; the majority of the Cantons have less thsin 
one hundred thousand apiece; and the average population, taking 
big and little Cantons together, is only about one hundred and 
twenty tliousand. Their average area scarcely reaches six hun- 
dred and forty square miles. The people of such communities 
stand, as it were, in the midst of affairs. They are in a sense 
always at hand to judge of the conduct of the public business. 
Their feelings and iHieir interests are homogeneous, and there is 
the less necessity to part with their powers to representatives, 
in seven of tHe German Cantons a certain nmubei* of citizens (the 
number varies from one to twelve thousand) can demand a popu- 
lar vote u\)on the question whether the Great Council shall be 
dissolved or not; and if the vote goes in the affirmative the 
jchambe'r’s term is ended and a new election takes place at once. 
If this method of control is no longer used, it is because more 
effective methods have been substituted^ In almost all the Can- 
tons the question of constitutional revision can be brought to 
popular vote uiion petition, and tlie revision, if undertaken, may 
go any length in changing or reversing tlM processes of legis- 
lation. ^ , 

653. The Popular Veto. — In some of the smaller Cantons, 
again, the people are given a right of Veto. It is provided that, 
within a certain length of time after the publication of a measure 
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passed by the Council (generally about a month), a popular vote 
upon the measure may be forced by the petition of some fifty 
citizens (the number varies of course in different Cantons) and 
the measure be made to stand or fall according to the decision of 
that vote. The law is rejected, however, only when an actual 
majority of all the registered voters cast their ballots against it. 
Those who do not vote are reckoned as favorable to the law. 

654. The Initiative : Imperative Petition. — So I'ar has the 
apparent logic of democracy been carried in Switzerland thaVthe 
people exercise in several ways a direct part in lawmaking. 
The right of petition, which is recognized in every country where 
popular rights exist at all, has become in Switzerland a right of 
initiative in legislation. In every Canton except Geneva the 
people have been granted the right to initiate constitutional re- 
forms by petition; and in all except Luzern, Freiburg, and 
Valais the same right has been established witli regard to the 
revision or enactment of ordinary laws. In tlie Confederation 
petitions signed by fifty thousand voters have, since 1891, been 
imperative in respect of tlie introduction of constitutional amend- 
ments. In the ease of ordinary legislation, s])ecilic laws may be 
proposed by petition, in all the Cantons except the three I have 
named; the legislature must submit tlie law proposed to the ])opu- 
larvote; and its adoption at the polls puts* it upon the statute 
book. In the case of constitutional amendments, it is generally 
provided that eithei; general or siiecific 'changes may be proposed : 
that is, that the changes may be proposeft either in general terms 
or in definitive and final form, ready for adoption. 4f the pro- 
posal is couched only in general term.s, the logislpture may either 
formulate the desired amendment at once and submit ft to the 
people, or, if it disajiprove of the change proposed, it may tirsf 
submit the general questuni to the vote of the electors. If, in the 
latter event, the vote be in the affirmative, the legislature must 
proceed to formulate the necessary article or articles and these 
must be submitted^ in their definitive shape once more to the 
popular verdict. If the petition itself embody a sj)ecific change 
already drawn and formulated, the amendment must go in that 
shape to the vote, and its adoption makes it part of the funda- 
mental law. The number of signatures required for these iiu' 
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pcrative petitions varies with the size of the Cantons, a very 
usual number being from live to six thousand. Tetitions de- 
manding a change in the fundamental law of the Confederation 
must be signed, as we have seen, by not less than fifty thousand 
voters. 

055. The Initiative has been veiy little used, having given place in 
practice, for the iii(».st part, to the Itf'ferettdum. Where it has been em- 
pU^'LHl it has not promised either progress or enlightenment, leading 
rather to doubtful experiments and to reactionary displays of prejudice 
than to really useful legislation. In both ot the great Cantons of Zurich 
and Berne, the most populous and influential in the Confederation, it has 
been used to abolish compulsory vaccination. It was establi.shed for the 
Confedc*ration only six yeans ago (1891 and has been used in federal 
legislation only to aim a blow at the Jews, under the disguise of a law 
forbidding the slaughtering of animals by bleeding. 

65G. The Beferendnm. — Botli Veto and Initiative in practi^^e 
yield precedence to the lieferendum. In every Canton of the 
Confederation, except Freiburg only, the right of the people to 
have all important legislation referred to tliem for confirmation 
or rejection has now been, in one form or another, established by 
law. Ill the smaller Cantons, wliicli have Iiad, time out of mind, 
the directest forms of democracy, this legislation by tlie people 
is no new tiling; ti^oy have always had their lAindufjfmeinflen, 
their assemblies of the whole people, and the legislative func- 
tion of their Councils ha.s long been only thf duty of preparing 
laws for tlie consideration of the people. Among the Cantons 
which haw representative institutions, on the other liand, the 
Jiv ferenduhi assumes a different form. In about one-half of them 
laws mftst be submitted to the vote of the electors only when their 
submission is demanded by petition, with the requisite number of 
signatures. This is called tlie ‘o])tioiial ’ or ‘facultative ’ liefer- 
endum. In the rest of the Cantons (always excepting Catholic 
and conservative Freiburg) substantially all substantive changes 
in the laws must be submitted to the electoiB, and the action of 
their legislatures is periodically voted upon. This is known as 
the ‘obligatory * Referendum, The Federation itself has had the 
optional Referendum since 1874. The Referendum is, moreover, 
everywhere obligatoyy, whether in the Confederation or in the 
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several Cantons, in the case of every constitutional change. Ad- 
ministration and the ordinary budget are usually excepted from 
its operation, and it is made to apply, within the field of ordinary 
legislation, only to laws of a general character; but in most of 
the Cantons it is made to cover also all appropriations of an un- 
usual character or above a certain sum; and in Valais it applies 
only to certain financial measures, 

657. Origin of the Referendum. — Tlie tenn lieferemlnm is as old 
as the sixteenth century, and contains a reminiscence of the strictly fed- 
eral beginnings of government in two of the present Cantons of the Con- 
federation, Graubiiriden, namely, and Valais. 'Hiese Cantons were not 

. at that time members of the Confederation, but merely districts allied 
with it {zugeicamUe Orte). Within themselves they constituted very 
loose confederacies of Communes (in Graubiinden three, in Valais 
twelve). The delegates whom the Communes sent to the federal assem- 
bly of tlie district had to report everj*^ question of importance to their 
constituents and crave instruction as to how tliey should vote upon it. 
This was the original Boferendum. It had a partial i‘ounterpart in the 
Constitution of the Confederation dowm to the formation of the j^resent 
forms of government in 1848. Before that date the members of , the 
central council of the Confederation acted always under in.structions from 
their respective Cantons, and ui)on questions not covered by their instruc- 
tions, as w'ell as upon all matters of unusual importance, it was their duty 
to seek special direction from their home gf»vernments. They were said 
to be commissioned ad audiendum et referendunL 'Hie Referendum as 
now adopted by almost all the Cantons bears the radically changed char- 
acter of legislation by the people. Only its^uame now gives testimony as 
to its origin.' 

658. Its Operation. — In respect of constitutional changes the use of 
the Referendum is not peculiar to Switzerland. In that fiefti its use in 
this country is older tlian its u.se in Switzerland. And in its applica- 
tion to ordinary laws it is modem even in Switzerland. Its earliest 
adoption was in 1852, and it was not until the decade 1864-1874 that it 
won its way into the constitutional practice of the gi-eater ("antons. Its 
use, therefore, is everywhere new, and the experience by which we must 
judge of it is recent and partial. It is still tested only in part. It has led 
in most cases to the rejectic'n of radical legislation, even to the rejection 
of radical labor legislation, such as the ordinary voter might be expected 
to accept with avidity. The Swiss populations, being botli^ homogeneous 
and deeply conservative, have resisted, as perhaps no other people have, 
the infection of modern radical opinion. They have shown thein-selves 


' Orelli, p. 104. 
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apt to reject, also, complicated measures which they do not fully conipre* 
hend, and measures involving expense which seems to them unnecessary. 
And yet they have shown themselves not a little indifferent, too. The 
vote up<»n most measures submitted to the ballot is usually very light ; 
there is not mucii popular discussifm ; and the Referendum by no means 
creates that quick interest in affairs whicii its originators had hoped U) see 
it excite. It has dulled the sense of responsibility among legislators with- 
out in fact quickening the people to the exercise of any real control in 
affairs. 

659. Local Oovernment : the Bistricts. — Local government in 
tlie Cantons exhibits a twofold division, into Districts and Com- 
munes. The District is an area of state administration, the 
Commune an area of local self-government. The executive func- 
tions of the District, tlie superinteiidency of poli; 3 e, namely, and 
the carrying into effect of the cantonal laws, are entrusted, as a 
rule, not to a board, but to a single officer, — a BezirJcsanimaum 
or Regieruugs-Statfhaltery — who is either cdected by popular vote 
in the District or ai)pointed by one of the central cantonal coun- 
cils, the legislative or the administrative. Associated with this 
officer, there is ‘in some Cantons a District or county Council 
cliosen by vote of the people. 

660. The Gemeinde, or Commune, enjoys in Switzerland a 
degree of freedom in self-direction which is possessed by similar 
local organs of government liardl}" anywhere else in Europe. It 
owns land as a separate corporation, has clir^rge of the police of 
its area, of the relief of its poor, and of the administration of its 
schools, aiTd acts in tlie direction of communal affairs through a 
primary assembly of all its freemen wdiieli strongly remiiuLs one 
pf the New-Eiiglaiid town-meeting (sec. 1218). Besides its 
activities as an organ of self-government in the direction of 
strictly local affairs, the Commune seA^es also as an organ of 
cantonal administration, as a subdivision of the District. Thus 
it is an electoral district, and a voting district in the ca.se of a 
Referendum ; and in so far as it is nsed as a flistrict of the Can- 
ton it is subject to the supervision of the local authorities of the 
state. 

661. There is by no means a fixed and uniform organization 
in the local government of the Cantons. In the Communes of 
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the French Cantons, for example, the people do not themsejvea 
act directly in affairs, in township meeting, as the people of the 
German Cantons do, but through an elected council, and the 
organization of local business suggests the cantonal organization 
upon a small scale. In all the Communes alike, however, as in 
the Cantons, the executive power is vested in a board of officials, 
presided over by a Uaujitmann, a G^tieindeamman, a Syndic, or a 
Maire. This communal or municipal council is chosen, in. the 
German Cantons, by the freemen in assembly, in the French C'aii- 
tons by the representative body to which supervision in affairs 
and the enactment of all local regulations is entrusted. The 
Hanptmann has often separate powers of his own, a[)art from and 
independent of his colleagues; but in most matters he is merely 
the presiding officer of the administrative council, and executive 
action is collegiate. 

662 . Citizenship in Switzerland Is aK.««ociated very closely with the 
Commune, — the immediate home-government of the citizen, — the pri- 
mary and most vital organ of his self-direction in public affairs. The 
Commune is, so to say, the central political family in Switzerland ; it is to 
it that the primary duties of the citizen are owed. Naturalization is regu- 
lated by federal law ; but the full rights of citizenship can be conferred 
only by cantonal and communal law. 


The Fedekal Government. 

663. The Federal Executive. — In no feature of the federal 
organization is the influence of cantonal example more evident 
than in the collegiate character of the Executive.* The executive 
power of the Confederation, like the executive power of each (Jaiu 
ton, is vested not in a single person, as under monarcliical or 
presidential government,* but in a board of persons. Nor does 
Swiss jealousy of a too concentrated executive authority satisfy 
itself with thus putting that authority ‘into commission ’ : it also 
limits it by giving the legislative braiufh of the government, 
both in the Cantons and in the federal system, ax 'authority of 
correction as regards executive acts such as no other country has 
known. The share of the legislative branch in administrative 
affairs is smaller, indeed, under the Federal Constitution than 
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under the laws of the Cantons ; but it is large even in the federal 
system, and it seems inherent in Swiss political thought. 

664. Tl'e executive conimissiou of the Confederation is known 
as the Federal Council (Bundesrath). It consists of seven mem- 
bers elected for a term of three years by the two houses of the 
federal legislature acting together in joint session as a Federal 
Assembly (Bandesv€rsammliff,g). The Constitution forbids the 
clioiee of two of its seven members from one and the same Can- 
ton : they must represent seven of the twenty-two Cantons. The 
Council is organized under a President and Vj^je-President chosen 
by the Federal Assembly, from among the seven councillors, to 
, serve for a term of one year, the Constitution insisting upon the 
extreme democratic doctrine of rotation. Neither President nor 
Vice-President can fill the same office for two consecutive terms ; 
nor ctui the President be immediately nominated to the office of 
Vice-President again upon the expiration of his term. There is 
nothing to prevent the Vice-President succeeding the President, 
however ; and it has hitherto been the uniform practice to follow 
this natural and proper line of promotion. 

r»05. The Federal Assembly may elect to the Council any Swiss citizen 
who is eligible to either Chamber of the Legislature. As a matter of fact, 
however, they alino.^?!, invariably make their choice from amongst the 
nieniber.s of the Chambers, though an election to a place in tlie e.vecutive 
body iiecessilate.s a resignation of the legi.'shitive function. Berne and 
Zurich have always been represented in the BiinMsrath, and are consid- 
ered to have acquired a sort of prescriptive right to places on it. Vaud 
has almost always had a member, too ; and Aargau >vas represented con- 
tinuously till 1891. 

C6G; The choice of the Federal Assembly in constituting Uie executive 
has hitherto been atlmirably conservative. Some of the more prominent 
members of the Council have been retained upon it by repeated reelection 
for fifteen or sixteen years ; one has served! for thirty yeare ; and those 
who have left its membership have generally done so of their own accord. 
Only twice, indeed, since 1848, have members who wished rckflection been 
refused it.^ 

007. Tlie Federal Assembly tills all vacancies in the uieinbership of the 
Council, electing, however, only for the unexpired term. 

068. The tliree-yeara term of the Council is coincident with the three- 
years term of the National Council, the popular branch of the Legislature. 

* Westminster Jievitio^ Vol. 129, p. 207. 
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At the beginning of each triennial term of this lower House, the^two 
Houses come together as a Federal Assembly and elect (in practice re- 
elect) the Federal Council. If the National Council be dissolved before 
the close of its three-years term, the election of the Bundesruth must be 
renewed by the two Houses upon the assembling of the new National Coun- 
cil. The Bunilesrath is thus not, strictly speaking, elected for three years, 
but for the term of the National Council, whatever that may turn out to be. 

6G9. The precedence of the President of the Council is a in/irely 
formal precedence: he is in no sense the Chief Executive. He 
represents the Council in receiving the representatives of foreign 
powers ; he enjoys a somewhat enhanced dignity, being addressed 
in diplomatic intercourse as ^His Excellency’; and he receives a 
little larger salary than his^ colleagues receive; but he is in all 
practical matters merely the Councirs chairman. 

670. The Executive and the Legislature. — The members of the 
Federal Council, though they may not be at the same time mem- 
bers of either House of the Legislature, may attend the sessions 
of either House, may freely take part in debate, and may intro- 
duce proposals concerning subjects under consideration: may 
exercise most of the privileges of membershi]», except the right to 
vote. They are expected, indeed, to prepare and guide tlie busi- 
ness of the Houses, and every bill is submitted to them for an 
opinion before its j^assage. They thus to a certain extent occupy 
a position resembling that which a French or English ministry 
occupy ; but there is this all-important difference : the English or 
French ministers are subject to ‘parliamentary responsibility,’ — 
must resign, that is, whenever any important measure which they 
favor is defeated ; Avhereas the Swiss ministers are subject to no 
such responsibility. Defeat in the Legislature does not at aV 
affect their tenure. They hold office for a term of years, not for 
a term of legislative success ; and they are the servants of the 
Houses, not their leaders. They liave habitually been chosen 
from both the chief parties in the Confederation, and since 1891 
a third political group has been represented among tliem. They 
are not expected to speak the same oj>inions even on the floor 
of the Houses. But they are expected to a(‘t in harmony in all 
business, and to mediate between extreme views in matters of 
deliberation. 
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671. Then have been two cases since the establishment of the Council, 
in 1848f — two cases, that is, in fifty years, — of resignation from the 
Council on the ground of disagreement in political opinion, —but two 
only.i 

672. The Executive Departments. — The Council acts as a body 
of Ministers. It was the purpose of the Constitution that all 
executive business should j^e handled by the Council as a whole, 
bii*t of course such collegiate action has proved practically im- 
possible: it has been necessary to divide the work among seven 
Departments. Each member of the Coimci]^ I)resides over a De- 
partment, conducting it much as an ordinary minister would under 
a Cabinet system, though there is a somewhat closer union of the 
several Departments than characterizes other systems, and a 
greater degree of control by the several ministers over such 
details of administration as the ‘permanent’ subordinates of 
Cabinet ministers generally manage, by virtue of possession, to 
keep in their own hands, to the restraint and government of tran- 
sient political chiefs. All important decisions emanate from the 
Council as a whole; and, so far as is practicable, the collegiate 
action contemplated by the Constitution is adopted. 

673. The seven Departments, as organized by a law taking effect Janu- 
ary 1, 1888, are (1) of Foreign Affairs, (2) of Justice and Police, (3) of the 
Interior, (4) of War, (5) of Finance and Imposts, (0) of Industry and 
Agriculture, and (7) of Posts and Railnays. Tlie department of Foreign 
Affairs is now separated from the presidency, with which it was formerly 
always associated, .so that greater continuity of policy is now possible in 
all depantinents.2 The arrangement of administrative business in Depart- 
ments is effected in Switzerland, as in France and Germany, by executive 
decrgj?, and not by legislative enactment, as in the United States. 

I 674. It is considered the capital defect of this collegiate organization 
of the Swiss executive, combined as it is with the somewliat antagonistic 
arrangement of a division of executive bu.sVness among Departments, that 
it compels the members of the Council to exercise at one and the same 
time two largely inconsistent functioius. They are real, not simply nomi- 
nal, heads of Departments, and are obliged as su^ to give their time and 
attention to the routine, the detail, and the technical niceties of adminis- 
tration ; ail'd yet as a body they are expected to impart to tlie administra- 
tion as a whole that uniformity, breadth, and flexibility of policy that can 

^ Westmimter JBenVir, Vol. 129, p. 207. 

• See llUtz, FuUtUches Jahrbxich Her SchioeU^ 1887, p. 778, 
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be imparted only by those who stand aloof from detail and routine and 
command the wider views of general expediency. They are called to be 
both technical othcials and ix>litical guides. It has been suggestt^d by 
thoughtful Swiss publicists that it would be vastly better to gi«*e the De- 
partments permanent heads and leave to a board of ministers such as the 
present Council only a general oversight. Political and administrative 
functions require different aptitudes, must be approached from very differ- 
ent points of view, and ought seldom to be united in the same persons.^ 

675. Mixed Functions of the Executive. — Swiss law, as I have 
said, makes no very careful distinction between executive, legis- 
lative, and judicial functions. Popular jealousy of executive 
power has resulted, alike in the cantonal systems and in the sys- 
tem of the Confederation, in the vesting of many executive func- 
tions either wholly or in part in the lawmaking bodies, and a 
very singular confusion between executive and judicial fuiK'lions 
has resulted in the possession by bolii tlie executive and the legis- 
lative bodies of prerogatives whicli should, on any stri(d classifi- 
cation, belong only to regularly constituted courts of law. It is, 
consequently, somewhat difficult to get a clear summaiy view of 
the role played in Swiss federal affairs by the central executive 
(Joiiiicil. Its duties give it a touch both of legislative and of 
judicial quality. 

676. (1) It stands closel}’^ connected witii tlie Legislature 
because of its part in shaping legislation. Tlie Council both origi- 
nates proposals in the Houses and gives its oiiinibn upon pro- 
posals referred to it, cither by the Houses or by the Cantons. It 
renders annual reports to the Houses concerning its condiu't of 
administration and the condition of the Confederation, which give 
it opportunity to urge upon them necessary measures of reiorni or 
amelioration; and which, being freely deflated, give the members 
of the Houses, also, an op^iortunity to jiress their own criticisms 
and suggestions with reference to the conduct of the administra- 
tion. It presents the budget of the Confederation also to the 
Houses and leads in' its debates of financial legislation. It is, in 
brief, the intimate servant and in part the authoritative guide of 
the Legislature, both taking and giving advice. The Houses may 

’ Orelli, Daa Staatsrecht der schweizerischen Eidgenosaenschajt (Mar- 
quardsen's, Handluch)^ p. 30. 
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reverse whatever action of the Executive they please, even though 
it be merely administrative in character; but they usually suggest, 
they do not often condemn action already taken. 

677. (2) In the exercise of several of its most ini];)ortaiit duties 
the action of the Council is essentially judicial. It is empowered 
to examine the agreements made by Cantons among themselves 
or with foreign governments and to judge of their conformity 
with federal constitutional law, withholding its approval at its 
discretion. In like manner there are other cantonal laws and 
ordinances whose validity is made dependent upon its ap])rovfi] ; 
and to a very limited extent, a jurisdiction like that entrusted to 
the Eederal Court in hearing complaints concerning breaches of 
federal law is given it. It has also^ authoritative oversight of the 
administration of federal law by the cantonal officials. There are 
not many federal officials; federal law is for the most part executed 
by local officers, the Fed(‘ral Council supervising. * 

678. Here are some of the topics touching which the authoritative 
opinion of the Council may be taken : cantonal school affairs ; freedom of 
trade an<l commerce, and the interpretation of contracts with foreign 
states which concern tradi* and cnstonis-hn ic s, patent rights, rights of set- 
tlement, freedom from military service, free passage, etc.; rights of settle- 
ment within th<* (Cantons ; freedom of belief ; validity of cantonal elections, 
votes, etc. ; gratuiU*u.s e(iuipment of tlie militia.' 

670. (.S) Its strictly executive functions are, however, its most 
prominent and important functions. It luppoints all officers 
whose selection is not otherwise specially provided for by law ; 
it of course directs tlie whole executive action of the government, 
controlling federal finance, and caring for all federal interests : 
,efjually of course, it manages the foreign affairs of the Confedera- 
tion. Besides these usual executive and administrative functions, 
it exercises, luuvevor, others less ccPUimon. It is the instru- 
ment of the Constitution in making good to tlie Cantons the 
federal guaran*t.ee of their constitutions. It executes the judg- 
ments of the Federal (knirt, and also all agfeeinents or decisions 
of arbitrators concerning matters in dispute between Cantons.* 
In cases of necessity it may call out and itself direct the move- 
ments of such cantonal troops as are needed to meet any sudden 

I Orelli, pf. 43, 44. * Ibid., p. 34. 
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danger, provided the Legislature is not in session to command such 
measures, and provided the call is for not more than two thousand 
men or for a service of more than three weeks. If inoi;re men or 
longer service seem necessary, the Legislature must be called at 
once and its sanction obtained. This power of the Council to call 
out troops to meet a pressing peril of war or riotous disorder is a 
logical part of the general duty which is imposed upon it of guard- 
ing both the external and the internal safety and order of* the 
Confederation, a duty which embraces the general police function 
of keeping the peac^^^. 

680. The Army. — The Confederation can maintain no standing army ; 
onl^ the Cantons can maintain troops in time of peace ; and even they 
cannot keep more than three hundred men apiece without the consent of 
the Co<i federation. 

681. Detail of Federal Superviaion. — The federal government is 
directed by the Constitution to see to it that the Cantons provide free, 
compulsory, non-sectarian education for their people, and that the politi- 
cal rights and liberties of individuals are respected by cantonal law. It is 
likewise authorized, in case of inU»rnal disturbances, to intervene to pre- 
serve the public order upon its own initiative, whenever the cantonal 
authorities are unable to call upon it for a.ssi.stance. It has been held, 
moreover, that it may exercise many of these extensive powers of ov('r- 
sight and direction upon the initiative of individuals whose rights are 
affected, as wtU as upon the initiative of the cantonal governments them- 
selves; and its powers of superintendence and intervention have 8ln>wn 
a marked tendency to grow from generatiorf to generation. The people 
have come to feel the Cantons in man}^ things ‘«Of> small to do without the 
aid and countenance of the federal iK)wer. 

682. Execution of Federal Law. — Although the suiHjrvisory powers 
of the federal government are very great, however, its hetive administra- 
tive duties are not many. The federal laws are for the most part executed ^ 
by cantonal officials, under the superintendence of the Federal Council. 
In all that concerns foreign ^affairs the federal government acts for iteell 
and through its own officials ; it directly administers the custom house, too, 
and the postal and t(degraph systems of the country. It has charge of 
its own arsenals ; anti it is entrusted with the management of the govern- 
ment alcohol monoprky and of the national polytechnic school. But in 
almost all other matters it is served by cantonal officials. ^Wven the Fed- 
eral Court has no executive officers of its own. (Comp. secs. 6.‘M , r>38, TiiJO. ) 

683. Appeal in Judicial Cases. — Following the example of the 
eantonal constitutions, which provide for a vdry absolute depend- 
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eiice of the executive upon the representatives of the people and 
freely neglect, in practice, the careful differentiation of legislative 
from administrative functions, the Federal Constitution of 1848 
allowed an appeal in all cases from the Federal Council to the 
Federal Assembly (Bundesversamnlayig), The constitutional re- 
vision of 1874, which had as one of its chief objects the develop- 
ment and strengthening of the judiciary of the Confederation, 
transferred many ai)peals to a Federal Court, but it left the 
action of the Federal (Council no less subject to the Assembly 
than before, and it did not exclude the Legislature from judicial 
functions. It was, indeed, provided thai-<^the Federal Court, 
rather than the Assembly, should in most cases hear appeals 
from the Federal Council; but it was also arranged that certain 
'administrative' cases might be l-eserved to the Assembly by 
s])ecial legislative action. Religious and ' confessional ^ questions 
have, accordingly, been retained by the Legislature — questions 
which would seem to be as far as possible removed from the 
character of administrative matters. 

084. It seems to have been the conscious purpose of the more advanced 
reforrnei's in 1874 to bring the Federal Court as near as possible in char- 
acter and functions to the Supreme Court of the United States ; but they 
were able to realize their purpose only in i>art. The most important pre- 
rogative of our own*Court, its powers, namely, of constitutional interpre- 
tation, was denied the Federal Court in Switzerland. Most constitutional 
questions are decided by the Legislatuio, except when specially delegated 
to the Court by legislatimi. The chief questions K>f this nature now taken 
cognizance of by tlie Court are disputes as to constitutional rights between 
cantonal- and federal authorities. 

685. The Federal Chancellor. — The office of Federal Chancellor is 
worth noting as an inheritance of the prese.it from the older Confedera- 
titm, in whose days of incomplete federalization the Chancellor typilied 
the unity of the Cantons. The Chancellor is elected by the Federal 
Assembly at the same time and for the fame term (three years) as the 
Federal Council. He is chief clerk of both Houses of the Federal Assem- 
bly, is keeper*of all the federal records, and exercises a semi-jxecutive 
function as preserver of diplomatic fonns and usages. A Vice-Chancellor 
acts under the Chancellor as Secretary of the Council of States (Stdnde- 
rath), the C.^ancellOr acting chiefly for the popular chamber, 

086. The Federal Legislature. — Properly speaking, the legist 
lative powers of the Confederation are vested in the Federal 
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Assembly (Bin)(^ei<reitammhfng); but that Assembly eovisists of 
two distinct Houses, the National Council (NaifonaJmtJi) and 
the Council of States {SiiimJemth) ; and the Houses act separately 
in all strictly legislative matters, coming together as 'a single 
Assembly only for the exercise of cei-tain electoral and judicial 
functions. The two Houses stand in all respects upon an etpial 
footing: there is no difference of function between them. The 
originative work of each session — that is, the lirst handling of 
measures — is divided between them by a conference* of their 
Presidents at the beginning of the session. Tlie Constitution 
requires that at leas^ ',ne session be held annually : as a matter 
of practice there are usually two sessions of about four weeks 
each every year, one beginning in June, the other in December, 
and a shorter extra session iv. Mar(‘h. Spe(‘ial sessions may be 
called either by resolution of tlie Federal Council or upon the 
demand of five Cantons or of one-fourth of the meinb(*rs of the 

4 . 

National Council. An absolute majority of its members consti- 
tutes a quorum in each House. 

687. Composition of the Houses : I. The National Council. — 

The popular chamber of the Assembly consists of one hundred 
and forty-seven members chosen from fifty -two federal electoral 
districts {Wald-Krt^ise ) in the proportion of one rejwesentative 
for every 20,000 inhabitants. The federal eleUoral districts can- 
not, liow'cver, cross cantonal boundary lines and include territory 
in more than one Canton, If, therefore, in the ai)po^*tionment of 
representatives among the Cantons, the ditision of the number of 
inhabitants of any Canton by the number 20,000 shows p, balance 
of 10,000, or more, tliat balance <;ounts as 20,000, pud entitles to 
an additional representative. Reapportionments aie mad« from 
time to time to meet changes in the numbei’ of inhabitants as ** 
shown by decennial censyses. If any Canton have less than 
20,000 inhabitants, it is, nevertheless, entith^d to a representative. 

• 

688.* This is the cajc with tiie three .so-calletl half-cantons, Obwalden, 
Nidwalden, and Inner Appenzell, and the ancient canton of Fri. Zug, 
which has but 23,167, also returns but a single member. • Berne, on the ‘ 
other hand, which ha.s 041,061 inhabitants, lias twenty-seveji rej»resf*nta- 
tives, and Ziirich, with 361,917, seventeen; while one other, Vaud, hiis twelve, 
and two, St. Gallen and Aargau, have, respectively^, eleven and ten. 
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680. ‘In those electoral districts which send more than one representa- 
tive — as, for instance, in Berne, whose twenty-seven members are sent 
from six districts — candidates are voted for upon a general ticket, each 
voter being entitled to vote for as many representatives as the district 
returns. It requires an absolute majority to elect. 

690. Every Swiss twenty years of age who is not a clergyman 
and who is qualified to vote by the law of his Canton may vote 
for members of the National Council. The term of the National 
C’l^ancil is three years. Elections take place always in October, 
on the same day throughout the country, — and that day is always 
a Sunday. 

691. It is upon the assembling of each new National Council that the 
election of the Federal Council takes plac? (secs. 605-009). The three- 
years term of the executive Council is thus made to extend from the begin- 
ning of the fii'st session of one National Coumdl to the beginning of the 
hrst session of the next. 

092, The National C’ouncil elects its own oiticers ; but in selectin';* its 
President and Vice-J ‘resident it is bound by a rule similar to that which 
limits the yearly choice of a President of the Confederation. The Presi- 
dent or Vice-President of one session cannot be reelected for the session 
next following. For the officers of the National Assembly, like the officers 
of most European law-making botlies, are elected every session instead of 
for the whole term of the body, as in our House of Representatives and 
the English House of Commons. 

693. II. The Council of States (Stiindfrath) is composed of 
fortv-four members : two from each of the twenty-two Cantons. 
It would thus seem to^ resemble very closely in its composition 
our own federal Senate and to re])resent distinctively the federal 
feature of the , union between the Cantons. In fact, however, it 
lias IK# such clearly defined character: fur the mode in which its 
* members shall be elected, the qualifications which they shall 
possess, the length of time which tjjey shall serve, the salary 
which they shall receive, and the relations they shall bear to 
those whom Uiey represent, in brief, every element of their 
character as representatives, is left to the fcletermination of the 
. Cantons themselves, and the greatest variety of provisions con- 
sequently prevails. From some Cantons the members are sent 
for one year only ; by some for three; by others for four; by still 
others for two. In the Cantons which have the obligatory licft r 
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endum they are generally elected by popular vote, as the' members 
of the National Council are; in those which have representative 
institutions they are usually elected by the legislative body of the 
Canton. Differing, thus, from the National Council, as regards at 
least very many of its members, only in the fact that every Can- 
ton sends the same number as each of the others and chooses the 
term for which they shall be elected, the Council of States can 
hardly be called the federal chamber: neither is it merely a 
second chamber. Its position is anomalous and obviously transi- 
tional. 

694. The Council oi\-<tatcs elects its own President and Vice-President, 
but subject to the restriction that neither President nor Vice-Presi(ient 
can be chosen at any session from the Canton from which the President 
for the immediately preceding .session was taken, and that the office of 
Vice-l’resident cannot be filled during two successive regular sessions by 
a member from the same Canton. 

• 695. The Cantons, upon enumeration, number, not twenty-two, but 
twenty -five, because three of them have been divided into ‘ half-cantons,’ 
namely, Unterwalden, Basel, and Appenzell. The half-cantons send each 
one member to the Council of States. The following is a list of the ('au- 
tons : Zlirich, Berne, Luzern, Uri, Schwyz, Obwalden, Nidwahlen, (»larus, 
Zug, Freiburg, Solothurn, Baselstadt. Basellaiid, Schauff hausen, Cuter 
Appenzell, Inner Appenzell, St. Galleii, Graubiinden, Aarga\i, Thurgau, 
Ticino, Vaud, Valais, Neiichatel, Geneva. ^ 

696. Functions of the Houses. — It may be said, in general 
terms, that its Legislature is the supreixle, the directing organ of 
the Confederation. It is difficult, theref6re, to classify the func- 
tions which the Houses exercise, because they extend kito every 
field of government; but the following may serve as a distinct 
arrangement of them: 1. They exercise the sovereignty ^)f the 
Confederation in its dealings with foreign states, controlling all * 
alliances or treaties with .foreign powers, determining questions 
of peace and war, passing all enactments concerning the federal 
army, and taking the necessary measures for maintaining the 
neutrality and exteriul safety of Switzerland. 2. They maintain 
the authority of the Confederation as against the ("aniions, taking 
care to pass all the measures necessary for preserving internal 
safety and order and for fulfilling the federal guarantee of the 
cantonal constitutions, and deciding, upon appeal from the Fed- 
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era! Council, the validity of agreements between the Cantons or 
between a Canton and a foreign power. 3. They exercise the 
general legislative powers of the Confederation, providing for 
the carrying out of the Federal Constitution and for the fulfil- 
ment of all federal obligations. 4. They pass upon the federal 
budget and control the federal finances. 5. They organize the 
federal service, providing for the creation of all necessary depart- 
ments or offices and for the appointment and pay of all federal 
officers. G. They oversee federal administrative and judicial 
action, hearing and acting upon complaints against the deci- 
sions of the Federal Council in contested ^jlninistrative cases. 
7. With the concurrence of the people, they revise the Federal 
• Constitution. 

697. Legislative Procedure. — Each House is served in the conduct 
of il8 business by a President, a Vice-President, and four Tellers. These 
six officers constitute a ‘Bureau,* whose duty it is not only to count Ll\e 
votes upon a division, but also to look after absentees, and to appoint such 
committees as the chambers do not them.s(‘lvcs choose to elect. Much of 
the business introduced is referred to committees for detailed considera- 
tion ; but the Federal C’ouncil is the grand committee. All important 
legislation either comes from it or goes to it for final formulation, and its 
part is generally a guiding part in debate. 

G08. Eevision of the Constitution. — When the two Houses can 
agree concerning a revision of the Constitution, it is effected by 
the ordinary processes and under the ordinary rules of legislation, 
though it is followed by Tin obligatory Referendum to the people. 
But a revision may also be otherwise accompli.shed. If one 
House demands ])articular changes and the other House refuses 
to asseift, or if 50,000 (pialitied voters call for a revision by peti- 
f.ion, the question whether or not a revisitui shall be \indertciken 
must be submitted to popular vote; and^if there be a majority of 
the whole of such popular vote in the affirmative, new Houses 
must be elected and the revision proceeded with. In every case 
the amendments adopted by the Houses mus^ be voted upon by 
the people aijd must be accepted by a majority of the people and 
by a majority of the Cantons also in order to go into force. In 
reckoning up the votes by Cantons, on such ocitasions, the vote 
of a half-canton counts as half a vote. 
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699. The Federal Eeferendum. — Federal laws, ^ well as 
generally binding federal resolutions, which are not of a pressing 
nature, shall be laid before the people for their acceptance or 
rejection upon the demand of 30,000 qualified Swiss Vitizens or 
of eight cantons.^’ Such is the command of Article 89 of the 
Federal Constitution wliicli establishes for tlie Confederation the 
* facultative ' or ‘ optional ’ Referendum (see. GoG). 

700. The wliole detail of the exercise of tht* Referendum is regiijated 
by federal legislation. A period of ninety days, running from the date of 
the publication of the law, is set wuthin which the deinand for a popular 
vote must be matl^ ^ Copies of all federal laws whi(!h are subject to Ref- 
erendum are sent to the authorities of eaeh Canton, and by them jiiib- 
lished in the Communes. For the Cominiines are eonstituted the districts, 
in which the popular deinand is to be made up. 'J’hat demand nm.st 
be made by written petition addressed to the Federal Council ; all signa- 
tures must be autographic ; and the chief officer of the C'oinniuiie must 
^ attest the right of each signer to vt»te. Demands from Canton.s for the 
Referendum are made through the cantonal councils, sul>ject to the right 
of the people, under the provisions of the cantonal Referendum^ to reverse 
the action. In case it appears that .S0,U0() voters or eight (''antons demand 
Referendum^ the Federal Omncil mu.st set a <lay for the iiopuhir vote ; 
a day which must be at least four weeks later than the resolution which 
appriiiits it. 

701. Functions of the Federal Assembly. — ^ The functions which 
the Houses exercise in joint session, as the Federal Assemldy, are 
not legislative but electoral and judicial 1. The 4ssembly eh‘<*ts 
the Federal Council, the federal judges, the (diaiicellor, and the 
generals of the confederate army. 2. It exercises the riglit of 
pardon. 3. It determines conflicts of jurisdiction between federal 
authorities, fulfilling the functions delegated under th€^ French 
and Vrussian constitutions to a special Court of Conflicts (sec.«*. 
475, G29). 

€ 

702. The President of the National Council presides over the sessions 
of the Federal Assembly, and the rules of tlie National Council for tlie 
mos# part govern proceedings. 

703. Administration of Justice: I. The Cantonal Courts. — 

The Cantons are left quite free by the Federal ^Constitution to 
organize their courts as they please. Not even a general uni- 
formity of system is prescribed as in Ger;nany (sec. 55G) ; nor 
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are the Ocantonal eourts subordinated to the Federal Court except 
in certain special eases provided for by statute. It may be said, in 
general terms, that justice is administered by the Cantons, with 
recourse in selected cases to the tribunal of the Confederation. 

704. There is, however, a certain amount of uniformity in judi- 
, ial organization throughout Switzerland. There ai-e usually two 
ranks of courts in eaon Canton: District Courts (Bezirhufjerkhta 
or AnitHtjerkhte) which arc courts of lirst instance, and a supreme 
Canixfiial Court ( luuitohsyrricht) which is the court of final in- 
‘^lance. There are also everywhere Jubtices of the I’eace whose 
duty it is, in many places, lirst to iict as nu^tors in legal dis- 
putes, — and as magistrates only when they fail as mediators. 
•Fetty police cases are heard by the District Courts; but for the 
hearing of criminal cast's there is trial by jury under the presi- 
dency of a section of the supreme court justices, or by a special 
criminal court acting w’ithout a jury. 

705. In three of tlie larger Cantons, Geneva, Ziirich, and 8t. Gallen, 
there are biK*cijil Cassatiim Courts pul above the Ohi'rgorirht, Zurich and 
(ieneva lia\e also special Commercial Courts (nandelsgerirhte), 

7(K1. In many of the Cantons the Supreme Court exercises certain seiiii- 
executive functi(ms, taking the place of a Ministry of Justice, in overseeing 
the action of the lower courts and of all judicial officers, such as the stales- 
attorneys. ^ 

707. In most of the cantons, too, the Supremo Ct)urt makes annual 
reports to the legi.slative Council, coiuainin*^ :i full review of the judicial 
business of each year, discussing the state of justice, with criticisms upon 
the system in vogue and sujjgest ions i)f reform. These reports are impor- 
tant sources of judicial .statistics. 

705. Tlie torm^ of cantonal judges vary. The usual terms are 
t^iree, four, and six years. The judges of the inferior courts are 
as a rule elected directly by the ])eople: those of the supreme 
courts commonly by the legislative CouiiMl. 

709. In Horny tht* legislative Cimncil also elects the Presidents of the 
District Courts ; hut this is not the usual praetic^. 

710. No tiualifie.atioiis for election to the bench arc required by Swiss 
law except ohV the right to vole. Hut here, as well as in regard to the 
very brief terms of the judges, practice is more conservative than the law. 
To the higher courts, at least, competent lawyers are generally elected ; 
and reidection is in imjst cases the rule. 
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71 U In Geneva the States-attorney, instead of the Supreme Court, is 
given the general duties of superintendence which, outside of Switzerland, 
are vested in a Minister of Justice ; and in other Cantons similar officers 
are given prerogatives much more extensive than are usually associated 
with such offices elsewhere. 

712. n. The Federal Court. — The Federal Court was created 
by the Constitution of 1848. Before that time arbitration had 
been the only form of adjudication between the Cantons. Even 
ill creating it, however, the Constitution of 1848 withheld ’from 
the Federal Court all real efficiency : its jurisdiction was of the 
most restricted kii^d and was condemned to be exercised under 
the active superintendence of the omnipotent Federal Assembly. 
It was one of the cliief services of the constitutional reform of* 
1874 that it elevated the Federal Court to a place of substantial 
influence and real dignity. It still rests with the Houses to de- 
termine statute many of the particular (piestions which shall 
Ue submitted to the Court; but its general province, as well as 
its organization, is prescribed in considerable detail by the Con- 
stitution. Doubtless the Federal Court, like the (Vumcil of 
States, is still in a transitional stage, and will ultimately he 
given a still more independent and influential ]>osition. 

713. The Federal ('ourt consists of nine judges chosen by the 
Federal Assembly (with due regard to the iiei)resentatiou of the 
three official languages of Switzerland, — German, French, and 
Italian) for a term of six years. Ever}’' two years^ also, the Fed- 
eral Assembly selects two of these nine *10 act, the one as l*resi- 
dent, the other as Vice-President, of the Court. The f/ourt sits, 
not at Berne, the legislative capital of the Confederation, but at 
Lausanne. 

714. The Federal Assembly elects, at the same time that it chooses the 
judges, nine substitutes al»>, who sit, as occasion demands, in place of any 
judge who cannot act, and who receive for their oci;asit)nal services a per 
diem compensation. « 

775. The membtys of the Court may not hold any other office or follow 
any other business during their term as judges ; nor can they be meml)ei*8 
of any business corporation. • 

716. Seven judges constitute a quorum of the Court. The number of 
judges who sit in any case must always he an uneven number, including 
the president. ^ 
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717. Criminal Jurisdiction of the Federal Court. — la the 

exercise of its criminal jurisdiction the Federal Court goes on 
circuit. The country is divided into five assize districts (Assi- 
spnbezh'Jcp), one of wliich embraces French Switzerland; a second, 
Feme, and the surrounding Cantons; a third, Zurich and the 
Cantons bordering upon it; a fourth, central, and part of east 
Switzerland; and the fifth, Italian Switzerland. 

‘ The Court annually divides itself, for criminal business, into three 
bodies: A Criminal Chamber, a Chamber of Complaints, and a Chamber 
of Appeals. The Criminal Chamber decides at wh^ places in the several 
Districts assizes shall be held. The places selected furnish, at their own 
cost, a place of meeting. The cantonal police and court officei s serve as 
officers of this Court. A States-attorney appears for the ycderal Council 
in all cases. 

719. Cases in Public Law. — The jurisdiction of the Federal 
Court covers a great variety of causes. There are (1) Cases in 
Public Law. These include disputes between Cantons concern- 
ing such matters as the fulfilment of inter-cantonal agreements, 
the settlement of boundary lines, eonflicts of jurisdiction between 
the authorities of different Cantons, and extradition; also the 
enforcement of agreements between Cantons and foreign govern- 
ments; and, most fertile of all, cases involving the constitutional 
rights of citizens, whether those rights rest upon the federal or 
upon a cantonal constitution. Its jurisdiction does not, however, 
cover <]uestions as to the <ionstituiionality of "federal legislation. 
The federal Houses are the sole judges, under public opinion, of 
their own powers, 

720. ' Tt is considered “the proper and natural province of the Federal 
Court” in Switzerland “to dc'fend the people and the citizens against 
abases of power, whether they proceed from, federal or cantonal authori- 
ties.” Such a province is, however, in the very nature of the case, insus- 
ceptible of definite limitations ; and llie powers of the Fed(‘ral Court have 
gradually sprearf far abroad by reai»on of the tcmptaticms of this vague 
prerogative. The most usual and proper cases arising under it are in- 
fringements the federal guarantee to citizens of ecpiality before the 
law, of freedom of .setthmient, of security against double taxation, of 
liberty of the pretw, etc., but the Court has gone much beyond these. Its 
jurisdiction has been extended to the hearing of complaints against canto- 
nal authorities for ordmary alleged failures of justice, such as the Consti- 
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tution can hardly have contemplated giving into the hands of the Federal 
Court. The Court has even “ brought within the circle of its judgments 
cases where the appellant asserts a denial of his claims by a cantonal 
judge grounded upon merely obstructive motives or an arbitrary applica- 
tion of the law.” ^ 

721. The Federal Court has also cognizance of contested citi- 
zenship cases between Coinniunes of dilferent Cantons. For 
citizenship in Switzerland is first of all of the Commune. /Die 
Commune is, so to say, the unit of citizenship, and it is through 
communal citizenship that cantonal citizenship is held (sec. 6(>2), 

722. (2) Civil Wses in Private Law. — The administration 
of justice between individuals under federal laws is left for the 
most part to tlie cantonal courts, which thus serve in a sense as* 
federal tribunals; but if, iu‘any case falling under federal law, a 
sum of 3(KX1 francs be involved, or if the matter involved be not 
susceptible of money valuation, an appeal may be taken to the 
Federal Court from the court of last resort in the Canton. Cer- 
tain other private law cases, even when they do not involve fed- 
eral law, may be brought, — not by appeal, but in the first 
instance, — before the Federal Court upon another ])riuciple, 
because, t.c., of the nature of the parties to tin* suit, riz. : 
Cases between Cantons and private individuals or corporations; 
cases in which the confederation is defenclant; cases between 
Cantons; and cases between the Confederation and one or more 
Cantons (sec. 130G>. 

723. Cases of the first two of these four clas-ses can be brought in the 
Federal Court only if they involve a sum of 3000 franc.s. (Ttherwise they 
must be instituted and adjudged in the cantonal Coiii’rs. 

724. By agreement of both parties, the jurisdiction of the Fc*derj\l 
Court may be invoked in any cavse in which tlie subject of litigation is 
rendered important by virtue of fedei-al legislation. 

725. A special railroad jurLsdiction, too, has been given by statute to 
the Federal Court, covering cases concerning right of way and the right 
of ^inent domain^ and cases in private law between railroads and the 
Confederation. 

726. (3) Criminal CaBes. — The criminal jurisdiction of the 
Federal Court covers cases of high treason and of outbreak or 


1 Orelli, p. 42. 
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violence against the federal authorities, breaches of international 
law, and political ottciioes whicli were the cause or the result of 
disorders which have necessitated the intervention of the Con- 
federation. It may, however, in the discretion of certain authori- 
ties, include a variety of other matters in addition to these. 
Federal officers, whose breaches of duty are ordinarily punished 
uj;on judgment of the cantonal tribunals, may, by resolution of 
the Federal Council or of the Federal Assembly, be handed over 
to tlie Federal Court to be judged. Cases may even, also, be as- 
signed to the federal tribunal by cantonal constitutions or laws, 
if the Federal Assembly assent to the arrang^ent. 

The Chamber of Appeals «jf the Federal Court takes cognizanc •, besides, 
of complaints concerning judgments of the cantonal courts given under 
certain fiscal, police, and banking laws of the Confederation. 

727. The Federal Council : (4) Administrative Gases. — The 

administrative jurisdiction of the Confederation, wliich is exer-’ 
cis(;d, not by the Federal Court, but by the Federal Council, 
includes a great luuiibcr of imjiortant cases. It covers questions 
touching the calling out of the cantonal militia, the administra- 
tion of the j)ubli(^-sehool system of the Cantons, freedom of trade, 
occupation and settlement, eoiisuniption taxes and import duties, 
freedom of belitd am^ wursliip, the validity of cantonal elections 
and votes, and rights arising out of contracts with foreign powers 
regarding trade relations, ithe credit lo be given to patents, ex- 
em])tion from military service, freedom of passage, etc. In all 
these cases an appeal lies from the Federal Council either to the 
Houses or to the Federal Court. 

728. Snter-Cantonal Judicial Comity. - The Swiss Constitu- 
tk)n, in close imitation of the provision on the same subject in 
the Constitution of the United States, requires tliat full force and 
credit be given tlie judgments of the courts of each Canton 
throughout the Confederation. 
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THE DUAL MONARCHIES: AUSTRIA-HUNGARY — 
SWEDEN-NORWAY. 


729. The Dual Monarchies. — This title is allowed to remain 
notwithstanding tlie separation of Sweden ar4 Norway in 1905, 
on account of the importance for comparati^/^politics, both oi the 
, form of union existing in those countries up to the separation, 
and of the separation itself, as a cuhuination of political tenden- 
cies and as an example unique and instructive, of the peaceful 
dissolution of a dual monarchy. The dual monarchy, as it existed 
ill Norway-Sweden, and still exists in Austria-Hungary, stam'is 
midway in (jhuracter Ixitwecn unitary kingdoms like France and 
England and federal states like Germany and Switzerland. 
Eacli of the united kingdoms, in the union formerly existing in 
Sweden-Norway and in the still existing one of Austria-Hun- 
gary, keeps its own institutions, and, therefore, to a large extent, 
its own individuality ; but at the summit of their governments 
a single throne unites them, and in some things a common ma- 
chinery of administration.. Very interesting and important differ- 
ences of law and organization, however, separate Austria-Hungary 
from its northern amilogue,the recently dissolved Sweden-Norway. 

Austria-IIuxoaky. 

• 7tl0. Austria's Historical Position. — Until the middle of the 
last century Austria stood at the front of German political 
union ; not until 1800 was she deposed* from leadership in Ger- 
many and set apart to attempt alone the difficult task of amalga- 
mating the jmlyglot dual monarchy of Austria^Iiingary (se<?. 492). 

731. Acquisition of Hungary and Bohemia. — It was unques- 
tionably Austfia’s headship in the Empire which enabled the 
Habsburg princes at once to broaden and to consolidate their 
domain in the southeastern border-land between Slav and Teuton. 
Their power and influence within the Empire gave them their 
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opportunity to control the destiny of border states like Bohemia 
and Hungary, lying at Austria’s doors. Both Hungary and 
Bohemia fell to Habsburg in the same year, the year 152b, when 
Ferdinand T. irounted their throne. 

732. Bohemia. — Bohemia was a Slavonic wedge thrust into 
the side of Germany. Compassed about by hostile powers, it 
was a prize to be fought for. Alternately^conquered by several 
neighboring kingdoms, it finally fell into German hands and 
became an apanage of the Empire. It was as such that the itabs- 
burgers seized it when its throne became vacant in consequence 
of tlie extinction 0 ’S ^.Luxemburg line of princes. In 1520 their 
hold upon it became complete, and they were thenceforth able to 
keep it secure as an hereditary possession within their famil}'. 

733. Moravia. — Moravia also was ami is Slavonic. Slavs early drove 
out its Teutonic possessors, and were prevented from joining the Slavs 
** of the southeast in the forniution of a vast Sla\onic kingdom only hy the 
intervention of tlie Magyars, tin* con<jiu*rors of Hungary. 'I'hU iluininant 
race in the tenth cenuiry thriiat tluunselves in between the Slavs of the 
northwest and tlmse ot the soutlieast, and, driving baek the Slavs uf 
Moravia, reduced the once ‘(in*at Moravia’ lf> tlie dimensions of the 
present province. Striven for by Hungary, by Poland, and by Hohemia, 
Moravia finally met ber natural fate in ineorpt>raiioii with Slavonic Rohe- 
niia (1029j, and passed, along with that kingdom, into Austrian hands, 
in 1520. 

734. Hungary. —7 Hungary is the land of tlie Magyars, a Tura- 
nian race which retains even to the }»r(‘.seiit day its distinctive 
Oriental features, liabits, and bearing among the native Eurojieau 
races about it. After having siifFcr<*<l the common fortune of 
btnng overrun liy numerous barbaric hordes at tlic breaking up of 
the Roman Emjiiro, tlie territorj'’ of Hungary becann^, in 8S9, tlie 
realm of the IMagyar duke Arjuid, the Conr|U(;ror. In the year 
1000 the duke Vaik, who had siicceed(*d to the <lucliy in 097, re- 
ceive(l,at the hands of Pope Sylv(*ster JI. the tii:le of ‘aiiostolic 
king ’ of Hungary,' and, under the name of Stephen, became the 
first of a line of native inonarchs which kept thf ‘throne until 
1301. From 1301 till 1»526 kings of various families and origins 
won places upon the throne. During this period, too, Hungary 
felt the full power of the Turk, since 1453 iinaster of Constauti' 
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nopl©. The battle of Mohacs (20 August, 152G) brought terrible 
overthrow upon the Hungarian forces at the hands of Soliman 
the Magnificent, and deatli to Louis, the Hungarian king. Louis 
was childless; his widow, Maria, was sister to Ferdinand I. of 
Austria; and it was lier influence which led tlie more powerful 
party of nobles witliin tlie kingdom to elect the Habsburger to 
tlie throne and so put Austria permanently in the Hungarian 
sad'Ue. Not, however, until IGGo-lOTl, a period of insurrection 
in Hungaiy, did the Habsburgcrs convert their elective into an 
hereditary right to the throne. 

735. Transylvauia, Slavonia, Croatia. — iransylvania, Slavonia, 
and Croatia, ann(‘x»*il at various tinvs o* liun^ary, passed \v!‘h Hungary 
to the house of Ilab.sburg. Except dui ng the period 1848 to 1867, the 
period during which Ilunirary was bcang diseipliiied for her revolt of 
1848-1840, these iiroviuces have remained a]vanages of Hungary, though 
Croatia occupies a somewhat distinctivt* position, and is always accorded 
a represenmtive of her own in tht‘ Hungarian ministry. From 1818 to 
1807 Trau.sylvauia, Slav(»nia, and Croatia were treated as Austrian crown 
lands. 

736. Qalicia, Dalmatia. — (lalieia, a district much fought for and 
often divhled, but for some time attachetl to Polaml. came to Austria 
upon the tii*st partition of Poland, in 1772. Dalmatia, once part of 
ancient Illyria, af(erwar(L a possession of Venice, much coveted and 
soinetiiues held hy iC’roatia and by Hungary, was aniuireil by Austria 
through the treat) of (\'imi>o Formio, in 1707. 

737. Bosnia and Herzegovina.- Tlu* Congress of Berlin, 1878, 
which met to fix upon a basis for ihe new .setth*n«*nts resulting from the 
victories of Bussia over Turkey, addiMl to Austria’s multifarious diities as 
ruler of irmy races the piMteetorale of Bosnia and Herzegovina, districts 
inhabited by a Si*rvian rare and hmg subject to Tuiki.sh dominion, 

738. * Austria-Hungary: Nature of the Union. — The present 
constitution of the Austro-lTungariaii monarcdiy praetioally recog- 
nizes but two parties to the union, Ausifria and Hungary. Bohe- 
mia, for all she has so much individuality and boasts so fine a 
history of independenee, is swallowed up in Austria: only the 
Magyars of Hungary, among all the races of the heterogeneous 
realm of the*Habsburgers, have obtained for the kingdom of their 
making a standing of equality alongside of dominant Austria. 

739. Variety of Race. — Tlie eommauding difficulty of govern- 
ment throughout tlie'whole course of Austro-Hungarian politics 
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has been the variety of races embraced within the domain of the 
monarchy. First and most prominent is the three-sided contrast 
between German, Slav, and Magyar. Within this general clas- 
sification, again, Slav differs from Slav by reason of many sharp 
divergencies of history, of speech, and of religion j and outside 
this classification, there is added a miscellany of Italians, Croats, 
Serbs, Roumanians, Jews, — men of almost every race and people 
of eastern Europe. This variety is emphasized by the faet^ that 
only the Czechs (Bohemians), among all tliese i)eoples, have a 
separate home land in which they are in the majority. InJlohe- 
mia and Moravia Czechs constitute considerably more tlian 
half the population; whilst in Hungary the Magyars, though 
greatly outnumbering any other one element of the population, 
are less than half the whole ‘number of inhabitants; and in Aus- 
tria, though men of German blood are very greatly in the majority 
in the central provinces which may be called Austria proper, they 
constitute in Austria taken as a whole very little more than one- 
third of the population. 

740. Home Rule: Bohemia, Hungary. —At least two among 
these many races, moreover, are strenuously, restlessly, persist- 
ently devoted to independence. No lapse of time, no defeat of 
hopes, seems sufficient to reconcile the Czechs of Bohemia to in- 
corporation with Austria. Pride of race and the memories of a 
notable and distinguished history keep them always at odds with 
the Germans within^tlieir gates and with the government set over 
their heads. They desire at least the same degree of autonomy 
that has been granted to Hungary. 

741, ^ Not ‘granted ’ either. No doubt it wouM be more correct 
to, say the degree of autonomy wow by Hungary. Dominant v} 
a larger country than Bohemia, perhaps politically more capable 
than any Slavonic people?, and certainly more enduring and defi- 
nite in their purposes, the Magyars, thougli crushed by superior 
force in the field of battle, have been able to win d specially recog- 
nized and highly favored place in the dual monarchy. Although 
for a long time a land in which the noble was tlKs'only citizen, 
Hungary has been a land of political liberties almost as long 
as England herself has been. The nobles of Hungary won from 
their king, Andreas II., in 1222, a “ Golden Bull ” which was a 
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veritable Magna Charta. It limited military service in the 
king^s army, it regulated taxation, it secured for every noble 
trial by his peers, it gave order and propriety to judicial admin- 
istration, it even enacted the right of armed resistance to tyranny. 
The nobles, too, established their right to be personally summoned 
to the national Keith 'stag. Standing upon these privileges, they 
were long able to defeat even the absolutism of the Austrian mon- 
aicifs. Ferdinand 1. acquired the throne of Hungary only after 
recognizing her constitution; not for i jore than a hundred years 
did the crown become hereditary in the Aust;4an house; and not 
till 1G87 did the ancient right of armed re^stance lose its legal 
• support. 

742. The period of reaction whkli followed the Napoleonic 
wars and the Congress of Vienna found kings everywhere tighten- 
ing where they could the bonds of absolutism : and nowhere were 
those bonds more successfully strengthened than in Austrlh- 
Hungary under the reigning influence of the sinister Metternich. 
1848, however, saw the flames of insurrection break forth 
more fiercely in Hungary than anywhere else in terror-stricken 
Europe : only by tlie aid of Russia was Austria able once more 
to get control of her great dependency. So completely was Hun- 
gary prostrated after this her supreme effort that she had for a 
little no choii'.e but to suffer herself to be degraded into a mere 
province of Austria. 

743. The Constitution of 1867. — Wars and disasters presently 
burst upfMi the absolutist Austria, however, in an overwhelming 
storm. Tlirust,out from Germany (sec. 492), she was made at 
lengtli^to feel the necessity, if she would give her realm strength, 
*to give lier subjects liberty. Her eyes were at last fully opened 
to the supreme folly of keeping th^ peoples under her rule 
weak and spiritless, poor and motionless, in order that lier mon- 
arcbs might not suffer contradiction. She assented, accordingly, 
18 February, 1867, to a constitutional arrangement which* recog- 
nized the kingdom, not as Austria’s, but as the joint kingdom of 
Austria-Hungary, and wliich gave to the Empire its present rela- 
tively liberal political organization. 

744. Dual Character of the Honarohy. — The Austro-Hun- 
garian monarchy, although compacted by the persistent forces of 
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a long historical ch^vclopniciit, is not a unitary state, a territorial 
and legal unit, hut simply a “real union of two constitutionally 
and adininistrat.i\ ely indejieiident states/^ This union .is, indeed, 
more suhstaiitial tlmn tliat formerly existing l)etw(ien Sweden and 
Nor\va\ : tin* latter began only in 181 o, and was, as we shall 
see (sees. 801), only aii arrangement hy which two kingdoms 
might subsist under a single king, as partners in international 
undertakings but as soiiu'tliing less than i)artiiers in affairs of 
nearer interest; while Austria-lluiigaiy, on the contrary, licdd as 
a dual possession Vv a single royal house for more than three 
hundred and lifty y^is, subjected b}' tliat bouse to the same mili- 
tary and tinaneial services, and left the while in jiossession of 
only such liberties as could be retained by dint of turbulent in- 
sistence, consists of two countries at many points interlaced and 
amalgamated in history and in institutional life. 

•745. The rundamental Laws. — The present constitutional law 
of the dual kingdom rests upon grants of ])rivi]ege from tlie 
Crown. It is divisible into three ]>arts; the laws of the union, 
the laws of Austria, ami the laws of Hungary, (a) The laws of 
the union embrace. b(*side various other rules concerning succes- 
sion to the tlirone, the Pragmatic Sanction of 1713, wliich was 
formally adopted by the representatives of tl^e Hungarian group 
01 states; and the identical Austrian and Hungarian laws, jiassed 
in December, 1867, which fix the relaticjns of the t,wo kingdoms 
to one another and ftrrange for the a<lmi,nistration of their com- 
mon affairs, (b) The fundamental law of Austria consists of 
various royal decrees, ‘diplomas,’ and jiatents, determining the 
incmbefship, privileges, etc., of the national Jimchsratii ^and of 
the provincial IjuvltmjH. (){' tlie.se the eliief are five fundamental* 
laws of December, 18(J7, by which a general reconstruction of the 
government was effected, fn agreement witli tlie new constitution 
given to the union in tliat year, (c) The constitutional arrange- 
ments •f Hungary ijest ujion the Golden Bull of Andreas XI., 
1222, toucliiiig the jirivileges of the Estates (sec. 741^; upon cer- 
tain laws of 1790-1791 concerning the political independence of 
Hungary, and her exercise of legislative and executive powers; 
upon laws of 1847-1848 granting ministerial responsibility, annual 
sessions of the Reichstag, etc. ; and upon a law of 1868 (amended 
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in 1873) whereby Croatia-Slavonia is given certain distinct privi- 
leges to be enjoyed independently of Hungary. These are most 
of them older laws than tlie Austrian. Althougli able for long 
periods together to keep Austria at their feet, tVe Ilabsburgers 
liave never been able to keep Hungary for long in a similar atti- 
tude of submission. Her constitutional separateness and inde- 
pendence, tliougli Oi*ten temporarily denied in practice, have 
never been destroyed. Tlie co6i)erative rights of tlie Estates in 
government, coiiimunal self-adnunistration, and the privileges of 
the free cities have triumphantly persifc>ted ^spite of all efforts 
made to suj)press them. 

74G. The Common Government: the Emperor-King. — Tlie 
Emperor of Austria bears also the titles King of Bohemia and 
‘ Aiiostolic ’ King of Hungary (sec. T.‘>4). He stands at tlic head, 
not of one of tlie branches of the government, but of the whole 
government in all its brunohes. In theory, indeed, he alone goy- 
erns: lie makes, while legislatures and provincial assemblies only 
assent to, the laws. Law limits his ]K)wers: the sidiere of his 
authority is fixed in eaeh kingdom b}" definite coiistitutiunal pro- 
visions; but, wliatever practical conces.sioiis modern movements 
of tliouglit and of revcdiitioii may have ct>in])ellcil, it yet remains 
tlie theory, and to a certain extent tlie of constitutional de- 
velojiment in Aust rui-lluiigaiy that the nioiiareli lias liimsolf of 
his own free will created Mich limitations upon liis prerogative 
as exist. Tliere is, therefore, signitieuntly c^jiiough, nothing to be 
said by constitiuioiial commentators in Austria-Hungary eitlier 
eoncerni.ig thi^ king’s veto or ooncerning any special arrange- 
iiKUits for coiistHutioiial change. It is tliouglit to go without the 
^saying*that the monarch's ncgativi* will absolutely kill, liis ‘let it 
be ' abundantly vitalize, aB laws, whctlier constitutional or other. 

747. Of course limitations upon the flionarch\s prerogative are not 
nt*ccs.sarily any the less real because' lie maij abrogate them if Jie dare, so 
long JUS the wh^le disposition and temper of his people and of his times 
forbid his abrogating tbein. 

748. Sttpeession, Regency, etc, — The laws toucliing the succession 
to the Austro-Hungarian thnme provide so minutely for the widest pos- 
sible collateral inlicritanees, tliat provision for a vacancy is apparently m)t 
necessary. ]»('rmanei,t law.s V4*st the regency in specitic representatives 
of the royjil house. ro} al age of majority is sixteen years. 
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749. Tbe Common Xiniatriet. — The Emperor-King Is assisterl 

in his direction of the common affairs of his tw'o kingdoms by 
three Ministries and an Imperial Court of Audit. There is (1) a 
Ministry ofFor^gn Affairs and of the Imperial Household, which, 
besides the international functions indicated by its name, is 
charged with oversight of the foreign trade and shipping inter- 
ests of the dual kingdom. (2) of War, by which 

the common standing array of the two kingdoms is administered. 
The legislation upon which the maintenance of this common 
standing army is based originates with the legislatures of the 
two kingdoms actifl||^eparately. It is, that is, matter of agree- 
ment between the two countries. It covers such points as the 
size of the army, liability to military service, rules and methods 
of recruiting, etc., and is embodied in identical laws adopted by 
the two legislatures, each acting for itself and without constitu- 
tional compulsion. 

750. As commander-in-chief of the army, the Emperor-King has the 
full right of discipline, full power to appoint, remove, or transfer officers 
of the line, and the determination of both the war and peace oiganizations 
of the army, quite independently of any action whatever on the part of 
the minister of war. In most other concerns of the military administra- 
tion, however, his acts require the countersignature of the minister. 

The militia, or reserve, services of the two kingdoms are separate, and 
separately maintained ; but in war the militia of both countries becomes 
supplementary to the regular army. 

• • 

(3) The Ministry of Finance: acting under the Emperor, the min- 
ister of finance prepares the joint budget, apportions the costs of 
the common administration between Austria and Hungary, sees 
to the raising of the relative quotas, applies the common ^income 
in accordance with the provisions of the budget, and administers 
the common floating debt. The Ministry of Finance is in addi- 
tion charged with the administration of Bosnia and Herzegovina. 

751. These two countries, although still nominally prrts of the Turkish 
Empire, have really, isince the Treaty of Berlin (1878), been subject in all 
things to Austria (see 737). The Austrian Ministry of Finance stands for 
them in the position of all administrative departments in bne. 

762. The chief sources of the common revenue in Austria-Hungary are 
customs duties and direct contributions from the treasuries of the two 
states. Certain parts of the customs duties are assigned t^ the common 
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treasury ; and such expenses as these are not sufficient to meet are de- 
frayed by the contributions, Austria paying sixty-eight, and Hungary 
thirty-two, per cent, of the sums needed. 

763. The Bconomio Relationa of Auatria and Hungary are regu- 
lated in tlie important matters of commerce, the mone 5 system, the man- 
agement of those railroads and telegraph lines whose operation affects the 
interests of both kingdoms, the customs system, and the indirect taxation 
of industries by formdl agreements of a semi-intemational character en- 
tered into every ten years, and brought into force by separate but of course 
identical laws passed in the national legislatures of both countries. f)ach 
state controls for itself the collection of f* .stums duties within its own 
territory j but Austria-IInngary is regarded as forcing only a single cus- 
toms and trade territory, and the laws touching 'administration in these 
fields must be identical in the two countries 

There is a joint stock Austro-Hungarian bank at Vienna; the two 
kingdoms have by treaty the same system of weights and measures ; and 
there is separate coining but the same coinage. 

764. Patents, Posts, and Telegraphs. — A common system of patents 
and copyrights is maintained j and both countries have the same pos'jal 
and telegraph service. 

765. The Delegations. — The most singular, interesting, and 
characteristic feature of the common government of Austria-Hun- 
gary is the Delegations, which constitute, in germ at least, a 
common Legislature. There are two Delegations, an Austrian 
and a Hungarian. \"hey are respectively committees of the Aus- 
trian and Hungarian legislatures. Each Delegation consists of 
sixty member’s, twenty oi whom are chosen by the upper, forty 
by the lower chamber of the legislature which they represent. 
But, although thus in form a committee of the legislature which 
sends it forth, ^ach Delegation may be said to represent the 
Jiingdom from which it comes ratlier than the legislature of that 
kingdom. It is not subject to be instructed, but acts upon its 
own judgment as an independent body.* The two Delegations sit 
and act separately, though they exercise identical functions. 
Each passes judgment upon the budget of the common adminis- 
tration, each is at liberty to ttOce action upon the management of 
the common* debt, each sftiperintends the common administration, 
and can freely question and ‘interpellate^ (sec. 428) the minis- 
ters, from whom each hears periodical reports ; and each has the 
privilege of initiatWe as regards all measures coming within 
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their competence. These functions are concurrent, not joint. 
They are, nevertheless, obviously functions which must under 
such a system be exercised in full agreement: the common ad- 
ministration cannot serve two masters. If, therefore, after a 
triple exchange of resolutions no agreement has been reached 
between the two bodies, a joint session is lield, in which, with- 
out debate, and by a mere absolute majoritj^ vote, the question at 
issue is decided. 

7o0. As a matter of fact tlie legislative powers of the Delegations are very 
narrow indeed. TAdr independent action is confined for the most part to 
the granting of sup^V s and the .superintendence of the administrative 
action of the lliree common ministries. The very supplic.s they grant come 
out of taxes voted separately by the parliaments of the two kingdoms ; 
and almc»st every agency tliey Use rests ui>on treaties and identical laws 
indepeude n t ly i)a.ssed . 

7o7. The term for which the Delegations are elected is one year. They 
• are called together by the monarch annually, one year at Vienna, the next 
at Buda-Pest. 

758. Tn the selection of members of the Delegations the Austrian crown 
lands (the provincjes once separate or independent) are entitled to repre- 
sentation, as is also favored Croatia-Slavonia on the Hungarian side. 

750. When the two Delegations meet in jf»int se.ssioii, the number of 
members present from each must be equal to the number of those present 
from the other, any numerical inequality being corrected by lot. 

7G0. Citi2enship, — There is Jio common citizenship for the 
two kingdoms; but.in all business relation.ships the citizens of 
eacdi .state art* regardt'd as citizens of the other. 

701. The Government of Austria: the Executive. •— The gov- 
erning power rests in Au.stria with the Emperor.* Tlie Emperors 
of the present day jnay by no means venture upon the centralizg^- 
tit>n of authority attempted and in part effected by Maria Theresa 
and Joseph IT. ; but Au.«ftrian constitutional law does not assign 
duties to the head of the state: it assigns functions to the minis- 
ters and grants privileges to the representative bodies. All 
powers not exj)licitly .so conferred remain with the Emperor. 
He directs all the administrative activities of tha State; he ap- 
points tlie life membijrs of the upper house of the ReichxrcUh; and, 
through his ministers, he in large measure controls legislation. 
But he must act in administration through •the ministers and in 
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legislation througli the parliament. The countersignatures of 
tlie ministers have been, by statute, made necessary for the 
validity of his decrees; and tlie consent of the JioHisraf/t is in- 
aisi>ensable to the det(‘rminatiou of the policy a>)Ll content of all 
legislation. The only judicial ])rerogative that remains witli 
liim lb the power of nardon. On all sides his power is circum- 
scribed by the legall}*necessary cooperation of other regularly con- 
stituted authorities. 

• • 

702, The Ministry, wliich consists of a Minister-President and 
seven heads of dei)artinents, acts as the Emr^eror’s council, bu^ 
it does not constitute a board whose major ifc vote decides admin- 
istrative qu<*stions. Action is taken, r itlier, in each department 
upon the individual responsibility of the minister at its head. 
'Fhe ministers hav<‘ a threefold otfiee: they are the Emperor’s 
councillors, they execute his eominamis, and they are the re- 
s’ponsible administrators of special in-anclies of the public servio^. 
They act for tlie Emperor also in introducing measures in the 
JMchmtth. They must attend both Houses to thdViid the policy 
of the exeevitive ami to answer ‘interpellations.’ 

768. There are eight executive deiiartineiitj' : Tiilenor. National Defence, 
Religion and Education, Trade, Agriculture. Finance, Ju.'itiee, and Rail- 
Wiij’K. The Ministe^-lTesident often hold.s no i)Ortiolio, and constitutes 
a ninth minister. 

7G4. Legisration : the National and Provii;tcial Legislatures. — 

In all legislation of whatever kind the cooperation oi the repre- 
sentative .> of the ])eoplo is nece.s.saiy; but not all of this coopera- 
tive privilege belongs to the Jit'irJisratft. the national legislative 
body. •(\)dperation in the greater matters of h‘gislation is ex- 
pressly given by law to tlio but all legislative powers 

not expressly granted to it belong to the sphere of the jAUidfixys 
of the seventeen provinet\s (kingdoms, grand-duchies, arch- 
duchies, duchies, and counties), of wliieli the conglomerate, realm 
is made up. 

765. The Epichsrath. ^The Ht^icharath consists of a House of 
Lords {IJerrenham) and a House of Hepresentatives (Ahgeonl' 
netenhaus). To the House of Lords come princes of the blood 
royal who have reached their majority, the archbishops and cer- 
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tain bishops, nobles of high rank who have acquired hereditary 
seats in the chamber, and such life members as the Emperor 
chooses to appoint in recognition of special services to the state, 
to the church, science, or to art. To the other House come 
representatives chosen by five classes of voters : the great land- 
owners, the cities and marts, chambers of trade and commerce, 
the rural communes, and a fifth general class wliich ‘‘includes 
substantially all men not in domestic service.”* The term of 
the lower house is six years. 

766. The present number of members in the House of Kepresentatives 
is four hundred and ^ -'enty-five. Representation is apportioned among 
the several lands which form the Austrian domain ; and in Dalmatia the 
greater taxpayers, instead of the greater landownei-s, are represented. In 
the class of landowners women and corporations may vote. The franchise 
— which is partly direct, partly indirect — is made to rest throughout all 
the classes of voters, except the fifth, in one way or another either upon 
• property or taxation. 

767. The assent of the chambers is required not only in legis- 
lation but also for the validity of treaties which affect the trade 
of the country, which lay economic burdens upon the state, which 
affect its legal constitution, or which concern an alienation or 
extension of territory. The powers of the two Houses are the 
same, except that financial measures and bills wliich affect re- 
cruitment for the army must originate in the House of Repre- 
sentatives. 

4 

768. It is the general rule that the assent of both Houses Is necessary 
to every resolution or action of the Jieichsrath ; but an inteiesting excep- 
tion to be noted. If a disagreement arise between the cliamliers upon a 
question of finance or of military recruitment, the lowest figuretror num- 
bers are to be considered adopted. 

769. The Emperor nappes not only the life members but also 
the president and vice-president of the House of Lords. He 
calls and opens the sessions of the lieichsrath, ^aiid may close, 
adjourn, or dissolve it. 

770. It is within the prerogative of the Emperor, acting with the advice 
of bis ministers, to enact any laws which may seem to be immediately 
necessary during a recess of the Beichwath, provided they be not financial 

! I Lowell, Oo^ernmenU and Parties in ContineMal Europe, IT., 88. 
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laws, or laws which in any way permanently encumber the state. But 
such laws must l)e submitted to the Iteichsrath within four weeks after 
its next assembling (going first to the House of Representatives), and 
altogether lapse unless submitted to the Iteichsrath within that time, and 
sanctioned by it. (Compare sec-s. 79(i-798.) 

771. Ministerial Responsibility. — In theory, the ministers are re- 
sponsible to the Houses, and must resign if defeated ; but the theory finds 
no realization in practice. Race lines determine party lines in the Houses, 
and even members of the same race do not keep steadily together in 
purpose or policy ; so that there are no governing parties, and no majori- 
ties that can be reckoned beforehand. The Emperor may placate now 
this group, and again the other, and so keeps 14s own ministers and 
pursues his own policy as he can. 

772. The Landtags. — The greater political divisions of Austria retain 
their own Landtags^ or local legislatures, and to these belong considerable 
legislative powers. The Emperor naules the chairmen of the Landtags 
and their substitutes ; he calls, opens, and may close, adjourn, or dissolve 
the Landtags; and his assent is necessary to all their acts. But their 
consent is necessary to almost all laws which affect the provinces wl^fch 
they represent, and their privileges constitute an important part of the 
total of legislative power which rests with the representatives of the people. 
The provinces have also extensive rights of self-administration. 

773. Local Oovernment. — The Landtags are of course the most 
conspicuous organs of self-government. Each Landtag consists 
of a single chamber and represents the same classes of voters 
that send members to the national lieichsratli (sec. 7G5), — with 
the addition of another; an official class. The administrative 
organ of the province Is a jirovincial committee, as in France 
(sec. 453). The central government is represented in the exer- 
cise of its many. local powers by a Statthalter ov Landes prasideut, 
whose powers are very extensive. Within the province there 
Vre, in some parts of the country, districts or circles, which are 
areas of financial administration; aiuj throughout the country 
the smallest areas of local government are the Communes, local 
bodies which, acting within tlie commission of general statutes, 
exercise considerable powers of self-directioii*tlirough a communal 
committee and a commainal president chosen, together with a 
certain number of assistants, by the committee. 

774. The Communes are organs of the provinces, and their presidents 
to a certain extent seVve the general state administration. 
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775. The Government of Hungary: the Executive. — The king 

bears substantially tlio same relations to tlie other powers of the 
state in Huuyary that lie bears in Austria. The directing head 
of the state, hc^yet must a(*t in all administrative matters through 
the ministers, and in all legislative matters tlivough the national 
chamber. Even his treaty-making power is limited as regards 
Hungary in the same way that it is liinitt‘d as regards Austria 
(sec. 7G7). 

TTrt. Tlie ITun.sarian Ministry ctnisists of a Ministpr-Prcsulont an<l, if 
ho hold no })ortfoli\ of nine other ministers : a minister attendant upon 
the kiiiir, a minister IlL *the Interior, a minister (»f Kinanoe, a niinist4*r of 
Industry and ComnuTee. a minister of .Viiriculture. a minister of .rnstieo, 
a minister of Ueliition and Edueatitm, a minister of .Vational Dofenoe, and 
a special minisicr for Croatia-Stavonia. 

777. The ministers attend the sittings of the chambers and 
p^ay there the same part that the Austrian ministers ]>lay in tlie 
Eeichsrath (sec. 7Gli)- Tlie Hungarian ministers an*, however, 
subject to a real res])onsibility to the’parliameut of the kingdom. 
The Magyars maintain a veritable majority in the Hungarian 
Houses, and they kn(»w their own minds and tlie right methods 
of party discipline, besides. They have* bt*en statesiueii and 
rulers time out of mind, and tlie king’s niiiiist<*rs in Hungary 
obey and represent the majority in ])arlianient, resigning as of 
course when defeated. 

778. The Diet . — •The Dif*t the national rej^re- 

sentative body, consists of a Table of Magnates and a Table of 
llepresentatives. To tlie former go all hereditary jie^rs who pay 
an anntial land tax of tliree thousand florins, the' liighest pttieials 
of tlie Homan Catholic and (Ireek clmrcdies, certain ecclesiastical 
and lay representatives of the }*r<jtestaTit churclies, eighty-four 
life ]»eers ajipoinlctl by tlft^ king, certain members ex offiruu three 
delegates from Croatia-Slavonia, .and those royal archdukes who 
have reached their ^najority and who own laiuledVstates in Hun- 
gary. The Table of Keju-esentatives consists of four liundred 
and tifty-three memljers elected by direct vote for‘a*term of five 
years. The membersliip of the House for ordinary business, 
however, is only four hundred* and thirteen. The forty addi- 
tional members represent Croatia-8lavonia*j and, inasmuch as 
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that great province has au almost independent legislature of its 
owU) its memlHus in the iiatioiiiil House vote only upon fpiestioiis 
of national cietion whie.h aflee.t their own ])rovince. These sub- 
jects are understood to be, tlie army, trade, aiul finance. As 
must always hapi)eu where there is real ministerial responsi- 
bility, the lower llon^-'e is tin* governing House. The Magnates 
\ leld, in the long rub, every point upon which the purpose of 
tiic^Kepresciiitatives is definitely fixed. 

779. The* francliiM* npun tiie payin* i ' of a small amount of taxes 
on land or on income. Members of certain leayied and ]»r()fe>si<'nal 
clasRes, however, possess the franchis*- without y^y property qiialificai on. 

780. The president and vice-i)resideiit of the upper House are nominated 
by the king. 

781. As in tlie rase ot the Austrian representative bodies, so also in the 
case of the Hungarian, the king e<tn\enes ami 0 ]>ens, and may close, 
adjourn, or dissolve them. 

782. Local Government. — For purposes of local governmcift 
Hungary is divided into shires, s<‘lf-admiiiistered cities, and Com- 
munes. The organization is tliroughout substantially the same. 
In each area, — tlie Commune excepted, — there is a president 
who represents the central government; in each, without excep- 
tion, there is an administrative coiniuittee whicli is the executive 
representative of the local body and an assembly, in [lart rejire- 
sentative and in part primary (inasmuch as those wlio are most 
highly taxed are entitled to be pi-.seiit). with which rests tlie 
general direction of atTaws, 

783- Cx>atia~Slavonia. — Tlicrc is not in Hungiiry the provincial 
organization wliwli we have .seen to exist in Au.>tria (secs. 772, 773). 
Croatte-Slavonia is the only constituent of tin* Huiigarinu hnids 

which luLs its own separate Lamltfnj. TIic organization of this teiTitorv 
is in all respects exceptional. It has been given legal riirhts which i-annot 
be taken away from it wdtliout it»s own ttmscnt ; and it has a distinct 
administration responsible to the king and to its t»\vn Lnndtag. It is 
nevertheleas, an integral part of the Hungarian monarchy. 


^tWKDEN-XoRWAY. 

784. The Danes. — Tlie territQry of the three northern king- 
doms of Denmark, Sweden, and Norway very early became a 
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home of the Teutonic peoples, a nursery of Teutonic strength, a 
peculiar possession of Teutonic institutions. It was from this 
northern land that the fierce 'Northmen’ issued forth to win 
dominions in !^rance, in Russia, and in Sicily; from it, too, came 
the Dane to lay his strong hand upon England. Its roving giants 
kept the world in terror of piracy and invasion for centuries 
together. 

785. Early Institutions of Sweden and Norway. ^ The institu- 
tions of these strenuous northern folk were of the usual Germanic 
sort. Sweden and Norway were at first, like all the German 
countries, divided igto a few score loosely confederated parts 
held together by no complete national organization or common 
authority. By degrees, however, the usual slow and changeful 
methods of consolidation wrought out of the general mass of 
petty political particles the two kingdoms of Sweden and Nor- 
way. In each a dominant family had worked its way to i*ecog* 
nized supremacy and a throne. As in other Germanic countries 
of the early time, so in these, the throne was elective; but, as 
elsewliere, so also here, the choice always fell upon a member of 
the dominant family, and the kingly house managed most of the 
time to keep together a tolerably compacted power. 

786. Union of Denmark, Sweden, and Norway. — Once and 
again intermarriage or intrigue united Sweden and Norway under 
the same monarch; once and again, too, Danish power was felt 
in the Scandinavian peninsula, and the house of Denmark ob- 
tained a share in the distribution of autliority. Finally, in 1397, 
a joint council of deputies from the three kingdoms 'met at Kal- 
mar, in Sweden, and effected the Kalmarian Umon, This union 
resulted directly from the marriage of Hakon VI., joint king 
of Sweden and Norway, with Margaret, daughter of Valdemar of 
Denmark; the Council ^f Kalmar only put it upon a basis of 
clear understanding. It was agreed that the three kingdoms 
shoul4 acknowledge a common monarch; that, ill default of heirs 
of the house then on the throne, the three kingdoms should elect 
their common monarch, by such methods of agreement as they 
might be able to devise; but that, whether under elected or under 
hereditary monarch, each kingdom should retain its own laws and 
institutions- 
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787. The Independence of Sweden. — For Norway this union 
with Denmark proved of long standing. Not until 1814 was it 
finally severed. Upon Sweden, however, Denmark maintained 
a very precarious and uncertain hold, now ruli/ig her, again 
thrust out, and favored the while only by her own power and 
by the sleepless jealousies of the patriotic but selfish and sus- 
picious Swedish nobles. At length, in 1523, Sweden was able to 
breafe finally away from the union. Her deliverer was Gustaf 
Eriksson, better known as Gustavus Vasa, who by force of a sin- 
gular genius for leadership and war first drove Mihe Dane out and 
then established the royal line which was give to Europe the 
great Gustaf Adolf, the heroic figure of the Thirty Years' War. 
Gustaf Eriksson reigned for thirty-seven years (1523-1560), and 
with him the true national history of Sweden may be said to have 
begun. The house which he founded remained upon the throne 
of Sweden until 1818, and under tlje long line of sovereigns 
which he inaugurated the Swedish constitution was worked out 
through a most remarkable series of swings back and forth be- 
tween the supremacy of the monarch and the supremacy of the 
royal council. According as the personal weight of the king 
was great or small did the ro 3 ’'al power wax or wane. 

788. Oscillating Development of the Swedish Constitution. — 
The old constitution of Sweden associated with the king a power- 
ful council of Rpbles and jyi assembly of Estates. In the latter, 
tlie Riksdag, four orders Iw-d acquired represefttation, the nobles, 
the clergy, tlie burghers, and the peasants. For two hundred 
years the constitutional history of Sweden is little more than a 
cliangefij and perplexing picture of the ascendency now of the 
king, now of the Council or of the Riksdag, and again of the 
king, or of the Council and Riksdag combined. With Gustaf 
Adolf (1611-1632) originated the clumsy plan, retained until the 
present century, according to which each of the orders repre- 
sented in the Riksdag acted separately’ in tli« consideratibn of 
national affairs, to tlie fostering of dissension among them. By 
dint of the masterful policy of Karl XI. (1672-1697), the power 
of the Crown was made absolute, the Council eclipsed. Karl XII., 
a great soldier, wasted the resources of the country and thereby 
prepared the way for a decline of the royal power. 1720 saw a 
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new constitution adopted which gave almost entire cohtrol ch 
affairs to the Council and to a committee of one hundred drawn 
from the three first Estates of the Riksdag; and 1734 brought 
forth a new ^;pde of laws. Gustaf III., Jiowever (1771-1792), 
again reduced the Council from its high estate, and left to the 
Riksdag nothing but a right to vote against an offensive war. 
And so tlie constitution swung backward and forward until the 
present century. 

789. Bernadette and the Accession of Norway. — The great 
change which uslered in the present regime in Sw'eden came in 
1814. During the a*!lianee between Napoleon and tlie Czar fol- 
lowing the IVace of Tilsit, Sweden had been dt'feated by Russia 
and had lost Finland. Consecpient ilissatisfaction among the 
Swedish nobility led to an aIt(*ration in tht‘ Swedisli constitution 
in the direction of aristocratic government and the abdication of 
the king, (lustaf IV. Adolf. II is uncle and successor, Karl XIII., 
having no issue, the succession was evimtually offered, at the 
instance of the Swedish aristocracy, to Mar^]lal Rernadottc, who 
acce])ted, contrary to the wish <»f Na]u>leon, and w’as elected (*rowm 
prince under the name of Karl dc>han. TIk* advanccMl age of the 
reigning king s(k>ii threw' the a4‘tual government into his hands, 
and in 1812 lie joined the coalition against ^"aj>oleon on condition 
tliatXorw’ay be taktai from Denmark, and handed over to Sw<‘den. 
In .lanuary, 1814, Karl J()han accomjdished the transftu- by forcing 
the Danish king to agree to tlie Treaty of Kit*l. This tran.sacd.ion 
was later ratified by the Allies at the ( 'ongress of Vienna, but not 
by the people in Noiwvay itself, wdio refused to suljmit, and de- 
claring themselves an independent nation, j)r<K-.e(*ded to<draw^ uj) 
a constitution and elect a king of their own. 'J'h(*y chose FriiifV 
Christian Frederik. w'ho had been tlie Danish king s viceroy in Nor- 
way. At first he had been inclined to set liimself np as absolute 
ruler, but was persuaded to call a national assembly and aw'ait their 
decision. The asse mbly met at Eidsvold, and on May 17, 1814, 
elected Christian Frederik and adopted a national constitution. 

790. Norway's Fight for Independence and he# New Constitu- 
tion. — The new constitution naturally spoke a strong reassertion 
of national privileges and institutions. It was not only decidedly 
democratic, it was also not a little doetrina\re and visionary. 
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Its frameis embodied in the new fundamental law constitutional 
arrangements wlii(di they had taken from France, England, and 
the United States, and some of them naturally found no suitable 
soil of Norwegian liabit in wliicli to grow. 

I 

701. This was partly due to Norway \s peculiar history. The union be- 
tween Norway and Denmark iWM'oiiiplished at Kalmar had resulted in 
the absolute ijower wuliiii his Norwegian domain of the cummoii king. 
Allying himself \Nitli the citizen class in the national assembly, the king 
luul been al»le to enish the nobles, ami eventually to destroy all constitu- 
tional libi'rtie-:. 'I'liis be bail been the moro readily able to do becau.se tlie 
Norw(‘gian tlinuie bad early heroine hereditary and'^n Norway the noble« 
had thus hoen roblxMl of that .sovereiirn inllnen(H^\hich, under the elective 
system of Denmark and Sweden, they had long contrived to retain. Not- 
withstanding the untried provii>i(uis embodie<! in the fundamcutal law' as a 
result of this absence of preredent, tl>e new constitution gave Norw'ay a 
\aliiable impulse towards remdated i)olitical liberty; and, if not carried 
out at all points, was afterwards in great measure attained. 

« 

792. Thesti new arraugcmunits were made, of course, in toial 
disregard of llie cluiiii to Norway made by Karl Johan by virtue 
of th(i Treaty of Kitd. Commissioners of the allied powers to 
wiiom Karl .loliaii had ajiiieahnl, ordered the Norwegian king to 
abdicate, whiidi he declared liimself willing to do, but iin}>osed 
other eonilitions wliicli the ju'ople refused to accept. Nothing 
m»NV remaimnl luit war. However, after a few days of actual 
lighting negotiations were enU*reil into wdiieli resulted on August 
M, 1SI4, in an arinistue known as the (’invention of Moss. 
Norway was to retain her .separate nationality and her consti- 
tution, 1 ..t </hristiau Fn derik must abdicate, and be succeeded by 
the eommoii king^ of S>vedeu-Norway. These terms were*linally 
^c*(*e]>t(‘(i by botli parti(*s,aiid on Noveiulu r 4,tlie JStorfJunfj formally 
adopted the constitution of May 17 w'itli some alterations, choosing 
Karl XIl I. king of Norway. ( )n Novenfber 10, Karl Johan, as re- 
gent, took tlie oatli too]>serve a constitution which opens with the 
words: ‘‘ TIii* Kingdom of Norway is a fre^ iudependenj;, indi- 
visible, and inalienable state.*’ On August 5, 1815, the Storthing 
made the \v\ fif Union a*])art of the fundamental law of Norway, 
and the union between the tw'o kingdoms was complete. 

793. The Fundamental Laws. The fundamental law of the 
dual monarchy thujf created consisted of three parts: (o) tlie 
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M>{»aratt' coiuytitutional Jaws of tiwmleo, (b) the nop-tratf) 
muni laws o{ Sornay, aii<I (c) the Imi)eriiil of 

KSIii, which Jvnuul the two countries together under a coimnuu 
sovereign. Tli^ last was, so far as Su-eden was couca tml, a hk n- 
treaty, having nev(*r jia-s.sed tJie as a coustituont luw ol 

the kingdom ; but for ^<)r\vay it was <'in iutoffvul part of hor Jaiv, 
having been lununlly ailopttsl as such by thf Storlknuj. 

7‘.4. i^a) The fundaiueiiUil laws of Swetlen have never been ernbw^ied 
in any single written constitution, but consist of various laws regulative of 
the succession to throne passed in the period of dynastic change (IKOP- 
1810) ; of certain grca^enacUneiits of February, 1810, concerning the four 
Estates izi the liiliSihg and the order of legislative business ; of the enact- 
ments of June, 18<»0. abolishing the fourfold constitution of the liiksdag^ • 
and substituting two popular houses ; of tlie laws guaranteeing frefslom of 
the press, of 1810, and 1812 ; and of the recent suffrage laws. Taken to- 
gether, these constitute a body of fundamental provisions slowly built up 
^upon the somewhat inconstant bases of Swedish constitutional precedent. 

705. (?>) The constitutional laws of Norway are, from the nature of the 
case, very much more simple. They consist of the constitution framed 
by the Norwegians at Kidsvold, and foniially reenacted on Novemlwr 4, 
1814 ; to which was added, during the continuance of the union, the (Con- 
vention of Moss, drawn up in August, 1814, and conhnned by Norway in 
November of the same year, togetlier with the iinf>erjal Jiiks-Akl, or Act 
of Union, of August, 1815. 

79G. The Common Government: the King. — Whut bound Nor- 
way and Sweden together was tlie aiitlnjrity of tlieir common 
king ; but they were«in effefet separate kipgdoms, and this author- 
ity had one character resjzecting Sweden and quite another respc(!t- 
iiig Norway. The fundamental laws of etich kingdom Vonstituted 
it a liiifited monarchy, but only in Norway did il seem to^l)C the 
(diief object of constitutional provision to limit royal power. « 

797. Those features of the kingship which were under the union common 
to Sweden and Norway, as well as those which were distinct, can be seen 
by a comparison of the pre.sent provisions of the constitutions of Sweden and 
of Xqjrway concerning the kingship. No material changes in these pro- 
visions have been mafic in either country by the separation, excejjt in st) 
far as the separation its<df niafie them necessary. ^ . 

798. The union of Sweden and Norway as here pictured seems 
to be a mere personal union, twot nations whose only bond is their 
common king. In most matters this was practically the case, 
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blit in certain important matters of common interest, especially 
the conduct of foreign affairs, joint action was necessary for 
TV'hicb inaphinery had to be jirovided in common. 

799. The Joint Councils. — The place of a coii^mon ministry to 
advise tlie king touching questions which affected the interests of 
both kingdoms was ^oiiken in Sweden-Xorway by a complicated 
system of Joint Coiincil.s of State. Whenever any matters were 
to be considered in the Swedish t*ouncil of State at Stockholm 
w'hich concerned Norway also, the Norwegian minister resident 
and the two Norwegian councillors who regitlarly attended th#^ 
king must be called in; and whenever prc^ticable the opinion ot 
the wdiole Norwegian Administration had to be sought and ob- 
tained. Whenever, ('ii the otlier liand, matters which directly 
affected SwtMlen ivere under debate in the Norwegian Council of 
State at (Miristiiuiia, that Conneil must likewise be reenforced by 
the presence of three Swedish ministers. There w^as thus upon 
occasion both a Swedish-Norw(»gi{ui and a Norwegiaii-Swedish 
»b»int Conneil of State; aiulr not. a little doubt existed among ])ul)- 
lieists in tlie two kingdoms as t(» what partieiilar matters were 
j>roper to tin* consideration <»f one and what to the consideration 
of the otln*r of these anomalous bodies. The whereabouts of the 
king, howev(*r, servgd as a rough criterion as to the predominance 
of Sweden or of Norway in tliese (^oiiiieils. 

8(K). The .sphere of tliese rouiieils v.ms cuiiie extended. It included the 
consideration of i|ue.slinm»of war and peace, the oversight and the costs of 
the diplomatic service, inter-territorial relations, the balance financial 
accounts between the two coiintrie.s, and all reciprocal affairs in which 
the intricate co<'»|H*ration of the twt) kingdoms wa.s necessary. • 

Hof. Foreign and Common Affairs. — .Vlmost the only common affairs 
of the two kingdoms which were maitens, not of agreement between tliem, 
but of sovereign action on the part of tl^e king acting for both, wore 
those affairs wliich affected the relations of Norway and Sweden with 
foreign countries. In this field of foivign affairs the king had power to 
declare war and conclude peace, to form or djpolve alliances^ to use 
shifis of war or troops, to send or recall ambassadors, — had. in brief, 
all the prei^«jative8 of si^ereignty. His power to act thus for both king- 
doms did not, however, merge Sweden and Norway as regaitls inter- 
national relations : they retained their separateness and individuality 
in the family of nations; and fhey might, and often did, conclude 
treaties affecting one of his kingdoms only. Peace and war were, 
inevitably, however, common to both kin^oms. 
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802. The king was assisted in tlieae functions by no common 
minister of foreign atfairs ; he acted throiigli the Swedish jninis- 
ter, Norway having no minister of foreign affairs. Certain other 
ministers of must be present, howevtn*. when the Swedish 

foreign minister jdaeed dijdonuitic affairs before tlie king; anti 
when such matters directly affeettnl Norway, a Norwegian minister 
of state must be present. Norwegians saw grounds for serious ob- 
jection to the constitutional arrangements existing between '‘tlie 
two countries in their t(»o slight hold iiiK)n the conduct of foreign 
affairs. The conswlar question was one of especial diflicult}’. The 
Act of Union was silet t on that subject, and it was the friction due 
to the operation of a single system for both countries, heightened 
by the difference of economic comlitions in Sweden anil Norway, 
which occasioned the iiiial breach between the two nations. 

SOM. War. — If in the exercise of his great intiu’national func- 
tions, the (juestioii of war were to arise, the king must take the 
opinion of a joint Council of the two kingilonis (see. TbD). hut he 
was not legally hound hy its ojunions. Tie must himself assume 
the full resjjon.sibility of deci<ling the question. 

804. Concurrent Legislation. — Suclt matters of tamumm in- 
terest to th(* countrns, ns lay outside the prerogatives of the 
common king, ■were regulated ]>y eoncuriayit identical re.solu- 
tion.s or laws passi^l Iw tlie ///A'.sfAe/ and the Stfu'thiiKj severally. 
Important exain])le.s of such concurrent^ laws are those affeeting 
the money s\stcMiis njf thi‘" two couiitrie/s, and tho.se eoncerning 
the Lapps. The money systems of tlie two countries were 

not the same; hut a regulated sy.stein of e.xcliange existed. 

* 

HOo. Legislative Control of Foreign Relations. — kin^r^in every 
exercise of In'; ro\;il jMiwers was restricted by the liiiuUs of tlie fundaiiientat 
law. He c<mlil imt eiu« r into an agreement with any foreign country 
which was not conM-li-nt with the, con.stituiion of hi.s kingduiu ; he might 
nut concln.sively I>lcd<;e the legi.slature.s of Ids kingdom to any action or 
to an;^ expenditure of money ; and he was in a large ihensuro dependent 
upon their cixiiMtration for the execution of treaties. Rut Ihesti arc the 
familiar limitations of modern representative igovernment, • 

806. Citizenship. — There was no common citizenship under the 
union, although tlie Swcde.s wei»e allowed by Norwegian law to 
acquire citizenship in Norway by mere residence. Certain reci])- 
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r()(!al advaniagos were,ii()\vever, accorded : citizens of either coim- 
t ry might, for instance, own land in the other. Legal banishment 
fro]n one liiiigdoin was banishment from the other. 

807. Contrast between Sweden and Norway. — The Separation. 

— Along with these evidences of union, there ha^’ long existed, 
however, tendencie*s of a directly o}>})osite nature. Some were 
due to defects in the "institution, others were the result of polit- 
ical, economic, and social differences far deeper rooted. As 
(‘xai'Iiples of ih(? first, Swedes eoiisiden^d that the union was built 
mainly ujM)n the Treaty of Kiri ; Norwegians regarded that 

document as made null and void by the suhscf[ueut Convention 
of M OSS. In troops were t‘v«ui sent tf^Norway to disperse 

•Nhirwegiau stiulents wh(» wen* C(*lrhr. ting the anniversary of 
llie adt>]»tion of tie* Norwegian (' nstitutii)u instead of the 
A('t of Union. In Ssvr<irn likewise, iIk* was l(»ohed 

inon in the liglit of a mere tia'uty: in Norway it was 
ionsidered a p.irt (jf the fundamental law, to be interpreied 
and (‘nf(»rce<l as .such. 'J'o Norwegian.^. the Swedish inler- 

pretation of the docninent was an evidence of bad faith 

and of a detminination o]>.servo it oifly so long as it 

was Swedi-iTs advantage to do s(». The omissions and ainbigui- 
li<‘s of thr c<nniuon eonstitulion jihieed nj)on the king the delicate 
and tlangeroiis ta.Nk (#f a [»rr}>etnal arbitrator.' 

808. The.se wore multiplied tenhdd by the divergence 

of tin*, two n.flions jjoluirally. N‘’rwav had bceoiiic the most 
dcnuH-ratic country in Ihm>po; Suc<h'U reniai'nod one of the most 
arislocrai ic. Ik'onoinic. cianlilions in the two eountricF, were, 
if ]K»ssililc, nnn-e.diver.M* still. Norway’s ineri'untilc marine was 
perhaps^lhe, fourth large.'d. in Knri»]»e, am’ her ]ieople were hiainly 
sailors and fi^ln rmeii. Her polir\ wa.^ tlu*rofore, naturally, one 
of free trad(‘. Swcalen, tui the other hand, was insignificant on 
the sea coniparctl v\ilh Norway except in vessels of war, her 
wealth C(»nsiste(l to a hirgi* cMeiit in Jiiines and manufactures, 
and she \vas developing a system of proteidioA 

801). The Vuhnieing of,interests so antagonistic may well seem 
a task too great for any ruler, no matter how impartial and adroit. 
With occasional exceptions, the house of Ponte Corvo, during the 
^ RemS Waultriii, ill Anttalfn drs Sriean's 11*00, p, o3. 
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years of tlie union, succeeded remarkably well, under circum- 
stances of infinite difficulty. But in time the political advance- 
ment of Norway began to influence her sister nation. In 1806 
Sweden dropped her clumsy machinery of a Eiksdag of four 
Estates. Doubtless the standing example of Norway’s more simple 
and liberal constitution had much to do with this. It is unques- 
tionable that the democratic ideas embodied in the fundamental 
law of the Norwegian kingdom have worked as a powerful leaven 
in Swedish polities. Slowl}* but surely the two countries 'have 
drawn towards each other in institutional development 
810. But, paradoxical as it seems, the closer together the na- 
tions drew in their f..stitutions, the more precarious grew their 
union. In 1885 Sweden took an important step in its constitii-. 
tioiuil advance, but one which really sounded the death knell of 
the union of the two in(le[»endent states under a common king : 
the minister of foreign affairs was made responsible to the parliti- 
meiit at Stockholm. It had been difficult but possible for a single 
minister to act for both countries when h(^ took his orders from 
the common king of both countries: when he must ol)ey the 
representatives of one country alone, the situation b<?canie impos- 
sible. Trouble broke out almost immediately over the question 
of consuls, a question naturally important for a commercial cotintr}’ 
like Norway (sec. 802 j which demanded sejiarale consuls of her 
own. !Maiiy attempts were made to reach a settlement; bat 
without result, for what advantage eou\d Norway gain by liaving 
her own consuls if •they must be uudeu the control of a minis- 
ter resx)onsible to the Swedish Riksday ? The Swedes, however, 
insisted that on account of the greater sizt*, wealth, and impor- 
tance 5f Sweden, he must be thus re.sponsiblc. Tiie. finy.l break 
occurred in 1005. Norw'ay declared the union at an end. Swedeft 
seemed disposed to resist by force of arms, but King Oscar de- 
clared that he could not coinjiel Norway to remain in the union 
against her will, and tlu; Swedish Uiksdwj reluctantly resolved to 
conseift to the seveiince of the union if the people of Norway de- 
manded it by a pUhiHrMe, and upon condition of the settlement of 
certain points of difference between the countries *by means of a 
conference. The conference resulted in a series of conventions 
covering the points of difference, and on October 26, 1965, King 
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Oscar acknowledged Norway as a separate and independent nation. 
On November 18, Prince (Charles of Denmark, after pUibiscite 
wliicii resulttMl in his favor, was chosen king of Norway by the 
and on the 27th he took the oatli to upliold the consti- 
tution, as Hakon YIL One of the conventions a^Aeed to between 
the two nations as a condition of separation was a provision sub- 
mitting future (|ues. V)tis of dispute to the Hague Peace Confer- 
ence. In NovcihImu', lt)07, a tn^aty was signed by which the 
iiule'ptmdence and territorial integrity of Norway were guaranteed 
by (iermaii}', France, Great Dritaiii, N r\\ay, and lliiasia. 

811. The Government of Sweden: the King! — In Sweden tlic 
royal majority is iix(‘d at eighteen years. ^Wonnui are excluded 
from the suecession. Tlit» king must, he of the Lutheran faith. 
Ill* lak<\s the throne under oath to ^'Iiey the constitution and law's 
of the kingdom, ami Ik* niu.st t(‘m]»orarily lay down the governing 
power when sick or out (d' the country. The kingship is heredi- 
tary, but ill the case of tlio extinction of tlie male line of the 
reigning house the JiiJcsfhoj is empowered to choose anew royal 
liouse, “always maintaining tlie Constitution.'^ 

<S1 2 . The Swedish Executive : the King and Council. — Sweden’s 
tluHiretical development in the lield<»f eun>tituti()nal law has been 
less complete than her i>ra(!tical devehjpmeiit. Her fundamental 
la w' recognizes only twobdd di\i>ion of governinental powers, 
into Executive and Legislative. Judicial ])Ower is snpiioscd to 
reside in the king, and i* in Iheoiv V'distingnishable from the 
Exf'cutive ]»ower. Jn ])t'a<'tie(‘, however, ihough the king nomi- 
nates tlie judges, they are quite as independent of him as they 
would Ih.* were Swedish theory upon this head more advan^'.ed. 

SJd. •The p(Ksitiun and character of tln^ Swedish Executive are 
ni some res[»ccts p<*culi;n’. The lung is cliargtul to a quite ex- 
traordinary extent not only with the g^'iieral oversight but also 
with the detail of administration: the ministers are not so much 
directing heads.of departments as councillors of state assigned 
the duty of advising the monarch. They havl' seats in the Jiiks-- 
dag with a fulj voice in 4 II its debates and the right, exercised in 
the name of the king, to initiate legislatioli. This coiiiiectioii 
with the legislature involves also, as a consequence, frequent res- 
ignations of the ministers in cases of unalterable disagreemeni 
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between themselves and one or both of the chambers ; bilt ministe- 
rial responsibility is not as yet a recognized principle of the consti- 
tution ; the full equality of the two chambers stands in the way of 
its development, as well as the authority of the king. Thenninislers 
serve too many Inasters to be altogether responsible to any one of 
them. In resjject of her Executive, therefore, Sweden may be said 
to stand midway between England and Francf , where ministers are 
wholly responsible to one house of the legislature, and Germany, 
where the ministers are responsible to the sovereign alone. 

814. The ('Xrfutive departments in Sweden are the followin;; ei^^ht ; 
Foreign AtLiir.s, .lustii-e, War, Marine, Interior. Agriculture, Finance, 
Public Worship iiml K'lucatinn. At the h<*iul (»f the (’(uiiicil of Stab* 
(tlie colleetive ministry) stands a prime minisuu- who is not generally 
assigned any specify' duties, 'yhe <livi>inn of business among tlie de- 
partments rests entirel.N with tin* king. Althougli the king go\t‘ni.s, 
however, so far as one man may, e\ery decree* which In* issues must be 
^couniersigned )ty tin* heail of the <leparimciit wliose affairs it concerns. 

815. Legislation. — Ihitli tlio active and the obstruct ivt‘ powt'rs 
of the king in legislation are considerable. It rests with him ex- 
clusively, after consulting the Gouncil of State, 1f» formulate what 
are there tlenominated ‘economic laws’: Administrative law.s, 
namely, regulative of trades, commerce and inannfactun*, and oi 
mines and fiuvsts. Ke is. inonMivcr, the sole author of jiolice regu- 
lations, ami of laws controlling vagrancy; he lias jiower to malo* 
rules concerning ordinances tonching sanitary jirec^autions and pn»- 
tectiori against tire. As regards all <»tlierMaws, he must a^*t jointly 
with the Iiiksihuj ; though his veto is in every (^ase absolute. 

818. The JlH'stlnfj /ti.'iy, of course, advise the king concer?riug the <*co- 
noiiiic«Hnd admini^iiative legislation intrusted tlius exelusively to him : but 
any action it iiiviy fake has the force of advice merely. The only confsiMl^ 
it can excrci.sp in .'!u*’h rases conies to it thmugli its money jKJwer ; it inny 
withhold the noney recess.yy to the carrying out of a<lministrati\e or 
economic ordimmees determined ujion by the king. 

817. The Eiksdag. — The national Riksdatj censists of two 
chambers. Neitlier,*liowever, is a house of lords ; lK)th chain tiers, 
on the contrary, are repre.sentative in their iiiake-uy. « The upper 
chamber consists of One hundred and fifty members chosen for a 
terra of six years by the representative bodies of the counties and 
the councils of the larger towns. These electoral bodies are iu 
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turn chosen by direct election, proportional representation being 
applied in the choice of both electors and representatives. No 
one is eL^ible to l)e i*lected a member of tluj upper chamber unless 
lie is over thirty-five years of age and has possessed for at least 
throe years prevn)us to the eks-tion real property of the taxable 
value of between th’^-i<‘en and fourteen thousand dollars, or an 
luiiiual incoine of about eight hundred. The lower house nuin- 
lHU>i.two hundred und thirty iiieniber.s and is chosen for a term of 
three years by uii’.versal suffrage (since M)oy), every male Swede 
ov«*r twenty-four, except a few under legal dtsabilities, such as 
bankrujds, having tlu‘ right to vote. 

sis. Tin* <M»uiitrv isdivKh'd into lifty--ix ^inwtitucncies, each constitu- 
ency electing one in'*nil>er for eu ‘li two kundriMl ami thirtieth part f«f the 
wliole j»o|)iilati.)n eontaiued in it. The nninher of representatives to whicli 
each eon^titm■^^«•y is <-niitU*<l is detenuined every three years. For the 
eh olioji of re]'ie'>ont.uive< to the iipj*er Inni'-t* tlu* country is divided i'Co 
fMuilsthnitj'i or proineial iMti^tituemMos, t\\enly-ti\e in nimiber, in addi- 
tion to tie* five ni’.niieipnl eorporutions of .stoekhohii, (Jotehorg, Midim’), 
Norrkoping, and tJalle. \\1 h»m* population is m)t rei»resented in any of the 
provincial 4'on'.tituenete.s. 'I'he ineinhers of the upi>cr hou.se are not elected 
f('r a term 4*f .si\ veur--. Imi iht* ciinstitiiencies are arranged in six 

giMUps, and an election <t(*<*uiN in (tidv otic 4»f these groups each year. Thus 
the terms t»f tin* ineinhers of the eliainhcr overlaj) each other, and the body 
is given a s <rt of ronfinuous e\iNteMc»*, 

Sin. Joint Legislation upon Financial Questions. — It is a peculi- 
arity of Swedish «*«»nstitaU"ual ‘UTang«nne:it that, under some elrcuiu- 
.staiims, the two ho:i‘-e,-> .n:v fiiM.l. L«*gi.slati\’e business is under the 
general direction of a joint l•oulmitt»•e of tin* two chambers, and in case of 
a tliffeiviief* of opini«»n b»*tv.ern the bouses ujion tinaiicial matters a de- 
cision is reached'in joint .sis^hni. 'I'he hou.ses meet in joint sessit'iii for no 
other jairpose. ho\v« vt r. 

81 * 0 . Local Government. — Local government rests in Sweden 
U])un very iiueienl historical foundalioiiA. The primitive German 
institutions of sell'-governnieiit have there never been entirely 
overlaid or lost^. In the (hunnuinos, the ohjest and, so to say, 
most natural areas of hH*al ailnuiiistratii>n, there is almost com- 
plete autono*iA% tin* peojde themselves actiijg, where the SiZe of 
the cojniuuiiity dot's not forbid, in primary assemblies, quite after 
the immemorial fashion. The counties are more artitioial con- 
structions of a later d.ale and are presided over by officers a})- 
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pointed by the king; but in them also representatives play an 
important supervisory part. 

821. Changes in the Constitution. — Changes in tl^B constitu-* 
tion can be qui^e easily effected. If proposed by one Riksdag and 
adopted by the next (after an election for the lower house), they 
become, with the royal assent, parts of the fundamental law. 

822. The Government of Norway : the iNorwegian Executive. 
— As might be expected, the laws eoncorning the kingship in 
Norway are not greatly different from those in Sweden. As in 
Sweden, the succeasion is in the male line only, and the king must 
be of the Lutheran f»*th. The extent of the poirers of the king, 
however, and his relations with the legislative assembly are vastly, 
different. The Norwegian Hing exercises his executive functions 
through a Council of State composed of one minister of state and 
at least seven councillors. On extraordinary occasions the king 
may call in others to assist, provided they are not members of 
the Storthiug. Tlic* duties of thi.s Council arc strictly advisory. 
The king must consult them, but ireed not follow tlieir advice. 
The decision is his in any ca.se, but all his orders other than mili- 
tary must be countersigned by the minister, and for any act of the 
king each member of the Council may be held responsible unless 
he protested against it in CJouucil and lia(J his prote.st entered 
upon the Council’s minutes. 

823. In addition to their advisory fuijctiuns the councillors are, of 
course, also liead.s of* ad ndnfstrative departiyents. The division of busi- 
ness among the several departmtuits rests with the king. 

824. The minister and Council of State may (sihcc J884) be 
present at the public sessions of the ^tarthing and take })aj;t in tlie 
debates, but cannot vote. This change was of great couseqnencii, 
and was not brought about without a long struggle with the king 
(sec. 82C). In effect it iiltroduced 2)arliamentary government into 
Norway. Though there have been exceptions, it is not too much 
to say*that since thicn the Council of State in Norway has become 
in i)ractice responsible to the Storthing instead of to the king. 

825. Legislation. — In Norway, the fiing has ito* independent 
legislative powers, except during the recesses of the Storthing, 
At such times he may issue certain police regulations and certain 
ordinances touching particular branches of industry, but these are 



THE DCAL MONAIICHIBS. 


361 


of force only until the Storthing comes together again. His veto 
on legislation is suspensive only. It may be exercised twice, but 
if a measure has been passed without change by three regular 
Storthings convened after three successive elections and separated 
from each other by at least two intervening regular sessions, then 
'uch a measure becomes law regardless of the king’s action. 

82n. This naturally* rendei's the passage of hills over his negative a 
tedious and difficult undertaking, and usually, in case of an urgent dispo- 
sition on the part of the Sturthhuj to have its own way, a compromise 
measure is finally adopted, often at the. express suggastion of the king. 
In two notable instances, however, — the abolition ■fn 1821 of such noble 
titles as existed since the a<loi)tion of the demo^^atic constitution of 1814, 
and the establishment of ministerial representation in the Storthing (1884), 

* — tlie veto was overridden, through tie* persistence of the Storthing^ by 

means of the constitutional passage of the measure proi>osed. 

827. The sessions of tlie Storthing are also practically beyond 
the king’s control, llegular sessions occur by mere operation of 
law and without royal summons of any kind. The Storthing may 
remain in regular session as long as it considers proper, but not 
be3"ond two months without the king’s consent. Ilis control over 
extraordinary sessions is greater. 

828. The Storthing. — The national Stitrlh i ng b as a character and 
constitution poeuliarl}^ its own. Tt is, in fact, a single bod\', 
elected as a whole, bat self-divided for ordinarv legislative busi- 
ness into two sections, a Tjugthing and an Odnlsthing. Tt is chosen 
for a term of throe j'earsfiul consists ojf one hundred and twenty- 
three meinbers, one-third of whom are returned b\" the towns, 
two-thirds lj\' the rural districts. Eveiy’ Xorwegian citizen of 
twonty'-five years, of age, if he has resided in the country for five 
years, jftid is not under some legal di.sability, as, for example, in- 
solvency or conviction of a crime, is entitled to vote for represen- 
tatives ill the Storthing. Since H)07 this has included women, 
provided they (or their husbands where the property is held in 
common) have piid income tax on an annual income of about one 
hundred dollars in the toAvns, or seven U'-five dcftlars in the country. 

Since liKVS.thc manne:* of voting in elections for the Storthing has 
been direct. The country is divided into electioft districts, each district 
returning one member, who must be thirty years of age or over, a resident 
in Norway of ten years’ standing, and a voter in the district which chooses 
him unless he has in tlic past been a member of the Council of Suie, in 
which case he may sit for any district. 
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829. Upon the assembling of a new StoHliing one-fourth of its 
members are selected by the Storthing's own vote, to constitute 
the Lagthing ; the remaining three-fourths constitute the Odels- 
thing ; and with the Odelsthing remains the right to originate all 
measures of legislation. I'lie iMgthimj is thus, as it were, merely 
a committee of the Storthing set apart as a revisory body, a sort 
of upper chamber. It is only with regard to of dinary bills, however, 
that the Storthing acts in this wa}' as two houses. Constitutional 
and tinancial questions it considers as a single body. In case tht? 
Lagthing twice rej^ets any measure sent U) it by the Odelsthing, 
the difference is decid^id in joint session by a two-thirds vote. 

830. Local Government — Local government in Norwaj^ docs 
not rest upon the same undisturlied foundations of historical tra- 
dition as in Sweden. The law's which give to it its organization 
date from 1837. By these the country is divided into districts 
fyid communes, in the government of both of which the people are 
represented, but in which officials ap])ointed by the central (3ov- 
ernment exercise considerable powders, of oversight and control. 

831. Changes of Constitution. — (Constitutional amendment is 
effected in Xorw’ay substantially as in Swedfui. Propo.sals of 
amendment must be introduced at the Jirst ordinary sessitni of the 
Storthing\veA(i after an election, and mu.st be finally acted ujion, 
without alteration, during the first session of the next Storthing, 
The votes of two-thirds of the memliers present are required for the 
passage of such amendments, and the 'king’s veto operates as in 
other cases (sec. 825). 
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L fcflNTRAL Government. 

832. Origin of the Constitution. — The liistory of government 
In England, as in Germany, begins with tlie primitive politics of 
the Teutonic races. Those great race movements of the fifth 
century which put the Frank into the Romanes place in Gaul 
put the Angles and Saxons in the place of the Roman in Britain. 
The first Teutons who made a i)erinanent settlement in Britain 
(a.d. 449) did not find the Roman there; the imperial legions 
had been withdrawn from the island almost forty years before 
(a.d. 410) to serve the Empire in her contest with invading 
hosts nearer home. But the new-comers ^from the lowlands 
about the Elbe and the AVeser found there many splendid and 
impressive monuments of the civilization whicl^ everywhere 
kept company with ’Roniah dominion. What effect these evi- 
dences of the displa(;ed system of Rome may have had upon 
the rough seamen who made the new conquest, or hdw much of 
Roman •influence may have remained with the people of pritain 
to be handed on, in faint reproduction, to future masters of thei 
island, it is impossible to say. Certainly, however, tliere was 
nothing of Rome’s handivfork in the forms of government which 
the Teutons established at the basis of English j)olitics. Those 
forms were their own. They were reproductions, as nearly as the 
conditions of conquest would permit, of the institutions which 
the Romans had seen in use among their redoubtable* foes beyond 
the Rhine before ever the Empire had suffered serious inroad. 

833. Primitive Teutonic InstitutionB — These institutions had 
none of the national character which they were in the course of 
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time to acquire. They illustrated the well-known historical se- 
quence, in which local tribal government always precedes central 
national government. Men governed themselves as families and 
small communities before they were governed as nations. For 
the Germans of that early time the village was^ the centre of 
political life; national organization they at first scarcely knew 
except for purposes of war; kinship among them was honorary 
aiid^Jiypical rather than real. The freemen of each little com- 
munity in times of peace directed their own affairs with quite 
absolute freedom in village meeting. Even im^war each freeman 
had a vote in the distribution of booty and could set his own im- 
perative individuality as a more or less effectual check upon the 
‘wilfuliiess of his commander (secs. 2S7-294). A very fierce 
democratic temper seems to have ruled in the politics of that 
rough primitive lime. And it is not at all likely that this temper 
was a whit abated among the hardy pirates, as tempestuous as 
the northern watt*rs which they braved, who founded new tribal 
kingdoms in Britain in the fifth century. 

834. Institutional Changes effected by Conquest. — Concerted, 
organized nu)vem(*nts for conquest did the same thing for the 
Angles and kSuxohs that they did for the Franks (sees. 300, 301); 
they made real kingship necessary as an abiding basis for national 
organization. Tlie military leader was of necessity constituted 
permanent king, the same cohesion being needed to follow up 
and enjoy ('omjm^st that iiad been needed to effect it. But the 
new kingdoms were at lirst quite small, — small as the island 
was, it held many such, — and the internal organization of the 
tribes was probably not deeply affeeied by the faet that a^tliroiie 
been set np. The people gathered, as was their long-time 
wont, into more or less c<unpa.ct but always small communities, 
round about the homestead-s and villagu. the Homans had built; 
enjoying their lands according to some system of ownership 
which left the Viliief pastures and the priiy^ipal water supply 
open to use by all and reserve<l only the arable land to separate 
use by individuals. Justice and government still proceeded, as 
of old, at first hand, from the meeting of village freemen. 

83.^). The Hundred-moot and t}ie Folk-moot — But there w^as, 
besides, a wider orgaliizalh>n, possessing features which possibly 
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had not been quite so fully and symmetrically developed and 
integrated in earlier Germanic practice. Communities were com- 
bined into ‘ hundreds/ and it was a combination of * hundreds/ 
doubtless, that, constituted the little kingdoms of the first periods 
of Saxon dominion, — some of which at any rate became the 
‘shires’ or counties of the later times when all England w^as 
united under one rule. The ‘hundred/ like the smaller units of 
the system, the several villages or communities, had its ‘ moot ’ or 
meeting, composed of the priest, the reeve, and four men from 
each township within its limits. The principal functions of this 
hundred-moot were those of a court: for the hundred was dis- 
tinctively a judicial ratlier than an administrative district. Above 
the hundred-moot, at the top of the primitive sj^stein, was the 
general folk-moot, a general assembly of the freemen, playing 
the same part as tribal or national council that Tacutus had 
^een similar assemblies play in Germany in the first century. 

836. English Kingdom and English County. — When the Eng- 
lish kingdoms were many, each, probably, had its general council, 
which sat under the presidency of the king, and wliich advised 
with him concerning the common interests with some at least of 
the old authoritativeness which its conclusions had ])ossessed be- 
fore the new kingsliij) had been created. When England had 
been made a single kingdom, in the later days when the Norman 
conquest was drawing near, these divisions of the land, these 
kingdoms which had once had independent political life, sank to 
the role of counties, and their folk-moots, which liad once been 
national assemblies, became mere shire-moots, mere cbunty (jourts, 
presid;3d over by the sheriff as representative of the king, the 
bishop as representative of mother Church, and the ealdonnan a«s 
representative of the tribe, and composed of the landowners of 
the shire, the reeve, priGst, and four men from each township, 
twelve representatives from each hundred, and all officials. 

837. The Witenogemot. — National authority, meantime, had 
passed, so far as it had passed to any assembly, to an assembly of 
another kind, to a great council called tAe Witenagemot^ or Assem- 
bly of the Wise. We have no certain knowledge of the exact 
character of this famous national body; but we are probably 
warranted in concluding that it was formedf more or less closely 
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upon the model of the assemblies which it had supplanted. The 
national councils of the smaller kingdoms of the earlier time, 
which had now shrunk into mere shire courts, handed on their 
functions of general counsel, and in theory also, it may be, their 
organization, to the Witenagemot. Possibly it A/as within the 
right of every freeman to attend and vote in this great meeting 
of the nation ; but as a matter of fact, its membership was limited, 
n]>i\arontly from the first, to the (diief men of the shires and of 
tlie royal household. To it (;ame the sheriffs, the ealdormen, the 
bishops, and the chitif officers and thegns about^the king’s person. 
When tlu^ king wisliod a veritable national council he would 
sometimes summon the moots of all the shires to meet him in 
" grand Mycel-ge/unt at some central point in the kingdom and de- 
clare their assent to his laws. This he did to spare himself the 
trouble of taking his laws to each shire moot in turn, as it had 
f)nce been the king’s custom to do. 

838, Powers of the Witenagemot. — The powers of the Witoi’ 

agemot were very great ind^eed, — in theory always, perhaps at 
first in practice also. To it belonged the old popular prerogative 
of electing, or upon ocu^asion deposing, the king. It gave or with- 
held its consent to grants of the public land. It was the supreme 
court of the kingdom, for both civil and criminal cases. It 
shared with the kin*g the lawmaking and appointing power, and 
joined liim in the imposition of taxes. As the king grew in power 
and influence, the cooperation of tlie^Witevagemot in judgment 
and legislation became more and more a matter of form only ; 
but always ohore were two or three yearly meetings of the body, 
and its action, thtuigh in most things merely formal and piu-func- 
^ory, was yet a necessary and, symbolically, a valuable form, 
l)reserving, as it did, the lueiiiory, if no more, of the nation’s 
freedom. * 

839. The Norman Feudalization. — With the Norman conquest 
came profound clianges in the government of ^ngland. Thf chief 
officers of the shire became royal officers merely, the ecclesiasti- 
cal authority being set jqiart to itself, and the ealdormaii being 
shut out from all administrative functions.* The land William 
confiscated in vast quantities, in the ruthless fhoroiighness of his 
conquest, because of "the stubborn resistance of ifs English own 
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ers, and granted away in new estates to Normans or to submis- 
sive Englishmen, to be held in feudal subjection to himself. 
The feudal system, so familiar to the historian of the ("ontinent, 
with its separated baronial jurisdictions and its personal depend- 
encies of vassal upon lord and of lord upon overlord, was per- 
fected in England also. Towmship courts in most places gave 
way to baronial courts; hundred-moots lost Iheir one-time impor- 
tance; and all judicial power that did not pass into the hands of 
feudal lords tended to pass to the court of the sheriff, the king's 
lieutenant in the shire. Still William kept the barons under; he 
did not suffer their po^Eer to become threatening to his own, but 
kept them always dependent upon himself fur the continued exer- 
cise of their privileges. 

840. The Great Council of the Norman Kings. — More impor- 
tant still, he preserved, with modifications to suit his change of 
system, the national assembly of the Saxon i)olity. He claimed 
to come to the throne by natural right and legal saccessioti, not 
by conquest, and he sought to continue, so far as might be, the 
constitution under which he claimed succession. Ho soiiglit and 
obtained formal election to the throne, as nearly as possihh' in 
accordance with the ancient forms; and, his throne secure, he 
endeavored to rule within the sanction of ancient custom. He 
maintained the Witenwjemot, Hut its character greatly changed 
under his hands. Revolt hardened his rule, to the exclusion 
of the old national ^elemeiit from the central assembly of the 
realm. As the new' organization of the country assumed a feu- 
dal character of the Norman type, that new character became 
mirrored in the composition of the royal council. The MuroJ. 
gemdt merged in the Great Council {magnum or communo con, 
cilinm) of the king’s tenants-in-chief. To it came at first, besides 
the earls, the barons, and" the knights, wdio either in fact or in 
feudal theory held their lands of the king, the archbishops also, 
the bishops, and tin abbots; subsequently, however, even these 
ecclesiastical members were admitted only as barons, as holding 
land of the king and so members of tMe feudal hihrandiy. In 
theory, it would seem, every landowner was entitled to claim a 
seat in this Council ; it was meant to hold the place of a national 
assembly which could speak for the goverfiing classes; but in 
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fact only the greater* barons and churchmen as a rule attended, 
and ^ tenure by barony ’ became at length the only valid title to 
membership. The development of the Great Council of the 
Norman Kings is the central subject of early English constitu- 
tional history ; for from it may be said to have s^/rung the whole 
effective organization of the present government of England. Out 
of it, directly or indirectly, by one x>i*ocess or another, have been 
evolved Parliament, the Cabinet, and the courts of law. 

841. The Feudal System in England. — England was not feudalized 
by the Normans. Feudalizatiun had grown there, elsewhere, with the 
growth of Teutonic politics, under Saxon and Dane as under Fr;ink and 
Goth. Society in England, as on the Oontiiu^it. had divided into ranks 
of inddes, freemen, and slaves bound together by personal Realty and the 
principles of landownei'ship. What the Norman did was to give new 
directi<^ns to the indigenous growth of feudalisui. The sy.stem had not 
gone to such lengths of disintegration in England a.s it afterwards went 
on the Continent, and William tiie Conqueror’s first care when compact- 
ing his power in the Island was to subordinate all feudal elements perma- 
nently to the C’ruwn. lie saw to it, by th(‘ uidiesitating use of his great 
power, that no baron should' be able to cc»pe with the king without wide 
combination with otht‘r barons, such as watchful kings could probably 
always jirevent ; and he dulled the edge of hostile feiding by giving to the 
greater barons ot the kingdtnu a function of weight in the management of 
affairs by bringing them inlo peaceful and legitimate combination in the 
Great Gouncil, wliuli he called together three times every year, and whose 
advice lie never refused at letust to hear. The Council reUiiiied, formally 
at any rale, ^he right to cb(H»se the king, and all laws were declared to be 
enacted by aiul with its "Iviee and comsefit, 

842. Chpracter of English Institutional Growth. — It has been 
noted as a leading characteristic of the constitutional history of 
England that Iter political iiistitution.b have been incessantly iii 
process of developnuuit, a singular continuity marking tlie whole 
of the transitiem from her mo.st ancien t to her i>resent forms of 
government. It is not a history of breaks or of new establish- 
ments, or of successive new creations of instrumentalities o1 
legislation and administration : all the way through it is a his- 
tory of almc^t insensible change, of slow moditication, and of 
unforced, almost of unconscious, development. Very great con- 
trasts api>car between the character of her government iii one 
age and its character in anotluu- a‘^e distant one or more cen 
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turies from the first; but it is very difficult to perceive any 
alteration at all when comparison is made from generation to 
generation. Almost no changes can be given exact dates : each 
took place ^ about ’ such and such a year, or in this or that long 
reign. The whole process, therefore, is one which may be out- 
lined in brief epitome : its stages are long, its features large, its 
details unessential to clearness. ^ 

843. The Course of Development. — In briefest summary the 
facts are these : the Great (or National) Council itself became the 
Parliament of the realm; those of its members, as originally con- 
stituted, who were state officers and chief officials of the court 

' <ru 

became a Permanent royal Council, out of which, in course of 
time grew the more modern Privy Council and at length the Cab- 
inet; and whose members of ' the Permanent Council whose duties 
were financial and judicial gradually drew apart from the rest for 
the exercise of their functions, their work being finally divided 
among them according to its nature, and tluj several bodies into 
wffiich they thus fell apart becoming, in the end, the courts of 
Exchequer, of Chancery, and of common law. 

844. The Permanent Council. — The body of state and court 
officers whom the king kept always about him as his ‘ Ordinary ’ 
or Permanent Council were originally all of them members of the 
Great Council and seem at first to have acted as a sort of com- 
mittee, or inner circle,” of that greater body. The Great Council 
met but three times ^in the, year; its orf;anization was not perma- 
nent; its membership varied, both numerically and personally, 
from year to year. The officers of the permanent serv ice, on the 
other l^and, were always within easy rea(jh of consultation ; they 
were in a certain sense picked men out of the larger body of the 
national Council ; it was natural that they should be consulted 
by the king and that their advice, given in their collective ca- 
pacity as a smaller council, should carry with it the weight of 
their cpnnection with the more authoritative Groat Council. As 
a matter of fact at any rate, they acquired powers almost coinci- 
dent with those of the national body itself. Theit powers came, 
indeed, to possess ah importance superior even to those of the 
more august assembly, being exercised as they were, not inter- 
mittently or occasionally, but continuously ; *not with a mere out- 
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side acquaintance witb the posture of affairs, but with an inside 
intimacy of knowledge. 

845. Composition of Permanent Council. — Under the Nor- 
man kings* the membership of the Permanent Council consisted, 
usually, of the two archbishops (of Canterbury anO of York), the 
Justiciar, the Treasurer, the Chancellor, the Steward, the Mar- 
shall, the Chamberlaiiji, and tlie Butler, with the occasional addi- 
tion of other officials, such as the king’s Sergeant, and of such 
bislRlps and barons as the sovereign saw fit from time to time to 
summon. There was, however, no fixed rule as to its composition. 
Possibly every baron, as a member of the Grea^ Council, could, if 
he had so chosen, liave attended the sittings* of this section of the 

• Great Council also, which, wliile the CJreat Council was not in 
session, mascpieraded as its deputy and proxy. Practically, it 
would seem alwa3^s, as a rule, to have lain within the king’s 
choice to constitute it how he would. 

846. The Powers of the Permanent Council were enormous^ 
Avere as large as those of the king himself, who constituted it 
his administrative, judicial,’ and legislative agent. Its “ Avork 
was to counsel and assist the king in the execution of every 
power of the croAvn Avhich was not exercised through the ma- 
chinery of the common laAv ' and the king could do nearly 
every act in his Permanent Council of great men Avhich he could 
p(*rform AA'heii surrounded by a larger number of his nobles ; 
except impose taxes on those nobles themselves.’’ ^ But the Per- 
manent Council very eav^y ceased to act as 'a Avhole in the dis- 
charge of all its functions alike. Itself a committee, it presently, 
in its turn, liegaii to split up into committees. 

847. JChe Law Courts. — INfen specially learned in the latV' Avere 
Wrought into its membership, the later kings not hesitating, Avhen 
the needs of the service demanded, to introduce commoners, 
as the Council drifted aAva}" from eA’^en its nominal connection with 
the Great Councjl ; and to these the financial and judicial func- 
tions of the CroAvn were more and more extlusivel)" eiitfusted. 
(Compare sec. 379.) It Avas not long before (a) a separate Conrf 
of Exchequer, Vhich Avas at first charged principally with the 

1 Stubbs, Constitutional History of England, Vol. III., p. 252. 

* A. V. Diccy, Pricy Council, p. ii. 
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audit of finance accounts, had been perrfianently assigned its 
special ‘ barons ’ as Justices, and had accpiirod jurisdiction over 
all cases in which the king was directly concerned ; (h) another 
special bench of judges received, as a Court of Comn\nu Pleas, 
jurisdiction over all civil cases between subject and subject ; (c) 
still another came to figure as a supreme court, or Court of King^s 
Bench, which always accompanied the sorereign wlnu-ever he 
went, which was in theory presided over by the king himself, and 
which was empowered to supervise local justice and itself control 
all cases not specially set apart for the hearing of other courts ; and 
(d) the Chancclloi{ wdio had once been inendy president, in tlje 
king’s absence, of the rermanent Council wlien it heard appeals 
in its judicial capacity, absorbed to himself, in his Court of 
Chancery, the whole of that yo-called ^C(putable ’ function of the 
Crown by virtue of which the king granted relief to suitors for 
whose cases the common law provided no adequate process. Thc' 
Chancellorship was thus put in the way of attaining to its Inter- 
day partial ascendency over the H’ourts of law.’ This i)roccss of 
the differentiation and development of the courts began in tln‘ early 
years of the twelfth century and may be said to have been com- 
pleted by the middle of the fourteenth. 

848. Parliament. — Meantime the national body, the (irr(*at 
Council, from which the Permanent Council and courts had been 
derived, had had its own expansions and changes of f(»rm and had 
taken on a new character o^ the utmost aiguiticiincc.' N(>t greatly 
altered in its composition during the ceifairy which follt)wod the 
Norman conquest, the Great Council was i)rofoundly.affoctcd by 
the outcome of Magna Charta (a.t>. 1215) and. the momenUms 
constitutional struggles which followed it. It was then that tlio 
principle of representation was first introduced into the constitu- 
tion of Parliament and tl^at commoners as w(dl as nol)l(*s w«u*e 
given seats in the national assembly. Tlie archliishop.s, bishops, 
and abbots attended as of course, as always before, and the earls 
and greater barons *Jield them.selves eciually entitled to be sum- 
moned always by special personal 8ummoi>,s; but the^lesser barons, 
who formerly had been called to the Council, not by personal 
summons, but only by a general summons addressed to them, 
along with all tenants-in-chief, through the sheriffs of the counties, 
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had given over attending because of the expense and inconven- 
ience of the privilege, and were accordingly no longer called. 
Their place was filled by representation. Writs addressed to the 
sheriffs commanded the election of representatives of the lower 
clergy and, more important still, of representativQo (knights) of 
the shires and (burgesses) of the towns. The I^arliament which 
Edward I. summoned in 1295 contained all these elements and es- 
tablished the type for the comimsition of all future Parliaments. 

tan • 

849. In the fourteenth clause of Magna Charta John was made to 
promise that, besides summoning the archbishops, bishops, abbots, carls, 
and greater barons severally, by special persoiril letters, he would sum- 
mon all lesser barons also by a general suminoii.f, through the sheriffs and 
bailiffs. But this general summons failed of the desired effect. 

860. Representatives from the towns were suinmoiied first in 1205 by 
Earl Simon of Montfort, who knew that he could cinint upon the support 
of the commons of England in his contest svith the king, Henry III., and 
who called burgesses to the Parliament which he constituted during the 
brief period of Iiis supremacy in order to give open i>roof of that support. 
Edward I. followeil Montfort’s example in 1205, not bccau.se he was de- 
liberately minded to form a truly representative assembly as a wise step 
in constitutional development, but because he wanted money and knew 
that taxes would be most readily paid if voted by an a.s.sembly represent* 
ing all classes. 

851. Hepresentatives from the shires (knights) had often been called 
to Parliament before 1205. Stop by step, first one element of the nation 
and then another hail been introduced into Parliament: first the lesser 
barons, by general summons — only, however, to drop out again, — then 
the gentry of the shires bv^< lection in the* countibs, finally tlic burghers 
of the towns by similar election in county court. 

» 

852. Genesis of the Two Houses. — Such a body as the Varlia- 
uiont siTminoned by Edward was, however, too conglomerate, too 
little homogeneous to liold together. Tt did not long act as a single 
assembly ; but presently fell a]iart iut© two ‘ Ijouses.’ Had the 
lower clergy continued to claim representation, there might and 
probably would •have been three houses instead of two. But, 
instead of setting np a separate house in the civil Parliament, the 
clergy drew for creation of an entirely distinct body, 

which, under the name of ‘Convocation,’ to constitute a 
separate ecclesiastical parliament, devoting itself exolusivel}^ to 
the government of tl>e Church. Their share in the management 
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of temporal affairs they left altogether to the ^spiritual lords/ the 
few greater magnates of the Church who retained their places in 
the national council, and to such lay representatives as the clergy 
could assist in electing to the lower house. ' 

853. There jvere left, therefore, in Parliament two main 
elements, lords and commoners. The lords, to whom the arch- 
bishoj)s, bishops, and abbots adhered by imipemorial wont, formed 
a house to themselves, the House of Lords. The commoners 
from the towns, who were soon joined by the middle ordGlr of 
gentry, the knights of the shires, who were neither great lords 
summoned by perjional summons nor yet commoners, formed the 
other house, the Housi. of Commons. These (diaiiges also were 
completed by the middle of the fourteenth century. Parliament 
was by that time, outwardly,, just what it is now. 

854. The Privy Council. — The Great Council and its direct 
heir, Parliament, were not a little jealous of the enormous powers 
wielded by the preferred counsellors of the king whom he main- 
tained in permanent relations of confidence with himself, and 
through whom he suffered to be exercised some of the greatest 
of the royal prerogatives. Especially did the arrangement seem 
obnoxious AvlieQ tlie vitality of the Permanent Council passed 
to a still smaller ‘Priv}^’ Council. This body was to the Per- 
manent Council what the Permanent Council had been to the 
Great Council. It \vas still another inner circle.” It emerged 
during the reign of Henry VI. (1422^1461). The Permanent 
Council had become too large and unwr»'ildy for the continuance 
of its intimate relations with the sovereign ; it could no longer 
be used as a whole for purposes of private advice and resolution; 
and thfe king separated from the ‘ ordinary ^ councillors «certain 
selected men whom he constituted his Privy Council, binding 
them to liirnself by special oaths of fidelity and secrecy. From 
tliat moment the Permanent Council was virtually superseded, and 
the l*rivy Council became the chief afbninistratjve and govern- 
ing body of the realln. 

855. The Privy Council assumes Judicial Powers^ — Many of 
the judicial prerogatdves which really belonged to the king when 
sitting in his Great Council, or Parliament, had been claimed for 
the king’s Permanent Council:* hence the ^distinct law courts 
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which were developed from its midst (sec. 847) ; and the same 
rights of exercising the powers of a court which had been 
assumed by the Permanent Council were in the later time arro- 
gated to itself by the Permanent Council’s proxy, the Privy 
Council. Out of it came, in course of time, the wfell-remembered 
Council of the North, the hated Star Chamber, and the odious 
High Conimissioii CcAirt, which were not abolished until 1641, 
wh en t|i at great revolution had fairly set in, which was to crush 
arbitrary executive power forever in England, and to usher in the 
complete supremacy of Parliament. 

860. Origin of the Cabinet. — Meanwhile^ long before the parlia- 
mentary wars had come to a head, the same causes that had 
* produced the Permanent and Privy Councils had again asserted 
their strength and produced the Cabinet, still a third inner 
circle,” this time of the Privy Council ; a small body selected for 
special confidence by the king from the general body of his 
counsellors, and meeting him, not in the larger council chamber, 
but in a * cabinet,’ or smaller room, apart. The Privy Council 
had, in its turn, become ‘Hoo large for despatch and secrecy. 
The rank of Privy Councillor w\as often bestowed as an honorary 
distinction on persons to whom nothing was confided, and whose 
opinion was never asked. The Sovereign, on the most important 
occasions, resorted for advice to a small knot of leading ministers. 
The advantages and disadvantages of this course w^ere early 
pointed out by Bacon, with his usual judgment and sagacity but 
it was not till after thtT llestoration that the interior Council 
began to attiiud. general notice. During many years old-fashioned 
politicians coiitimied to regard the Cabinet as an unconstit,utional 
^nd dangerous board. Nevertheless, it constantly became more 
and more important. It at length drew to itself the chief execu- 
tive power, and has now been regarded during several generations 
as an essential part of our polity. Yet, strange to say, it still 
continues to be* altogether unknown to the ^w. The napies of 
the noblemen and gentlemen who compose it are never officially 
announced t<5 the public^ no record is kept of its meetings and 
resolutions; nor has its existence ever beed recognized by any 
Act of Parliament.” ' 

1 Macaulay, Hiatory of England, Vol I., pp. 197, 198 (Harper’s ed., 1849). 
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857. The Development of the Cabinet. — The Cabinet first comes 
distinctly into public view as a preferred candidate for the highest 
executive place in the reign of Charles II. It is now the central 
body of the English Constitution. The steps by which it ap- 
proached its present position are thus summarized by a distin- 
guished English writer: — 

(1) First we find the Cabinet appearing in the shape of a 
small, informal, irregular Camarilla^ selected at the pleasure of 
the Sovereign from the larger body of the Privy Council^ con- 
sulted by and privately advising the Crown, but with no power 
to take any resolutions of State, or perform any act of government 
without tliQ assent ol the Privy Council, and not as yet even 
commonly known by its present name. This was its conditioir 
anterior to the reign of ChaVles 1. 

(2) Then succeeds a second period, during which this Coun- 
cil of advice obtains its distinctive title of Cabinet, but without 
acquiring any recognized status, or permanently displacing the 
Frivy Council from its position of de facto as well as de jure the 
only authoritative body of advisers of the Crown. (Peign of 
Charles 1. and ('harles II., the latter of whom governed during 
a part of his reign by means of a Cabinet, and towards its close 
through a ^ reconstructed ’ Privy Council.) 

(3) A third period, commencing with the formation by 
William III.” of a ministry representing, not several parties, 
as 'often before, but the .party predopiinant in the state, ^^the 
first ministry approaching the modlttn type. The Cabinet, 
though still remaining, as it remains to this day^ unknown to 
the Constitution,” had “now become de factOj though not dejure, 
the real and sole supreme consultative council and executive au- 
thority in the State.” It was “still, however, regarded with 
jealousy, and the full rc^alization of the modem theory of minis- 
terial responsibility, by the admission of its members to a seat in 
Parlifiment,” was “ only by degrees effected, • 

“ (4) Finally, towards the close of the eighteenth century, the 
political conception of the Cabinet as p. body, — , necessarily con- 
sisting (a) of members of the Legislature (b) of the same politi- 
cal views, and chosen from the party possessing a majority in 
the House of Commons; (c) prosecuting a» concerted policy; (d) 
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under a common responsibility to be signified by collective resign 
nation in the event of parliamentary censure; and (e) acknow- 
ledging a common subordination to one chief minister, — took 
definitive shape in our modern theory of the Constitution, and 
so remains to the present day.” * 

858. Parliament and the Ministers. — The principles concern- 
ing the composition oi the modern Cabinets which are stated in 
tliisia®^ .paragrajjh of Mr. TrailPs summary may be said to have 
been slowly developed out of the once changeful relations between 
Parliament and the ministers of the Crown. As^T have said (sec. 
854), the national council very early developed a profound jeal- 
ousy of the power and influence of the small and private council 
of state and court officirJs which the king associated with himself 
in the exercise of his great prerogatives. By every means it 
sought to control the ministers. Abandoning very soon, as revo- 
lutionary, all efforts to hold the king himself personally respon-^ 
sible for executive acts, Parliament early accepted the theory that 
the king could do no wrong : that breaches of law and of right 
committed by the government were committed always, — so the 
theory ran, — by the vicious advice of the king^s personal advisers; 
they could do wrong (here the theory shaded off into fact), and 
they .should be held responsible for all the wrong done. So early 
as the close of the twelfth century the Great Council deposed Wil- 
liam Longchamp, Justiciar and Chancellor of Richard I., for abuse 
of power. During the fou heenth centuiy Parliament claimed and 
once or twice exercised tlfe right to appoint ministers and judges; 
it beheaded Edward II.'s Treasurer and imprisoned his Chancel- 
lor for their part in Edward’s illegal acts ; and at the close pf the 
:^^ntury (1386) it impeached Michael de la Pole, Richard II.’s 
minister, notwithstanding the fact that he was able to plead the 
king’s direct commands in justification oi what he had done. In 
the seventeenth century a new groiind of impeachment was added. 
From that time but, ministers were held resj^nsible, by the se- 
vere processes of trial by Parliament for high crimes and mis- 
demeanors, ndb'only for illegal, but also for bad advice to the 
Crown; for gross mistakes of policy as well as for overt breaches 

of law and of constitutional rights. 

* 

* H. D. Traill, Central Government (English Citizen Series) , pp. 23-25. 
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859. Disappearanoe of Impeaohiiient. — ^he Act of Settlement 
and the policy of William and Mary inaugurated, however, the 
final period of Parliament's supremacy. Parliai^ent^s preferences 
began to be regarded habitually in the choice of ministers, and 
impeachment, consequently, began gradually to fall into disuse. 
Its place was taken by parliamentary votes, — finally by votes of 
the House of Commons alone. Ministers who cannot command a 
majority in the House of Commons for the measures which they 
propose resign, and Parliament has its own way concerning the 
conduct of the government. 

8G0. The Executive. — The Executive, under the English sys- 
tem, so far as it may tie described at once briefly and correctly, 
may be said to consist, therefore, of the Sovereign and a Cabinet* 
of ministers appointed with*the Sovereign’s formal consent. All 
real authority is with the Cabinet; though the ministers are, in 
law', only the Sovereign’s advisers, and the government is con- 
ducted in the Sovereign’s name. The true place of the Sovereign 
in the system is that of an honored and influential hereditary 
councillor, to whose advice an exalted title and a constant famili- 
arity with the greater affairs of state lend a peculiar w’^eight. 
The king ^ is in fact, though of course not in legal theory, a 
permanent minister, differing from the other ministers chiefly 
in not being responsible to Parliament for his acts, and on that 
account less powerful than they. 

861. The Sovereign is not a member of ^e Cabinet because George I. 
could not speak English. Until the accession of George I. the king always 
attended Cabinet councils ; George did not do so because he could not 
either understand or be understood in the discussiohs of the ministers. 
Since his time, therefore, the Sovereign has not sat with the Caf»inct. ^ 
similar example of the interesting ease with which men of our race establish 
and observe precedents is to be found in the practice on the part of Presi- 
dents of the United States of sending written messages to Congress. 
Washington and John Adams addressed Congress in person on public 
affairs ; but Jeffersin, the third Ibresident, was not an easy speaker, and 
preferred to send a written message. Subsequent Presidents followed his 
example as of coarse. Hence a sacred rule af constitutional action! 

< 

1 Since the throne of England is generally occupied by a man, it is most 
convenient to use * king * as the distinctive title of the Sovereign in every 
general statement of constitutional principles. * 
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862. Position of the Cabinet. — The Cabinet consists of the 
principal ministers of state and has reached its present position 
of power ill the government because of its responsibility to 
Parliament. The chief interest of English constitutional his- 
tory centres in the struggle of Parliament to establish its 
supremacy over all other authorities in the conduct of the gov- 
ernment; that struggle issued in the last century in the com- 
plet^ triumph of Parliament; it has reached its farthest logical 
consequence in our own century in the concentration of parlia- 
mentary authority in the popular house of Parljament^ the House 
of Commons. Parliament always claimed the right to direct in 
the name of the people, of the nation tliat was the solid basis 
’ of all its pretensions; and so soon as reforms in the composition 
of the House of Commons had made it truly representative of 
the people, the House of Lords, which represents the hereditary, 
not the representative, principle, necessarily lost some part of its 
political authority. It is constantly recruited, by the creation of 
peerages, from all classes of successful men, scientists, manufac- 
turers, lawyers, diplomatists, journalists, poets ; but it is recruited 
by appointment, not by election ; its votes are not controlled by 
the electorate ; and precedence in affairs has fallen to the people^s 
chamber. 

8G3. Appointment of the Cabinet Ministers The responsi- 

bility of the ministers to Parliament constitutes their strength 
because it makes them the agents of Parliaipent : and the agents 
of a sovereign authority virtually share its sovereignty. The 
king appoints only such ministers as have the confidence of the 
House of Commons; and he does it in this way; he sends for 
Jhe recognized leader of the political party which has the major- 
ity in the House of Commons and asks him to form a Cabinet. 
If this leader thinks that his party wiF approve of his assuming 
such a responsibility, he accepts the commission, and, usually 
after due consnltation with other prominent members ^of his 
party, gives to the Sovereign a list of the men whom he recom- 
mends for appointment the chief offices of state. These the 
Sovereign appoints and commission’s as ot course. They are 
always men chosen from among the members of both houses of 
Parliament, and geii«rally because they have proved there their 
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ability to lead. Tliey have, so to say, chosen themselves by a 
career of steady success in the debates of tlie Houses : they 
have come to the front by their own elforts, by force of their own 
ability, and usually represent tried parliamentary capacity. Such 
capacity is iieorossary for their success as ministers ; for, after they 
have entered the Cabinet, they constitute, in effect, a committee 
of the majority of the I rouse of Comnionsj commissioned to lead 
rarliament in debate and legislation, to keep it, — aud,^tlu*pugh 
it, the country at large, — informed concerning all important 
affairs of state which can prudently be made public, and to carry 
out ill the conduct of the government the policy approved of by 
the representatives of the people. 

8G4. Composition of the Cabinet. — The Cabinet does not consist 
invariably of the same number of minister. Eleven officials always have 
seats in it ; namely, the First Lord of the Treasury, the Lord Chancellor, 
the Lord President of the Council, the Lord Privy Seal, the Chancellor 
of the' Exchequer, the five Secretaries of State (for Home Affairs, for 
Foreign Affairs, for the Colonies, for India, and for War), and the First 
Lord of the Admiralty. To these are generally aided from three to six 
others, according to circumstances : often, for instance, the Pi*esideut of 
the Board of Trade, generally of late the Chief Secretary for Ireland, 
frequently the President of the Local Government Board. The genera* 
rule which governs these aklitions is, that ever^ interest which is likely 
to be prominent in the debates and proceedings of the House of Commoiu* 
ought to have a Cabinet minister to speak for it and to offer to the House 
responsible advice, ^'he word ‘ Ministry ’ ^ of wider meaning than the 
word ‘Cabinet.’ The ‘Ministry’ consists Of all those executive otticer« 
who have seats in Parliament. These are the ‘ political ’ officers, who are 
expected to resign their offices when the Cabinet is defeated in the Com- 
mons. But not all of them are members of the Cabinet. Tht Cabinet 
of Lord Salisbury consists (1897) of nineteen persons ; but besides these 
there are forty non-Cabinet ministers in Parliament. (Compare sec. 886.) 

866. No member of the House of Commons may accept office without 
the approval of liis constituents. Upon receiving an appointment as 
minister he must resign his seat in the House and seek reflection, as 
representative plus minister. The whole matter is merely formal, how 
ever, in most cases. The opposite party do not usually^ tender such cir- 
cumstances, contest the seat second time, and the minister is reelected 
witliout opposition. 

866. The euslom of the Sovereign’s selecting only the chief minister 
and intru.sting him with the formation of a ministry also, as well as the 
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Sovereign’s absence from Cabinet meetings, originaterl with George I., 
who (U(l not know enough of English public men to choose all the mini£h 
ters, and so left the choice to Walpole. 

> 

867. Tills method of forming a ministry is the cutcome of Par- 
liament’s efforts to liold the king’s ministers to a stiiet responsi- 
bility to itself. Noiii but members of their own party would suit 
the majority in Parliament as ministers; and since the ministers 
ha>K> ti) explain and excuse their policy to the Houses it is best 
that they should be nieiiibers of the 3 louses with the full privi- 
leges of the floor. Only by such an aiTaiigemeiit could the full 
liarmony desired between Parliament and^he ministers be main- 

^ tallied : by face to face intercourse. 

868. Ministerial Eesponsibility. — If the ministers are defeated 
on any important measure in the House of Commons, or if any 
vote of censure is passed upon them in that House, they must 
resign, — such is the command of precedent, — and another min- 
istry must be formed w'hich is in accord with the new majority. 
The ministers must resign together because the best form of 
responsibility for their conduct of the government can be secured 
only w’hen their measures are taken in concert, and the House of 
Commons w^ould be cheated of all real control of them if they 
could, ut)oii each utfcTance of its condemnation of an executive 
act, or upon each rejection by it of a measure proposed or su]:>- 
jiorted by them, ‘throw overboard’ only those of their number 
whose deiiartments werehnost particularly affected by the vote, 
and so keep substantially the same body of men in office. If 
a defeated or censured ministry think that the House of Com- 
mons its adverse vote has not really spoken the opinion of 
Ifrhe constituencies, they can advise the Sovereign to dissolve the 
House and order a new election ; that a/lvice must be taken by 
the Sovereign ; and the ministers stana or fall according to the 
disposition of the new House towards them. 

869. It should be added that exceptional cases do sometimes arise in 
which respo’as\)t)ility for ai^ objectionable course of action can be so plainly 
andjdirectly fixe<l upon a particular minister, wh® has atited, it maybe, 
without the coiicurreiice, possibly without the knowledge, of bis col- 
leagues, that his SL'i)arate dismissal from olfice is recognized as the only 
proper remedy. A notable instance of this sort arose in England in 1851, 
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when Loi*d Paliiiei'st<m, then fureign secretaiy, was dismissed from office 
for adding to various other acts of too great independence an unauthorized 
expression of ajiprovai of the coup d*etaC of Louis Napoleon in France. 

870. Legal Status oi the Cabinet. — I'he peculiar historical origin of 
the Cabhiet a])iHMi's in a statement of its position before the law. As we 
have seen (sec. 8o0), it is not a body recognized by law ; its existence, 
like tlie existence of not a few other political iihstitutions in England, is 
only cattloiiKtry. The particular ministers who form the Cabinet have the 
legal right to be the exclusive advisers of the Crown, — that is, the sole 
executive power, — only by virtue of their ineinbei*ship of the Privy Coun- 
cil. They must all be sworn into the membership of tliat body before they 
can act as contidendal servants of the Sovereign. The Privy Council itself, 
however (as a whole, th*‘.t is), Inis not been asked for political advice for 
two centuries. It takes no part whatever in the function which twelve or 
fifteen ministers exercise by virtue of belonging to it ; it is not responsible 
for the advice they give ; and it cannot in any way control that advice. 
Membership of the Privy Council, moreover, is for life. The leaders of 
the minority in the Commons, having themselves once been ministers, are 
still members of the Council and have still the same legal right to advise 
the Crown. 

871. Initiative of the Cabinet in iegislation. — Having inher- 
ited the right of initiative in legislation which once belonged to 
the Crown, the Cabinet shape and direct the business of the 
Hoii.ses. ]\Iost of the time of Parliament is occupied by the con- 
sideratiou of measures which they have pre])ared and introduced ; 
at every step in the procedure of the Houses it is the duty of the 

ministers to guide and facilitate business. 

• 8 

872. The Prime Minister. — “ Coiisistehcy in policy and vigor in 
admiidstration ” on the part of the Cabinet are obtained ty hs organiza- 
tion under the authority of one ‘First’ Minister. This Prime Minister 
generally holds the office of P’irst Lord of the Treasury, though it is within 
his choice to hold another, if he will. It is not the office which gives hirh 
primacy in the Cabinet, but his recognized weight as leader of his party. 
The leader chosen by the Sovereign to form the ministry stands at its head 
when formed. He usually chooses to occupy the office of First Lord of the 
Treasury because the official duties of that place arer nominal only and 
leave him free to exercise his important functions as leader of the party in 
power. 

873. The Departments of Administration. — So much for the re- 
lations of the Cabinet to the Sovereign and to Parliament. When 
we turn to view it in its administrative and governing capacity as 
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the English Executive, we see the ministers as heads of depart- 
ments, as in other governments. But the departments of the 
central government in England are by no means susceptible of 
brief and simple description as are those of other n antries, which 
have been given tlieir present forms by logical airl si If-coiisistent 
wj'itteii constitutions, or by the systematizing initiative of absolute 
iiionarchs. They hide a thousand intricacies born of tliat com- 
])(;site development so characteristic of Eiiglisli institutions. 

874. The Five Great ' Offices ’ of State. Kot attempting detail, ‘ 
liowever, it is possible to give a lolerably clear outline of the cer* 
tral administration of tin* kingdom in coi.iparatively few ^\ords. 
The Treasury I shall describe in a separate paragraph (sec. 879). 
The Iloiiif' Qffire su])erintends tlie constabulary ; oversees, to a 
limited extent, the local magistnu*} and the administration of 
prisons ; advises tlie Sovereign with reference to the granting of 
])ardons; and is the instrument of Parliament in carrying out 
certain statutes restricting at some points tlie employment 
labor. The Foreign Office describes itself. So do also, sufficiently, 
the ColonUd Office, the War Office, and the India Office, 

876. Tliese five great ‘ Offices ’ are all, liistorically considered, in a cer- 
tain sense offshoots from a single office, that of the king’s Principal Secre- 
tary^ of State. By one of the usual processes of English constitutional 
development, an offiMT bearing this title very^ early came into existence as 
one of tlie most trusted ministers of the ('Irown. At first only a specially 
confided-in servant of the Sovereign, employ^ed in all sorts of confidential 
missions, he grailually assrmed a more regular official place and began to 
absorb various iinportauv functions. At length it became necessary to 
double him and to have two Principal Secretaries of State, two p v-n theo- 
retically sharing, one and the same office, and alternates of each other. 
At lr*t lie has, for the sake of convenience, been quintupled* There 
are live Principal Secretaries of State, all, in theory, holding the same 
office, and each, in theory, legally authorized to perform the functious of 
any or all of the others ; but in fact, of cotfrse, keeping each to a distinct 
department. There is a Principal Secretary of State for the Home 
Department, a C’rincipal Secretary of State for Foreign Affairs, a Princi- 
pal Secretary of State for the Colonies, a Principal Secretary of iState for 
War, and Iffincipal Secretary of State for India. It is an interesting 
and, characteristic case of evolution. ^ 

876. The Admiralty, the Board of Trade, and the Local Govern' 
ment Board. — The Admiralty is the naval office. It is presided 
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over by a Com mission of six, consisting of a chairman, entitled 
First Lord of the Admiralty, and five Junior Lords. The Board 
of Trade is, in form, a committee of the Privy Council. It is 
reconstituted at the opening of each reign by an order in Coun- 
cil. It consists^ nominally, of ^^a President and certain ex officio 
members, including the First Lord of the Treasury, the Chan- 
cellor of the Exchequer, the Principal Sec<*etaries of State, the 
Speaker of the House of Commons, and the Archbishop of Can- 
terbuiy.” ^ But it has long since lost all vital connection with 
the Privy Council and all the forms even of board action. Its 
President is now practically itself. Its duties and privileges are 
both extensive and important. It advises the other departments 
concerning all commercial matters, and is the statistical bureau of 
the kingdom ; it exercises the state oversight of railways, insi)octs 
passenger steamers and merchant vessels, examines and commis- 
sions masters and mates for the merchant marine, administers the 
statutes concerning harbors, lighthouses, and pilotage, provides 
standard weights and measures, superintends the coinage, and 
supervises the Post Ofiice. The Local Government Boards which 
is also in form a committee of the Privy (.-oumdl, has also in 
reality none of the characteristics either of a committee or of a 
board. It is a sejjarate and quite independent department, under 
the control of a President. Its other, noifiinal, members, the 
Lord President of the Council, the five Principal Secretaries of 
State, the Lord Privy Seal.- and the Chancellor of the Exchequer, 
in reality take no part in its managemt-ut. It is, in effect, the 
English department of the Interior. It is charged ^with super- 
vising the administration, by the local authorities of the kingdom, 
“ of the laws relating to the public health, the relief of tffe poor, 
and local government,” — duties more important to the daily good 
government of the country than those of any other department. 
It also specially examines and reports upon every private bill 
affecting private interests. 

877. The Board of Agriculture. — In 1889 still another department 
was set up whicli was to be in form a Board but in fart 'in charge of a 
single minister, its Pifjsident. Since 1883 there had been a Committee of 
the Privy Council charged with the special superintendence of the agri-^ 

1 Traill, pp. 126, 127. 
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cultural interests of the kingdom ; in 1889 it was given a more definite 
organization and larger powers, under the name of 'Fhe Board of Agri- 
culture, — a Board to consist nominally of the Lord Bresident of the Coun- 
cil, the five Principal Secretaries of State, the First Commissioner of the 
Treasury, the Chancellor of the Exchequer, the Chanc< lior of the Duchy 
of Laiiciister, and the Secretary for Scotland ; but really to be under the 
direction of none of tliese gentlemen, but of its own independent President. 
The duties of the Hoard embrace, besides the collection and publication of 
all information likidy to be serviceable to the agricultural interest and the 
conduct and encouragement of inquiries and investigations touching agri- 
cultural processes and conditions and concerning the culture of forests, 
the iiisp{‘ction and subvention of schools in which fnstruction is given in 
sucli subjects, the duties hitherto atUvehing to ^le offices of the Land Com- 
missioners and of the Commissioners of Works and Public Buildings, the 
enforcement of the acts conccniiiig contagious diseases among animals, 
and a miscellany of duties of like kinds. 

878. The Post Office is in England a subdivision of the Board of 
Trade. At its liead is a Postrajistcr General. It controls, besides the 
usual busiiujss of a postr-ollice department, the telegraph system of tiie 
country, which is owned by the government ; and it has also under its 
direction a useful postal savings-bank system. 

879. The Treasury. — Tlie history of this department, which 
may be reckoned the most important, may serve as another typi- 
cal example of Eug^lish departmental evolution. Originally the 
chief financial minister of the Crown was the Lord High Treas- 
urer, with whom was associated at an early date a Chancellor of 
the Exchequer. But in "lie reign of Ueoigt I. the great ofiice of 
Lord High Treasurer was, in English phrase, put permanently 
‘into conimissioii ’ : its duties, that is, were intrusted to a board 
insteati of to a single individual. This board was known as the 
"‘Lords Commissioners for executing the ofiice of Lord High 
Treasurer,” and consisted of a First Loud of the Treasury, the 
Chancellor of the Exchequer, and tliree others known as Junior 
Lords. Evolution speedily set in, as in other similar English 
boards. That is, the board ceased to act as^a board. Ite func- 
tions became concentrated in the hands of the Chancellor of the 
Exchpquer; tfie First Lordship, occupied alyiost invariably since 
1762 ’by the Prime Minister, gradually lost all connection, except 
that of honorary chairmanship, with the Treasury Commission, 
its occupant giving all his energies to his political functions (sec. 
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872); and tlie Junior Lords were left none but parliamentarj? 
duties. 

880. The Chancellor of the Exchequer, therefore, is the working 
head of the Treasury Department, and as such plays one of the 
most conspicuous and important roles in the government of the 
country. He controls tlie revenue and expenditure of the state, 
submitting to l*arlianient, in the form of' an annual ‘budget,’ 
careful comparisons of the sums needed for the public service and 
of the sums that may be expected to accrue from existing or pos- 
sible sources of revenue, together with proposals to extend or 
curtail taxation, aceord-big as there is prospect of a deficit or of a 
surplus under existing arrangements. 

881. The Estimates. — The various departments make up their own 
estimates ; but these arc subjected to a careful examination by the Chan- 
cellor of the Exchoqiuu-, and with him rests the prerogative of revising 
them wh(‘re they may seem to admit of or to re(juire revision. Tims 
changes iu the clerical forces of the departments or redistributions of their 
work among sub-departments, ct(‘., cannot, if they involve additional 
expense, b(i made without express ai>proval by the Treasury. 

882. Mr. Gladstone twice, with characteristic energy, held, when I*rime 
Minister, both the olhcc of First I.ord of the "Deasury and the office of 
Clianc(dlor of the Exchequer, thus in effect once more bringing the First 
Lord into vital conneeti<^ii with his nominal department. 

883. Administrative Departments of the Privy Council. — 

Though superseded as advisory council to the Crown by the Cabi- 
net and deiirived of all a'ctual executi/e control by the virtual 
erection of its several boards into independent departments, the 
Privy h luiicil still has one or two vital parts. Chief among 
these is 77/c Education DeparUnent, Avhich consists of Lord 
President of the Council, as nominal chief, a Vice-President ac 
working chief, and certain ex officio members, among them the 
Chancellor of the Excheqjher and the Secretary of State for Home 
Affairs, and which is charged with the administration of the pub- 
lic educational systbm of the country. This committee preserves 
in a rather more than formal way its collegiate character. The 
important judicial ^uties of the Privy Council Install speak of 
in another connection (sec. 924). 

884. The Lord Privy Seal exercises no iir^portant functions except 
those of keeping the great Seal of State and affixing it to such public 
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documents as need itf^ formal attestation ; but the oflSce is a ‘ Cabinet 
office.’ The lightness of its duties leaves its incumbent the freer for his 
Cabinet functions of counsel. It is a berth for elderly men of intellectual 
and political weight who cannot or will not undertake onerous official duties. 

885. The Chancellor of the Duchy of Lancaster holds an office 
whose duties (entirely legal and local) have all been , e legated by long- 
standing custom to a Vice-Chancellor ; but eminent politicians are brought 
into the Cabinet thro 'gh this sinecure Chancellorship in order that they 
may give the ministry the benefit of their advice and countenance. 

880. Political Under Secreteuries. — There are often associated with 
the principal ministers of state certain ‘political’ Under Secretaries, 
whose function is one of very considerable importance. A political Under 
Secretary is one who goes in or out of office whh his piu’ty, not having a 
place in the Cabinet but sharing its fortunes i^v the. Commons. He is par- 
* liamentary spokesman for his chief. If the foreign minister, for instance, 
or any other member ot the tJabinet, tlie affairs of whose ilepartment may 
be expected to call forth frequent comment or question in the low'er House, 
be a member of the House of Lords, he is represented in the Commons 
by an Under Secretary, who there .speaks as the minister’s proxy. The 
representation of the ministers in both Houses is thus secured. ((Joinpare 
sec. 804.) 

887. Administration of Scotland and Ireland. — The affairs of 
Scotland are cared for through the agency of a Lord Advocate 
for Scotland, who is the legal adviser of the government concern- 
ing Scotch interests, and a Secretary for Scotland who is the in- 
termediary between the Scotcli members of rarliament and tlie 
ministry, and the official spokesman of the ministers regarding 
Scotch business in the House of Commons. Ollicia-lly the Lord 
Advocate ranks as a a^ihordiiiatc of the Secretary of State foi 
Home Affairs. The Irish executive is, formally at leas,^; se^ia- 
rate from the English, being vested in a Lord Lieutenant and 
p, Privy Council; but in fact it is comjdctely controlled by the 
English Cabinet though the Chief Secretary to the Lord Lienfeu- 
ant, who is always a member of the Ho^* jC of Commons and, when 
Irish affairs are specially prominent, a member of the Cabinet 
also; and who, *though in titular rank a subcjrdinate of the Lord 
Lieutenant, is, by virtue of his relations to the Cabinet and to 
Parliament, in effect hit master. 

^88. The Lord Chancellor, the ouly regular member of the Cabluet 
whose duties 1 have not yet indicated, is a judicial and legislative officer. 
Uis functions will bewientioned In another connection (sec. 925). 
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889. The Cabinet as Exeontive. — It woilld be a great mistake 
to suppose that, because the Cabinet is in reality a committee of 
the House of Commons, drawing all its authority from the confi- 
dence reposed in it by that chamber, it is a mere committee, pos- 
sessing no sep^arate importance as the executive body of the 
kingdom. In a sense the ministers have inherited the ancient 
prerogatives of the Crown ; and Parliamentris, in a very sensible 
degree, dependent upon them for the efficacy of the part it is to 
play in governing. Almost all important legislation waits for 
their initiative, and the whole business of the Houses to a great 
extent depends upon them for its progress. They can make 
treaties, of whatever importance, with foreign countries; they 
can shape the policy of the niotlier country towards lier colonies; 
they can take what serious «teps they please with reference to 
the government of India, can place troops and naval forces at 
pleasure, can make a score of momentous moves of policy towards 
the English dependencies and towards foreign countries, — in the 
field, that is, of many of the largest interests of the Empire, — 
which may commit the country to the gravest courses of action; 
— and all without any previous consultation with Parliament, 
whom they serve. The House of Commons, in brief, can punish 
but cannot prevent them. 

890. Parliament: I. the House of Commons; its Original Char- 
acter. — “ The Parliament of the nineteenth century is, in ordi- 
nary speech, the House of Commons. When a minister consults 
Parliament he consults the House of Coi)?mons; when the Queen 
dissol«s§s Parliament she dissolves the House of Co;nmons. A 
new Parliament is merely a new House of Commons.”' Such 
has bee!ii the evolution of English politics. But the prt)cessos 
which worked out this result were almost five centuries long. 
During a very long period. Parliament’s first and formative 
])eriod, the Commons held a position of distinct and natural 
subordination to the Lords, lay and spiritual; the great constitu- 
tional roles were ptayed by the king and baronage. The com- 
moners in Parliament represented the toyrns, and ^poke, for the 
most part, at first, i-nly concerning the taxes they would Igive. 

1 Spencer Walpole, The Electorate and the Legislature (English Citizen 
Series), p. 48. 
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When the house of Parliament called the House of Commons 
first assumed a distinct separate existence, about the middle of 
the fourteenth century (sec. 852), it was by no means a homo- 
geneous body. It held both the knights of the shires and the 
burgesses of the towns; and it was a very long time before the 
knights forgot the doubt which had at first been felt as to which 
house they should sit with. Lords or Commons. They were men 
of consideration in their counties; the only thing in common 
between them and the men from the towns was that election, and 
not hereditary possessions or rank, was the ground of their pres- 
ence in Parliament. Long use, however, finalTy obscured such 
differences between the two groups of lAembers in the lower 
•House; their interests were soon felt to be common interests, 
because the chief questions they had a real voice in deciding were 
questions of taxation, which touched all alike. 

891. Historical Contrasts between County and Borough Bepre- 
sent-atives. — The main object of the Crown in making the Com- 
mons as* representative as possible would seem to have been to 
bring the whole nation, as nearly as might be, into cooperation 
in support of the king’s government: and at first the lower House 
was a truly representative body. The knights of the shires were 
elected “ in the county court, by the common assent of the whole 
country ” ; the burgesses of the towns were chosen by the borough 
freemen, a body numerous or limited according to the charter of 
each individual town, butj generally sufficiently broad to include 
the better class of citizens. It was the decay of the towns and 
the narrowing of their franchises which made the Co.r^mons 
of the closing decades of the last century and the first decades of 
our owirthe scandalously subservient, unrepresentative Commons 
which drove the American colonies into revolt. So early as the 
reign of Henry VI., in the first half, tha/ is, of the fifteenth cen- 
tury, the franchise was limited in the o-^unties to freeholders 
wliose landed property was of an annual value, of forty shillings, 
and forty shilling freeholders were then men i'^f means; ^ but this 
franchise remained unchaoiged until the parliamentary reforms of 

W '» 

^ Forty shilliugs, it is estimated, were equivalent at that time in pur- 
chasing value to eighty pounds at present ($400). See J. E. T. Rogers, 
Economic I nte^^pr elation 'o>/ History^ p. 32, 
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the present century, and tended steadily, with the advancing 
wealth of the country and the relative decrease in the value of 
the shilling, to become more inclusive and more liberal. The 
borough franchise, on the contrary, went all the time steadily 
from bad to wqrse. It became more and more restricted, and the 
towns which sent representatives to Parliament became, partly 
by reason of their own decay, partly by reason of the growth and 
new distribution of population in the kingdom, less and less fitted 
or entitled to represent urban England. New boroughs had been 
given rejiresentatives from time to time; but all efforts to redis- 
tribute representation had virtually ceased before the dawn of 
the period of that grodt increase of population and that immense 
development of wealth and industry wliich has made modern' 
England what it is. The towns which returned members to the 
House of Commons were mostly in the southern counties where 
the old centres of population had been. Gradually tliey hiul lost 
Importance as the weight of the nation shifted to the central and 
western counties and Liverpool, Manchester, and Birmingham 
grew up, — and not their imjiortance only, but their inhabitants 
as well. Some fell into ruins and merged in neighboring proper- 
ties, whose owners pocketed both them and their parliamentary 
franchise; others, which did not so literally decay, became 
equally subject to the influence of neighbor liiagiiates upon whom 
the voters felt more or less dependent; and at last the majority 
of seats in the Conimonfi were virtut^lly owned by tlie landed 
classes represented in the House of Lords. 

80^: The House of Commons consisted in 1 801 of 658 members, and 
of these 425 are said to have been returned on the nominal on or on 
the recommendation of 252 patrons.” It is said, also, that “300 ofet 
of the 513 members belonging to England and Wales owed their elec- 
tion to the nomination cither of the Treasury or of 162 powerful indi- 
viduals.” 1 

893. Geographical Relationa of Boroughs and Counties. — Borough 
populations had no part In the election of county members. The counties 
represented in Parliament were rural areas, exclusive of the towns. Thus 
the county of Derby was, for the purposes of ^arliamentaVy representation, 
the county of Derby minus its boroughs. 


» Walpoie, p. 56. 
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894. Parliamentary Beform. — It was to remedy tliis state of 
tilings that the well-known reforms of the present century were 
undertaken. Those reforms have made the House of Commons 
truly representative and national : and in making it national have 
made it dominant. In 1832 a wholesale redistrioution of seats 
-was accoinjilished, and a complete reformation of the franchise. 

. The decayed towns were deprived of their members, and the new 
centres of population were accorded adequate representation. 
The right to vote in the counties was extended from those who 
owned freeholds to those who held ]3roperty lease and those 
who held copyhold estates,^ and to tenant^ whose holdings were 
•of the clear annual value of fifty pounds. The borough franchise 
was put upon the uniform basis of householders whose houses 
were worth not less than ten pounds a year. This was putting 
representation into tlie liands of the middle, well-to-do classes; 
and with them it remained until 1867. In 1867 another redis- 
tribution of seats was effected, which increased the number of 
Scotch meiubers from fift 3 ^-four to sixty and made other impor- 
tant readjustments of representation. The franchise was at the 
same time very greatly widened. In the boroughs all house- 
holders and every lodger whose lodgings cost him ten pounds 
annually were given the right to vote; and in the counties, besides 
every forty shilling freeholder, every co})y holder and leaseholder 
wliose holding was of the annual value of five pounds, and every 
householder whose rent w'as not less than twelve pounds a year. 
Tims representation stood for almost twenty 3 "ears. Finally, in 
1884, the basis of the present franchise was laid. The o salifica- 
tions fcir voters in the counties were made the same as tho quali- 
fications fixed for borough electors by the law of 1867, and over 
two millions and a half of voters were thus added to the active 
citizenship of the country. There is now a uniform ‘household 
and lodger franchise ’ throughout the kingdom. 

896. ‘Occupier’ is used in England as synonymous with th*e word 
lodger. The ‘ occupation ’ requisite for the exercise of the franchise must 
be a “clear annual Vt^ue of £10.” Occupation “by virtue of any 

1 Copyhold estates are estates held by the custom of the manor in which 
they lie, a custom once^evidenced by a ‘copy’ of the rolls of the Manor 
Court. , 
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office, service, or employment ’* is considered, for the purpose of the fran- 
chise, equivalent to occupation for which rent is paid, if the rent would 
come to the required amount, if charged. 

896. In 1885 another great Redistribution Act was passed, whicli 
merged eight/-one English, two Scotch, and twenty-two Irish 
boroughs in the counties in which they lie, for purposes of repre- 
sentation; gave additional members to fourteen English, three 
Scotch, and two Irish boroughs; and created thirty-three 'new 
urban constituencies. The greater towns which returned several 
members were'oc^j up into single-member districts, and a like ar- 
rangement was effectefj in the counties, which were divided into 
electoral districts to each of which a single representative was^ 
assigned.^ These changes were accompanied by an increase of 
twelve in the total number of members. Through the redistribu- 
tion of seats in 1832 and 1867 the number had remained C58; it 
is now 670. 

897. Multiple Voting. — It is the peculiar feature of the English law 
governing the franchise that individual voters who have the requisite 
amount of property or interest in more than one constituency are entitled . 
to vote for members of the House in as many parliamentary districts as 
they hold the necessary amount of property in ; and, inasmuch as the 
elections are not held everywhere upon the same day, it is possible for 
one man to vote in several places, for as many several members. 

898. The following is an analysis of the present membership of the 
House of Commons given^in the Statesman’s Year Book for 1897:2 
the English counties return 253 members, the English boroughs 237, tlie 
English Universities 5; Scotch counties 39, boroughs 31, universities 2; 
Irisa\counties 85, boroughs 16, universities 2. Totals counties 377, 
boropghs 284, universities 1). 

899. One unusual feature of the reforms of 1884-1885 was that thqy 
applied to Scotland and Ireland as well as to England and Wales. Earlier 
Acts had applied only to Jilngland and Wales, special Acts governing the 
franchise and representation in Ireland and Scotland. The Irish delega- 
tion in the House of Commons is now for the first time truly representa- 
tive *of the Irish pedple. 

900. The legislation of 1885, by dividing the greater towns into single- 
member constituencies, abolished the Uhree-comered ’constituencies* 

» ) 

^ This was establishing what the French, as we have seen (sec. 402), 

would call scrutin d^arrondissement. • 

2 Where other data also will be found. 
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which had been devised m 1867 for purposes of minority representation. 
Voters in places which returned more than two members had been allowed 
one vote less apiece in parliamentary elections than the number of mem- 
bers to b3 chosen. Thus, if any place returned four members, for 
example, each voter was entitled to vote for three and no moi*e : it being 
hoped that tlie minority would by proper management uijdcr this plan be 
able to elect one oat of the four. The plan was not found to work well in 
practice, and has accortiingly been abandoned. 

*9(M. Election and Term of the Commons. — Members of the 
House of Commons are elected, by secret ballot, for a term of 
seven years. Any full citizen is eligible for*^etection except 
I>riests and deacons of the Church of Eughind, ministers of the 
^JliuTch of Scotland, Roman Catliolic priests, and sheriffs and 
other returning officers, — and except, also, English and Scotch 
peers. Irish peers not elected to the Lords are eligible and have 
often sat in the House. ^ The persons thus excepted, — all save 
the peers, at least, — can neither sit nor vote. 

002. As a matter of fact no House of Commons has ever lived its full 
term of seven years. A dis.soliition, for the purpose of a fresh appeal to 
the constituencies, has always cut it off before its statutory time. The 
average duration of Tarliaments has been less tlian four years. The 
longest Parliament of the present century (elected in 1820) lived six years, 
one month, and twelve days. 

003. The use of tile secret ballot does not rest upon any permanent 
statute. In 1872 its use was voted for one year; and ever since the 
provision has been annually renewed. 

004. There is no property tiualification fbr election to the House now, 
as there was formerly ; bm the members receive no pay for their services ; 
and, unless iheir constituents undertake to support them, — as done 
in the early history of Parliament, and has been done again some 

^recent instances, — this fact constitutes a virtual income qualification. 

905. Summons, Electoral Writ, Prorogation. — No standing 
statutes govern the time for electing Parliaments. Parliament 
assembles upon summons from the Crown (which, like all other 
acts of the Sovereign, now really emanates frcAn the ministers); 
and the time for electing members is set by writs addressed to 
the sheriffs, a% of old '*(sec. 848). Parliament is also *pro- 
rogued*^ (adjourned for the session), by the Sovereign (that is, 

1 Lord Palmorston, for example, was an Irish peer. 



394 


THE GOVERNMENT OF GREAT BRITAIN. 


the Cabinet); and assembles again, afker recess, by special 
summons. 

906. The summons for a new Parliament must be issued at least 
thirty-five days before the day set for its assembling ; the summons to 
a prorogued Parliament at least fourteen days beforehand. It is now 
the invariable custom to assemble Parliament once every year about the 
middle of February, and to keep it in session fr^m that time till about the 
middle of August. 

907. If a scat fall vacant during a session, a writ is issued for an 
election to fill it upon motion of the House itself ; if a vacancy occur dur- 
ing a recess,- writ is issued at the instance of the Speaker of the 
House. 

908. Since 1867 the IHuration of Parliament has not been liable to be 
affected by a demise of the Crown ; before 1605 Parliament died with the» 
monarch. In that year it was* enacted that Parliament should last for six 
months after the demise of the Crown, if not sooner dissolved by the new 
Sovereign. Parliament, it is now provided, must assemble immediately 
upon the death of the Sovereign. If the Sovereign’s death take place 
after a dissolution and before the day fixed for the convening of the new 
Parliament, the old Parliament is to come together for six nmnths, if 
necessary, but for no longer term. 

909. Organization of the House. — The Commons elect their 
own Speaker (Spokesman) ; their clerk and sergeant-at*arins are 
appointed by the Crown. The business of, the House- is, as we 
have seen (sec. 871), quite absolutely under the direction of its 
great committee, the Cabinet. Certain days of the week are set 
apart by the rules for thd consideration of measures introduced 
by private members, but most of the timfe of the House is devoted 
to ‘go^rnment bills. ’ The majority put themselves in the hands 
of theiir party leaders, the ministers, and the great coijtests of 
the session are between the minority on one side of the chamber 

and the ministerial party, or majority on the other side. 

» 

910. Down the centre of the hall in which the House sits runs a very 
broad aisle. The Speaker’s seat stands, upon an elevated place, at tlie far- 
ther end of this aisle, and below it are the seats and tjibles of the clerks and 
a great table stretching some distance down the aisle, for the reception of 
the Sergeant’s mace ^ and various books, petition boxes, ^ind papers. The 
benches on either side of the aisle face each other. Those whiclJ rise, in 
tiers, to the Speaker’s right are pccupied by the majority, the Cabinet 
ministers, their leaders, sitting on the front btnch by the great table. 
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Tliis front bench is accoiylingly called the ‘Treasury Bench,’ — the 
Treasury being tlie leading Cabinet office. On the benches which rise 
to the Speaker’s left sit the minority, their leaders also (the ‘ leaders of 
the Opposition,’ — the minority being expected, generally with reason, 
to be opposed to all ministerial proposals) on the froi bench by the 
table, and so directly facing the ministers, only the table intervening. 

911. II. The House of Lords: its Composition. — The House 
Lords consisted during the session of 1896 of four hundred 
and ninety-six English hereditary peers (Dukes, Marquises, 
Earls, Viscounts, Barons) ; the two arch bishops^ |».^.d twenty-four 
bishops, holding their seats by virtue of their offices; sixteen 
Scottish representative peers, elected by theVhole body of Scottish 
Speers to sit for the term of Parliament ; twenty-eight Irish peers, 
elected by the peers of Ireland to sit for life ; and four judicial 
members known as Lords of Appeal in Ordinary (secs. 915, 923, 
924), sitting as life-peers only, by virtue of their office. 

012. IMiere is no necessary limitation to the number of hereditary 
Englisli peers, I’eers can be created at will by the Crown (that is, by 
tlie ministry), and their creation is in fact frequent. Two-thirds of the 
present number of peers liold peerages created in the present century. 
Thirteen were created in the year 1886. T^e number of Scottish and Irish 
peers is limited by statute. 

013. The House of Lords is suininoiied to its sessions when the House 
of Commons is, aud the two must always be summoned together. 

914. Function of the House of Lok'ds in Legislation. — The 

House of Lords is, in legal theoiy, coequal in all respects with 
the House of Commons ; but, in fact, its autliority is, as I havft 
already more than once said (secs. 859, 868, 890), politically very 
inferior. Its consent is, in law, as necessary as that of the House 
of Commons to every act of legislation; but it does not often 
withhold that consent when the House of Commons speaks 
emphatically and with the apparent concurrence of the nation 
on any matter: 'it then regards it as a mrtter of imperative 
policy to acquiesce. Its legislative function has been well 
summqd up as* a functiem of cautious revision. It can wisely 
and srffely stand fast against the Commons \>nly when there is 
some doubt as to the will of the people. Its acquiescence, how- 
ever, is based usually 'upon just views of policy rather than upon 
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mere timidity, and its part in the quieter sorts of law-making is 
still very influential. 

915. The House of Lords as a Supreme Court. — Th^ House of 
Lords is still, however, in fact as well as in form, the supreme 
court of apperl in England, though it has long since ceased to 
exercise its judicial functions (inherited from the Great Council 
of Norman times) as a body. Those fun(<tions are now always 
exercised by the Lord Chancellor, who is ex officio president :,j. 
the House of Lords, and four Lords of Appeal in Ordinary, who 
are learned judges appointed as life peers, specially to perform 
this duty. These special ‘Law Lords’ are assisted from time to 
time by other lords ’^ho have served as judges of the higher 
courts or who are specially learned in the law. 

916. Legislation, therefore, is controlled by the House of Com- 
mons, the interpretation of the law by the judicial members of 
the House of Lords. The House of Lords shares with the popu- 
lar chamber the right of law-making, but cannot assert that right 
in the face of a pronounced public opinion. The Sovereign, in 
like manner, has theoretically the right to negative legislation ; 
but the Sovereign is in the hands of the ministers, and the minis- 
ters are in the hands of the Commons ; and legislation is never 
negatived. 

917. The Constitution of En gl and consists bf law and precedent. 
She has great documents like Magna Charta at the foundation of 
her institutions ; but Magna Charta w,as only a royal ordinance. 
She has great laws like the Bill of Bights at the centre of her 
polifhi^ system ; but the Bill of Bights was only aji act of Par- 
liamentt She has no written constitution, and' Parliament may, 
in theory, change the whole structure and principle of her institj,;- 
tions by mere Bill. But in fact Parliament dare not go faster 
than public opinion: an(? public opinion in England is steadily 
and powerfully conservative. 

918. That is a "^ry impressive tribute which Sir Erskine May pays to 
the conservatism of a people living under such a form of government 
when he says, “Not a measure has been ft reed upon tParliament which 
the calm judgment 6f a later time has not since approved ; not aj^i agita« 
tion has failed which posterity has not condemned.” * 

^ Constitutional History, Vol. II., p. 24.3 ^Am. ed., 1863). 
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919. The Conrts of’ Law — The administration of justice has 
always been greatly centralized in England. From a very early 
day judges of the king’s court have ‘gone on circuit/ holding 
their assizes (sittings) in various parts of the country, in order 
to save suitors the vexation and expense of halSiig their adver- 
saries always before the courts in London. But these circuit 
judges travelled from place to place under special commissions 
4vnm the central Authorities of the state, and had no permanent 
connections with the counties in which their assizes were held : 
they came out from London, were controlled London, and, 
their circuit work done, returned to London. It was, moreover, 
generally only the three courts of Comirfon Law (the Court of 

* King’s Bench, the Court of Common Pleas, and the Court of 
Exchequer) that sent their judges on circuit; the great, over- 
shadowing Court of Chancery, which arrogated so wide a juris- 
diction to itself, drew all its suitors to its own chambers in West- 
minster. The only thing lacking to perfect the centralization 
was a greater uniformity of organization and a less haphazard 
distribution of jurisdiction among the various courts. This lack 
was supplied by a great Judicature Act passed in 1873. By that 
Act (which went into force on the 1st November, 1875), and 
subsequent additional legislation extending to 1879, the courts 
of law, wliich had grown, as we have seen (sec. 847), out of that 
once single body, the ancient Permanent Council of the Norman 
and Plantagenet kings, were at lasti,. reintegrated, made up to- 
gether into a coordinate.! whole. 

920. Judiml Eef orm : the Beorganization of 1873-1879. - - These 
measures of reorganization and unification had been preceded, in 
J846, by a certain degree of decentralization. Certain so-called 
County Courts were then created, which are local, not peripatetic 
Westminster, tribunals, and which hav<n to a considerable extent 
absorbed the assize business, though their function, theoretically, 
is only to assist,* not to supplant, the assizes. ...Now, therefore, the 
general outlines of the judicial system are these. The general 
courts of the Jiingdom ^ire combined under the name. Supreme 
CourJjof Judicature. This court is divided ftito two parts, which 
are really two quite distinct courts : namely, the High Court of 
Justice and the Couit of Appeal; while over both, as the court of 
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last resort, still stands the House of ‘Lords. The High Court 
of Justice acts in three divisions, a Chancery Division, a Queen’s 
Bench Division, and a Probate, Divorce, and Admiralty, Division ; 
and these three divisions constitute the ordinary courts »of law, 
inheriting the t jurisdictions suggested by their names. From 
them an appeal lies to the Court of Appeal ; from the Court of 
Appeal to the House of Lords. The CoiAity Courts stand re- 
lated to the system as the Assizes do. 

921. Tbevc^.anceiy Division has five judges besides its president, 
the Chancellor ; die Queen’s Bench Division has fifteen judges, of whom 
one, the Lord Ciiief Justice, is its xJresident ; the Probate, Divorce, and 
Admiralty Division has but two judges, of whom one presides over the . 
other.” 1 This arrangement into divisions is a mere matter of convenience ; 
no very strict distinctions as to jurisdiction are preserved ; and any changes 
that the judges think desirable may be made by an Order in Council. 
Thus an Exchequer Division and a C(»mmon Pleas division, which at fii-st 
existed, in preservation of the old lines of organization, were abolished by 
such an Order in December, 18B0. The judges assigned to the various 
Divisions do not necessjirily or often sit together. Cases are generally 
heard before only one judge ; so that the High Court may be said to have 
the effective capacity of twenty-three courts, its total number of judges 
being twenty-three. Only when hearing appeals from inferior tribunals, 
or discharging some other function different from the ordinary trial of cases, 
must two or more judges ait together. 

922. The Court of Appeals may hear appeals on questions both of 
law and of fact. It consists of the Master of the Rolls and five Lords 
Justices, who may be* said to constitute its permanent and separate bench, 
and of the presidents of the three Divisions t'f the High Court, who may 
be caUed its occasional members. I'hree judges are necessary to exercise 
its po^ ^rs, and, in practice, its six permanent members divide the work, 
holdihg the court in two independent sections. 

923. The House of Lords may sit, when acting as a court, whefi 
Parliament is not in session, after a prorogation, that is, or even after a 
dissolution : for the House 'of Lords when sitting as a court is like its legis- 
lative self only in its modes of procedure. In all other respects it is totally 
unlike the body wl^jch obeys the House of Commons ‘in law-making. It 
is constituted always, as a court, of the Lord Chancellor and at least two 
of the Lords of Appeal in Ordinary of whom 1 have spoken (sec. 911) ; 
only sometimes are piere added to these a t\iird Lord of Appeal in Ordi- 
nary, an ex-Lord Chancellor, or one or more of such judges or exf-judges 

' F. W. Maitland, Justice and Police (English Citizen Series), pp. 43, 44. 
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of the higher courts as may have found their way to peerages. Other 
members of the House never attend ; or, attending, never vote. 

924. A Judicial Committee of the Privy Council, of which also the 
Lord Chancellor is a member, and which now consists mainly of the same 
Lords of Appeal in Ordinary who act in judicial matters as the House of 
Lords, constitutes a court of last resort for India, the Col-uiies, the Channel 
Islands, and the Isle of Man, as well as, within certain limits, as a court 
of appeal from the Probate, Divorce, and Admiralty Division of the High 
Court of Justice. , 

• 925. The^Lord Chancellor is the most notable officer in the whole 
system. He is jjresideiit of the House of Lords, of the Court of Appeal, 
of the High Court of Justice, and of the Chancery ^P”*sion of the High 
Court, and he is a member of the Judicial Con.tiiittee of the Privy Coun- 
cil ; and he actually sits in all of these excej.^ the High Court, — in the 
House of Lords and the Privy Council always, in the Court of Appeal 
often. More singular still, he is the political officer of the law: he is a 
member always of the Cabinet, and, like the other members, belongs to a 
party, and goes in or out of office according to the favor of the House of 
Commons, exercising while in office, in some sense, the functions of a 
Minister of Civil Justice. ^ 

926. Civil Cases are heard .either by judges of the High Court 
in London, by judges of that court sitting on circuit in the 
various ^assize towns’ of the county, of which there is always 
at least one for each county, or by the County Courts created 
in 1846, which differ from the old county courts, long since 
decayed and now deprived of all judicial functions, both in their 
organization and in their duties. They consist, not of the sheriff 
and all the freemen of the shire, but of single judges, holding 
their offices during goo\l behavior, assisted by permanent minis- 
terial officers, and exercising their jurisdiction not over '•'Oimties 
but in districts much smaller than the counties. They ar§ called 
gounty courts only by way of preserving an ancient and respected 
name. 

927. The County Courts have jurisdiction in all cases of debt or 
damage where the sum claimed does not exceed £60, and in certain equity 
cases where not ffiore than £500 is involved, — exce;H that cases of inlander, 
libel, seduction, and breach of promise to marry, as well as all matrimonial 
cases, are withheld from t^em. At least, such is their jurisdiction in rough 
outline. A full account would involve many detjyls ; for it has been the 
ienaency of all recent judicial legislation in England to give more and more 

• 1 Maitland, p. 68. 
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business, even of the more important kind, to these Courts. Their normal 
importance may be judged from the fact, stated by Mr. Maitland, that 
**moBt of the contentious litigation in England is about smaller sums 
than” £60. * 

928. A judge of the High Court may send down to a county court, upon 
the application if either party, cases of contract in which the sum claimed 
does not exceed £100. Any case, however small the pecuniary claim in- 
volved, may be removed from the county to the H^gh Court if the judge of 
the county court will certify that important principles of law are likely to 
arise in it, or if the High Court or any judge thereof deems it desirable 
that it should be removed. Appeals from a county court to the High 
Court are forbriii®n in most cases in which less than £20 is involved. 

929. The county court system rests upon the basis of a division of the 
country into fifty-six circuits. All but one or two of these include several 
‘ districts ’ — the districts numbering about 600. Each district has its own 
separate court, with its own offices, registrar, etc. ; but the judges are ap- 
pointed for the circuits, — one for each circuit. They are appointed by 
the Lord Chancellor from barristers of seven years’ standing. ^ 

030. Juries are falling more and more into disuse in England in civil 
cases. In all the more important causes, outside the Chancery Division, 
whose rule of action, like that of the old Chancery Court, is ‘ no jury,’ a 
jury may be impanelled at the desire of ‘either party ; but many litigants 
now prefer to do without, — especially in the County Courts, where both 
the facts and the law are in a large majority of the cases passed upon by 
the judge alone, without the assistance of the jury of five which might 

in these courts be summoned in all cases of above £20 value. 

» 

931. Criminal Cases are tried either before the county Justices 
of the Peace, who are unpaid officers appointed by the Chancellor 
upon the recommend ilti on of the Lords Lieutenant of the Coun- 
ties; before borough Justices, who are paid judges much like 
all othe^; or before judges of the High Court .on circuit. The 
jurisdiction of the Justices may be said to include all kut the 
gravest offences, all but those, namely, which are punishable b/ 
death or by penal servitude, and except, also, perjury, forgery, 
bribery, and libel. There are many Justices for each county, 
there being no legal limit to their number; an^ they exercise 
their rfiore important functions at general Quarter Sessions, at 
general sessions, that is, held four times yearly. The criminal 
assrzes of the High fJourt also are held four time! a year.* All 

1 The various Acts afiecting the County Courts were amended and consoli* 
dated by the County Courts Act, 1888.* 
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nrirninal cases, except those of the pettiest character, such as 
police cases, are tried before juries. 

932. About one-half of the criminal trials,” it is stated, ^ “ take place 
at county sessions', about one-fourth at borough sessions, the rest at Assizes 
or the Central Criminal Court,” the great criminal coui« of London. 

933. Quarter and Petty Sesaions. — For the exercise of all their 
more important judic al functions the Justices meet quarterly, in Quarter 
Sessions ; but for^iinor duties in which it is not necessary for more than 
two Justices to join, there are numerous Petty Sessions held at various 
points in the counties. Each county is divided by its Quarter Sessions 
mio petty sessional districts, and every neighborhood?;* given thus its own 
iourt of l*etty Sessions, — from wliich in almost all cases an appeal lies to 
.Quarter Sessions. Thus the important function of licensing (sec. 960) is 
ixercised by Petty Sessions, subject to appeal to the whole bench of 
lustices. 

934. The Justices of the Peace were, as we shall see more particu- 
arly in another connection (secs. 946-950), the general govenimental 
luthorities of the counties until the reform of local government effected 
n 1888, exercising functions of the most various, multifarious, and influ- 
ential sort. They are generally country gentlemen of high standing in 
their counties, and serve, as already stated, without pay. They are 
appointed, practically, for life. The ‘Commission of the Peace,’ — the 
commissionhig, that is, of Justices of the Peace, — originated in the four-' 
teenth century, and has Inul a long history of interesting development. 
Considering the somewhat autocratic nature of the oiflce of Justice, it 
has iHicii, im the whole, exercised with great wisdom and public spirit, 
and during most periods with extraordinary moderation, industry, and 
effectiveness. 

935. The duties whicli Americans associate with the office of Justice of 
the Peace are exercised in England, not by the bench of Justices setting in 
Quailer Sessions, — they then constitute, as we have seen, a crirdnal court 
of v^ry extensive jurisdiction, — but by the Justices singly, setting either 

. formally or informally. A single Justice may conduct the preliminary 
examination of a person charged Avitli crime, and may commit for trial if 
I'easonable ground of suspicion be proved. single Justice can also issue 
search warrants to the constabulary for the detection of crime, etc. 

936. Police. The police force, or, in more English phrase, 
the constabulary, of the kingdom is overseen from London by the 
Home Office, jivhich makes all general rules as to discipline, pay, 
etc.,.»^ppoints royal inspectors, and determfees, under the Treas- 
ury, the amount of state aid to be given to the support of the 

1 Maitland, p. 86. 
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forces; but all the actual administration of the system is under- 
taken by the local authorities. In the Counties a joint Com- 
mittee of Quarter Sessions and the County Council ajJpoint the 
Chief Constable, who appoints and governs the force with powers 
of summary diAnissal and punishment, but who acts in all things 
subject to the governing control of the Committee (sec. 974). In 
those towns which undertake to maintain a fo^ce distinct froin^ 
that of the County the Head Constable is chosen by the tdwn 
authorities and the direction of the force is superintended by a 
‘Watch CommJt^^ ’ of the Town Council. London, which em- 
ploys, it is stated, oncythird of the entire police force of the 
kingdom, has been given a special, exceptional system of its own. 
The city police are governed, by a Commissioner and two Assist- 
ant Commissioners who are appointed by the Home Secretary and 
serve directly under his authority. 

« 937. The police throughout the country are given something like mili- 

tary drill and training, the organization being made as perfect, the training 
as thorough, and the discipline as effective as possible. Ex-army officers 
are preferred for the office of Chief Constable. 

II. Local Government. 

938. Complex Character of Local Government in England. — 

The subject of local government in England is one of extreme 
complexity and, therefore,* for my present purpose of brief de- 
scription, one of extreme difficulty. So perfectly unsystematic, 
indeed, aje the provisions of English law in this field that most 
of the wAters wlio have undertaken to expound them, — even to 
English readers, — have seemed to derive a certain zest from the* 
despairful nature of their task, — a sort of forlorn-hope entlnisi- 
asm. The institutions o‘i local government in England have 
grown piece by piece as other English institutions have, and not 
according to any coinplete or logical plan of statutory construc- 
tion. They are patch-work, not symmetrical net-work, and the 
patches are of all siz^s, shapes, and matenals. 

939. “ For almost every new administrative' function,” complains one 
writer on tlie subject, “the Legislathre has proviejed a new area contain- 
ing a new constituency, who by a new method of election choose candi- 
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dates who satisfy a new qualification, to sit upon a new board, during a 
new term, to levy a new rate [tax], and to spend a good deal of the new 
revenues in paying new officers and erecting new buildings/’ i 

940. It has been the habit of English legislators, instead of 
perfecting, enlarging, or adapting old machinery, to create all 
sorts of new pieces of machinery with little or no regard to their 
fitness to be combi' ‘cd with the old or with each other. The 
.Jjocal Goveriimeiit Act of 1888 represents the first deliberate at- 
tempt at systematization; but even that Act did not effect system, 
and itself introduced additional elements of confusion by first 
adopting anotlicr Act (tlie Municipal Cor])oi‘af;ions Act of 1882) 
as its basis and then excepting particulai*^ i)ro visions of tliat Act 
and itself substituting others in respect, not of all, but of some 
of tlie local administrative bodies meant to be governed by it. 
The supplementary legislation of 1894 introduced some further 
elements of consistent system; but did not after all very much 
simplify existing methods. It would seem as logical a plan of 
description as any, therefore, to discuss the older divisions and 
instrumentalities first and then treat afterwards of more recent 
legislative creations as of modifications, of however haphazard a 
kind, of these. 

941. General Characterization. — In general terms, then, it 
may be said, that th/oughout almost the whole of English history, 
only the very earliest periods excepted, counties and towns have 
been the principal units <;f local government; that the parishes 
into which the counties have been time out of mind divided, 
though at one time of very great importance as adiniiiisirative 
centres, were in, course of time in great part swallow jd up by 
feudal ^’urisdictions, and now retain only a certain minor'part in 
the function, once exclusively their own, of caring for the poor; 
and that this ancient framework of coenjies, towns, and parishes 
has, of late years, been extensively overlaid and in large part 
obscured: (a) by the combination (1834) of parishes into ‘Unions ’ 
made up quite irrespective of county boundaries and charged not 
only with the immemorial parish duty of maintaining the poor but 
often with sanitary regulation also and sch:)ol superintendence, 

^ Local Administration (Imperial Parliament Series), by Wm. Rathbone, 
Albert Pell, and F. C. Muiitague, p. 14. 
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and generally with a miscellany of other functions; (b) by the 
creation of new districts for the care of highways; (c) by new 
varieties of town and semi-town government; and (d) by the sub- 
division of the counties (1889) into new administrative ‘districts/ 
charged with g^meral administrative functions. The only dis- 
tinction persistent enough to serve as a basis for any classifica- 
tion of the areas and functions of the local tidiiiinistration thus 
constructed is the distinction between Rural Administration ap4- 
Urban Administration, — a distinction now in part destroyed by 
the Act of 18o34^and of these two divisions of administration 
almost the only general remark which it seems safe to venture 
is, that Rural Adminii^'cration has hitherto rested much more 
broadly than does Urban on old historical foundations. 

942. The County: its Historical Rootage. — For the County, 
with its influential Justices of the Peace and its wide adminis- 
trative activities, is still the vital centre of rural government in 
England; and the Counties are in a sense older than the kingdom 
itself. Many of them, as we have s^en (sec. 83C), represent in 
their areas, though of course no longer in the nature of their 
government, separate Saxon kingdoms of the Heptarchy times. 
When they were united under a single throne they retained (it 
would appear) their one-time king and his descendants in the 
elder male line as their eoldormen. They retained also their old 
general council, in which eoldorman and bishop presided, though 
there was added presently to these presidents of the older order 
of things another ofticial, of the new order) the king’s officer, the 
Sheriff. To this council went up, as was of old the wont, the 
priest, tli.^ reeve, and four select men from every township, 
together with the customary delegates from the ‘hundreds.*' 

943. Of course the Counties no longer retain these antique 
forms of government; scarcely a vestige of them now remains. 
But the old forms gave way to the forms of the present by no 
sudden or violent ch,anges, and some of the organs of county gov- 
ernment now in existence could adduce plausible proof of their 
descent from the manly, vigorous, self-centred SaxQji ‘institutions 
of tfie ancient time. ^ 

944. Early Evolution of the County drgans. — In Norman 
times the eoldorvian^s office languished in the shadow of the Sher- 
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iff^s great authority. Tho spiritual and temporal courts were 
separfited, too, and the bishpp withdrew in large measure from 
official participation in local political functions. The County 
Court became practically the Sheriff ^s Court; its suitors the free- 
holders. Its functions were, however, still conside 'able: it chose 
the officers who assessed the taxes; it was the medium of tlie 
Sheriff's military adii inistration; and it was still the principal 
FO’V’oe of justice. •But its duties were not slow to decay. As a 
Court it was speedily handed over to the king’s itinerant justices, 
wlio held their assizes in it and heard all import*' nt cases, all 
‘pleas of the Crown.’ Its financial fimetions became more and 
more exclusively the personal functions of t;he Sheriffs, who were 
Commonly great barons, who managed in some instances for a 
little while to make their office hereditary, and who contrived 
oftentimes to line their own pockets with the proceeds of the 
taxes: for great barons who were sheriffs were sometimes also 
offi(!ials of the Exchequer, and as such audited their own accounts. 
The local courts at last becajine merely the instruments of the 
Sheriffs and of the royal judges. 

045. Decline of the Sheriff's Powers. — It was the overbearing 
power of the Sheriffs, thus developed, that led to the great 
changes which were to produce the county government of our own 
da3^ The interests alike of the Court and of the people became 
enlisted against them. The first step towards displacing them 
was taken when the royal justices wer»^ sent on circuit. Next, 
in 1170, under Henry II ’s capable direction, the great baronial 
sheriffs were tried for malfeasance in office, and, though intiuen- 
tial enough to escape formal conviction, were not influential 
enough to retain their offices. They were dismissed, and re- 
placed by Exchequer officials directly dependent upon the Crown. 
In 1194, in the next reign, it was arranged that certain ‘custo- 
dians of pleas of the Crown ’ should be elected in the counties, to 
the further ousting of the Sheriffs from their old-time judicial 
prerogatives. Then came Magna Charta (1215) and forbade all 
participation bj Sheriffs in the administration of the king’s jus- 
tice. ]g!inally the tenure of the office of Sheriff^ which was by that 
time little more than the chief place in the militia of the county 
and the chief ministerial office in connection with the administra* 
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tion of justice, was limited to one yqar. ^ The pulling down of 
the old system was complete; fresh construction had already 
become necessary. 

946. Justices of the Peace. — The reconstruction was effected 
through the a^)pointment of ‘Justices of the Peace. ^ The expe- 
dient of ‘custodians of pleas of the Crown ’ (custodes placitorum 
coronm) elected iu County Court, as substitijtes for the Sheriff in 
the exercise of sundry important functions of local justice, 
proved unsatisfactory. They, too, like the Sheriffs, were curtly 
forbidden by. Magna Cliarta to hold any pleas of the Crown ; and 
they speedily bficame only the coroners we know (‘crowners ’ 
Shakspere's grave-digger in Hamlet very appropriately calls 
them), whose chief function it is to conduct the preliminary in-' 
vestigation concerning every case of sudden death from an un- 
known cause. Better success attended the experiment of J ustices 
of the Peace. At first ‘Conservators ^ of the peac.c merely, these 
officers became, by a statute i)assed in 1360, in the reign of Ed- 
ward III., justices also, intrusted with a certain jurisdiction over 
criminal cases, to the supplanting of the Sheriff in the last of his 
judicial functions, his right, namely, to pass judgment in his 
toiirn or petty court on police cases, — to apply the discipline of 
enforced order to small offences against the public peace. 

947. Henceforth, as it turned out, the ‘process of providing 

ways of local government was simple enough, as legislators chose 
to conduct it. It consisted simply in charging the Justices of 
the Peace with the doing of everything that was necessary to be 
done. Slowly, piece by piece, their duties and prerogatives were 
added t^, till the Justices had become immeasurably the most 
important functionaries of local government, combining ‘in their 
comprehensive official characters almost every judicial and ad- 
ministrative power not ^exercised from London. Not till the 
])assage of the Local Government Act of 1888 were they relegated 
to their older and more characteristic judicial functions, and their 
administrative an(i financial powers transferred to another body, 
the newly created County Council. ^ ^ 

948. Functions di JuBtices of the Peace prior to Recent Reforms. 

— The Justice of the Peace has been very liappily described as having 

been under tlie old system “ the spate’s man of aU work.” His multifari- 
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ous duties brought him into the service (a) of the Privy Council, under 
whose Veterinary Department he participated in the administration of 
the Acts relating to contagious cattle diseases ; (d) of the Home Office, 
under which he acted in governing the county constabulary, in conduct- 
ing the administration of lunatic asylums, and in visit! eg x)risons ; (c) of 
the Board of Trade, under whose general supervision he provided and 
tested weights and measures, constructed and repaired bridges, and over- 
saw highway authorities ; and (d) of the Local Government Board, under 
>/hose superintendence he appointed parish overseers of the poor, exer- 
cised, on appeal, a revisory power over the poor-rates, and took a certain 
part in sanitary regulation. The Justices, besides, ^f or \*erly levied the 
county tax, or ‘ rate,’ out of which the expenst-s of 6ounly business were 
defrayed ; issued licenses for the sale of intox^ating drinks (as they still 
do), for the storage of gunpowder and petroleum, and for other under- 
takings required by law to be licensed ; -^vided the counties into highway, 
polling, and coroner’s districts ; issued orders for the removal of paupers 
to their legal places of settlement ; fulfilled a thousand and one adminis- 
trative functions too various to classify, too subordinate to need enumera- 
tion, now that most of them have been transferred to the Councils. Th6 
trial of criminal cases, together with the performance of the various func- 
tions attendant upon such a jCirisdiction, always constituted, of course, 
one of the weightiest duties of their office, and is now its chief and almost 
only duty. 

949. “Long ago,” laughs Mr. Maitland, speaking before the passage 
of the Act of 1888, “long ago lawyers abandoned all hope of describing 
the duties of a justice in any methodic fashion, and the alphabet has 
become the only possible connecting thread. A Justice must have some- 
thing to do with ‘Railroads, Rape, Rates, Recognizances, Records, and* 
Recreation Grounds’; wrh ‘Perjury, Tetrole^’m, Piracy, and l^lay- 
houses’; with ‘Disorder;/ Houses, Dissenters, Dogs, and Drainage.’”' 

950. Chrracter and Repute of the Office of Justice. — The office 
of Justice of the rPeace is representative in the same sense, — yot an un- 
impordint sense, — in which the unreforined parliaments of the eaVly part 
of the century were' representative at any rate of the county populations. 
The Justices are appointed from among thf' more considerable gentry of 
the counties, and represent in a very snlfstaiitial way the permanent 
interests of the predominantly rural communities over whose justice they 
preside. An interesting proof of their virtually rtepresentative character 
appears in the popularity of their office during the greater part of its 
history. Anjidst all the e^en'^ions of the franchise, all the remaking of 
representative Institutions which this century ha^ witnessed in England, 
the Justiceship of the Per.ee remained all the while practically untouched, 

because on all hands greatly respected, until the evident need to introduce 

• 

, ' Justice and Police^ p. 84. 
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system into local government, and the apparent desirability of systematize 
ing it in accordance with the whole policy of recent reforms in England 
by extending the principle of popular representation by election to county 
government, as it had been already extended to administration in the 
lesser areas, led to the substitution of County Councils for the Justices 
as the county *autliority in financial and administrative affairs. 

951. The Lord Lieutenant. — In the rrfign of Mary a ‘iom 
Lieutenant ' took the place of the Sheriff in the Cf)unty as h^ad 
of the militia, becoming the chief representative of the Crown in 
the County, "and* subsequently the keeper of the county records 
(Custos Rotulorum). Tlie Sheriff, since the completion of this 
change, has been a merely administrative officer, executing thq. 
judgments of the courts, and presiding over parliamentary elec- 
tions. The command of the militia remained with the Lords 
Lieutenant until 1871, when it was vested in the Crown, — 
that is assumed by the central administration. (Compare secs. 
931-935.) 

952. The Beform of 1888. — The reform of local administration 
proposed by the ministry of Lord Salisbury, in the spring of 1888, 
although not venturing so far as it would be necessary to go to 
introduce order and symmetry into a patch-work system, sug- 
gested some decided steps in the direction of simplification and 
coordination. The confusions of the existing arrangements were 
many and most serious. England was divided into counties, 
boroughs, urban sanitary districts, rural sanitary districts, poor- 
law parishes, poor-law unions, highway ♦parishes, and school dis- 
tricts ; and these areas had been superimjwsed upoir one another 
with anV astonishing disregard of consistent system, — -^yrithout 
either geographical or administrative coordination. The confi.- 
sions to be remedied, therefore, consisted (a) of tlie overlapping 
of the various areas of local government, the smaller areas not 
being in all eases subdivisions of the larger, but defined almost 
wholly without regard to the boundaries of any other areas ^ (6) 
of a consequent lack of coordination and subordination among 
lo^al authorities, fruitful of the waste 6f money und the loss of 
efficiency always resulting from confusions and duplications of 
organization; (c) of varieties of time, method, and franchise in 
the choice of local officials; and (d) of an infinite complexity 
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in tlie arrangements regarding local taxation, the sums needed 
for the various purposes of local government (for the poor, for 
example, for the repair of highways, for county outlays, etc.) 
being separately assessed and separately collected, at great ex- 
pense and at the cost of a great deal of vexation to the tax- 
payer. 

953. The ministry ’.t first proposed to remedy this confusion, 
at least in part, hf largely centering administration, outside the 
greater towns*, in two areas, the County and the District. The 
system of poor-relief, through parishes and unions, ’vas to he left 
untouched, but a beginning was to be made in unification by 
making the Counties and Districts the controlling organs of local 
“government; provision was to be made for extensive readjust- 
ments of boundaries so that the smaller rural areas might be 
brought into proper relation and subordination to the larger by 
making tliem in all cases at least subdivisions of counties; both 
County and District were to have representative councils pre-* 
sumably fitted ultimately to assume the whole taxing function ; 
and the franchise by which these bodies were to be elected was 
to be assimilated to the simplest and broadest used in local and 
parliamentary elections. 

954. Only a portion of this reform, however, it turned out, 
could be got througii Parliament. The provisions relating to the 
formation of Districts were left out, and only the county was 
reorganized. The larger boroughs were given county privileges; 
the smaller were brougl.t into new and closer relations with the 
reconstructed county governments. London, too, was given a 
county organization. The integration of the smaller &reas of 
rural adftiinistration with the new county system was not ilccoin- 
plished till 1894. 

955. Administrative Counties and Counjy Boroughs. — The Act, 
as passed, coordinated Counties with what were thenceforth to 
be called ^county boroughs.^ Every borough of not less than 
fifty thousand inhabitants at the time the Act was passed, or 
which was, before the pasi^ge of the Act, treated as a county (in all, 
sixty-pne borouglis), was constituted a ‘countj* borough,’ and was 
formally put alongside the county in rank and privileges. This 
did not mean that tliese boroughs were to be given a county or* 
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gailization. Paradoxically enough, it meant just the opposite, 
that the counties were to be given an organization closely resem- 
bling that already possessed by the boroughs. The nomen- 
clature of the Act would be more correct, though pobsibly less 
convenient, had it called the counties ‘borough counties ^ instead 
of calling some of the boroughs ‘county boroughs/ The measure 
has been very appropriately described as an Act to apply the 
Municipal Corporations Act of 1882, whose main provisions date 
back as far as 1835 (sec. 989), to county government, with cer- 
tain relatively unimnortant modifications. 

956. The counties designated by the Act are dubbed * administra- 
tive counties/ because tSiey are not in all cases the historical counties of 
the map. In several instances counties are separated into parts for the*^ 
purposes of the reorgaiiizatiov. Thus the East Riding of Yorkshire con- 
stitutes one ‘administrative county/ the North Riding another, and the 
West Riding a third ; Suffolk and Sussex also have each an East and West 
division ; Lincoln falls apart into three administrative counties, etc. All 
boroughs of less than 50,000 inhabitants not treated as counties are more 
or less incorporated with the counties in which they lie. (See 997.) 

957. The County Councils: their Constitution. — In pursuance 
of the purpose of assimilating county to borough organization, 
the counties are given rei)resentative governing assemblies com- 
posed of councilloi-s and aldermen, presided over by a chairman 
whose position and functions reproduce those of the borough 
mayors, and possessing as their outfit of powers almost all the 
miscellany of administrative functions hitherto belonging to the 
Justices of the Peace. There is not, it should be observed, a 
Council and a Board of Aldermen, as in Amerjcan' cities, but a 
single body known as the Council and composed of two cl«isses of 
members, the one class known as Aldermen, the other as Coun- 
•cillors. These two classes differ from each other, not in power 
or in function, but only in number, term, and mode of election. 
The Councillors are directly elected by the quali^ed voters of the 
County and hold o*ftice for a term of three years ; the Aldermen 
are one-third as many as the Councillors in numbef, are elected 
by«the Councillors, either from their own number or from the 
qualified voters outside, and hold office far six years, one-Kalf of 
their number, however, retiring every thref years, in rotation. 
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riiis*single-chambered Council of Aldermen and Councillors elects 
its own chairman, to serve for one year, and pays him such com- 
pensation ?s it deems sufficient. During his year of service the 
ijhairman exercises the usual presidential, but no independent 
executive, powers, and is authorized to act as a J ustice of the 

Peace, along with the rest of the 'Commission’ of the County. 

(> 

968. Any one iilfey be elected a councillor who is a qualified voter iu 
the county, oi* who is entitled to vote in parliamentary elections by virtue 
of ownership of property in the county ; and in the coun Jes, thou^li not 
in the boroughs, from whose constitution this of the Hjoiiiitics is ciqued, 
peers owning property in the county and “ • ierks in holy orders and 
other ministers of religion ” may be chosen to lAe Council. 

950. The number of councillors, and consequently also the number 
of aldermen, in each County Council (for die latter number is always oue- 
third of the former) was fixed in the first instance by an order of the Local 
Government Board, and is in some cases very large. Thus Lancasiiire 
has a Council (aldermen, of course, included) of 140 members, the West^ 
Riding of Yorkshire a council of 120, Devon a council of 104. Rutland, 
whose Council is the smallest, has 28, The average Is probably about 75. 

960. For the election of councillors the county, including such bor- 
oughs as are not ‘county boroughs,’ is divided into electoral districts^ 
corresponding in number to the number of councillors, one councillor 
being chosen from each district. The number of these districts having 
been determined by tbe order of the Local Government Board, their area 
and disposition were fixed in the first instance by Quarter Sessions, or, 
within the non-county boroughs needing division, by the borough Council, 
due regard being had to rehntive population /ind to a fair division of repre- 
sentation between rural ai.vi urban populations. ^ 

961. 'Fhe number of councillors and the boundaries of electoral districts 
may be changed by order of the Local Government Board upon the recom- 
mendation of the Council of a borough or county. 

962. The County Franchise. — The councillors are elected, to 
speak in the most general terms, by the resident ratepayers of the 
county. Every person, that is to say, not an alien or otherwise 
specially disqualffied, who is actually resident ^vithin the epunty 
or within seven miles of it, paying rates in the county and occupy- 
ing, within the » county, either jointly or alone, any house, ware- 
house^ counting-house, shop, or other building’^for which he pays 
rates is entitled to be enrolled (if his residence has been of twelve 
months’ standing) and to vote as a county elector. 
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063. A person who occupies land in tlis county of the annual value of 
£10 and who resides in the county, or within seven miles of it, may vote 
in the elections for county councillors though his residence has been of 
only six months' standing. Single women who have the necessary quali- 
fications as taxpayers and residents are entitled to vote as county electors. 
♦ • 

964. Powers of the County Councils. — The Council of each 
County is a body corporate and as such may have a common seal, 
hold property, make by-laws, etc. Its by-laws, however, unless 
they concern nuisances, are subject to approval by the Secretary 
of State [tht^Honie Secretary], and may be annulled by an order 
in Council. 

(1) The Council hohds and administers all county property, and 
may purchase or lease lands or buildings for county uses ; 

(2) With it rests the duty of maintaining, managing, and, when 
necessary, enlarging, the pauper lunatic asylums of the county, 
and of establishing and maintaining, or contributing to, reforma- 
'tory and industrial schools ; 

(3) It is charged with maintaining county bridges, and all main 
roads in every part not specially reserved by urban authorities for 
their own management because lying within their own limits; 
and it may declare any road a main road which seems to serve as 
such, and which has been put in thorough repair, before being 
accepted by the county, by the local highway authorities ; 

(4) It administers the statutes affecting the contagious diseases 

of animals, destructive jusects, fish preservation, weights and 
measures, etc. ; , 

(5) It appoints, pays, and may remove the county Treasurer, 
ttie county coroner, the public surveyor, the county analyst, and 
all other officers paid out of the county rates, — except €he clefk 
of the Peace and the clerks of the Justices, — including the medi- 
cal health officers, though these latter functionaries report, not to 
the Council (the Council receives only a copy of their report), but 
to the Local Goverpraent Board, and the only power of the Council 
in the premises is to address to the Board, independently and of 
their own motion, representations as tp the enforcement of the 
PiHblic Health Acts» where such representations seem neces.sary ; 

(6) It determines the fees of the coroner and controls the 
division of the county into coroners^ districts; 
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(T) It divides tlie county into polling districts also for parlia- 
mentary deletions, a})points voting placjes, and supervises the 
registration of voters; 

(8) It sees to the registering of places of worship, of the rules 
of scientific societies, of charitable gifts, etc. 

965. It is obviously impossible to classify or make any generalized 
statement of this mis? llany of powers : they must be ** numerated or not 
stated at all. Tliey are for the most part, though not altogether, the 
administrative powers formerly intrusted to the Justices of the Peace. 

966. The Licensing Function, being semi-judicial. Li left in most 
cases with the Justices of the Peace; but the County Council is 
assigned the granting of licenses to luasi^ and dancing halls, to 
•liouses which are to be devoted to tin* public performance of stage 
plays, and for the keeping of explosives. 

967. Oddly enough, the County Council is, by another section of the 
Act of 18HS, authorized to delegate its powers of licensing in the case of 
playhouses and in the case of explosives back to the Justices again, acting 
in petty sessions. The same section also permits a similar delegation to the 
Justices of the powers exercised by the Council under the Act touching 
contagious cattle diseases. 

968. The Financial Powers of the Council are extensive and 
important. The Council takes tlie place of the Justices in deter- 
mining, assessing, u,ad levying the county, police, and hundred 
rates, in disbursing the funds so raised, and in preparing or revis- 
ing the basis or standard for the county rates ; though in this last 
matter it acts subject to ap2)eal to Quarter Sessions. It may 
borrow money, ‘^on the security of the county fund,” for tlie 
purpose of coiisol.i dating the county debt, purchasing property for 
the coiAity, or undertaking permanent public works, prp»*ided it 
first obtain the consent of the Local Government Board to the 
raising of the loan. That Board givc^ or withholds its consent 
only after a local inquiry, and, in case it assents, fixes the period 
within which the loan must be repaid, being |tself limited in this 
last particular by a provision of law that the period must* never 
exceed thirty? years. 

,Qj39. If the debt of the county already exceed ten per cent, of* the 
annual ratable value of the ratable property of the county, or if the pro- 
posed loan would raise it above that amount, a loan can be sanctioned 
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only by a provisional order of the Bo^rd, an ordfer, that Is, 'vfhich 
becomes valid only upon receiving the formal sanction of Parliament also, 
given by public Act. A county may issue stock, under certain limita- 
tions, if the consent of the Local Government Board be obtained. 

970. Additional Powers. — The Act of 1888 provides that any other 
powers which Juave been conferred upon the authorities of particular locali- 
ties by special Act, and which are similar in character to those already 
vested in the Cpunty Councils, may be transfeiyjBd to the proper County 
Councils by provisional order of the Local Government Board ; and also 
that a similar provisional order of that Board may confei; upon a Coitoty 
Council any powers, arising within the County^ which are now exercised 
by the PrivjhCoujioil, a Secretary of State, the Board of Trade, the I.fOcal 
Government Board itself, or any other government department, provided 
they be powers conferred by statute and the consent of the department 
concerned be first secured. 


971. The County Budget. — At the beginning of every local 
financial year (April 1st) an estimate of the receipts and expendi- 
tures of the year is submitted to the Council, and upon the basis 
of this, the Council makes estimate of the sums to be needed, 
and fixes the rates accordingly. The Councils estimate is made 
for two six-month periods, and is subject to revision for the 
second six-month period, provided the experience of the first 
prove it necessary either to increase or decrease the amounts to 
be raised. • 


972. Returns of the actual receipts and expenditures of each 
financial year are also m^e to the Local Government Board, in 
such form and with" such particulars as the Board directs ; and 
full abstracts of these returns are annually laid before both 
Houses of Parliament. The county accounts are, moreover, 
periodically audited by district auditors appointed by the Local 
Government Board. The accounts of the county Treasurer are 
audited by the Council. ^ 

973. Local rates are assessed exclusively upon reel estate, and. 


until the passage pf the Local Government Act of 1888, it was 
the hkbit of Parliament to make annual ^grants in aid of the 


rates’ from the national purse, with the idea of paying out of 
moneys raised largply upon personal property soine part, of the 
expense of local administration. The Act of 1888 substitutes 


another arrangement. It provides that all moneys collected from 
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cerfain licenses (a long list of them, from liquor licenses to licenses 
for male servants and guns), together with four-fifths of one-half 
of the proceeds of the probate duty, shall be distributed among 
the counties from the imperial treasury, under the direction of 
the Local Government Board, for the purpose oi defraying cer- 
tain specified county expenses, notably for the education of pau- 
pers and the support ' ji pauper lunatics. 

'J74. The Polled Powers, long exercised by the Justices of the 
Peace, are now exercised by a joint committee Quarter Ses- 
sions and the County Council. This committee i. made up, in 
equal parts, of Justices and members of the Council; elects its 
own chairman, if necessary (because of d tie vote) by lot ; and 
"acts, when appointed, not as exerci* ing delegated authority, but 
as an independent body. The terra of the committeemen is, how- 
ever, determined by the bodies which choose them. 

975. The Parish. — Parishes there ha,ve been in England ever 
since the Christian church was established there ; but the Parish 
which now figures in English local government inherits nothing 
but its name intact from those first years of the national history. 
The church, in its first work of organization, used the smallest 
units of the state for the smallest divisions of its own system : 
it made the township its parish; and presently the priest was 
always to be seen going xip with the reeve and the four men of the 
township to the hundred and the county courts. Only where the 
population was most numerous did it prove necessary to make 
the parish smaller th‘i i the township; only w^here it was least 
numerous d^d it seem expedient to make the parish larger than 
the township. Generally the two were geographically coincident, 
puring* much the greater part of English history, too, cjtftenship 
and church membership were inseparable in fact, as they still are 
in legal theory. The vestry, therefore^ which was the assembly 
of church-members which elected the church-wardens and regu- 
lated the temporalities of the local church, was exactly the same 
body of persons that, when not acting upon church affairs, con- 
stituted the 'fcgwnship njeeting. It was the village moot ‘ in its 
ecclesiastical aspect.^ And when the township privileges whre, 
by feudalization, swallowed up in the manorial rights of the 
baronage, the vestry* was all that remained of the old organiza* 



416 THE GOVERNMENT OF GREAT BRITATN, 

tion of self-government f for the court/ or civil assembly^ of tbs 
township was superseded by the baron’s mcinoriaJ courfc. But 
the church was not absorbed; the vestry remained, arnj whatever 
scraps of civil function escaped the too inclusive sweep of thp 
grants of jurisdiction to the barons the people were fain to enjoy 
as vestrymen. 

976. The Poor-law Parish. — It was in this way that it fell 
out that the township, when acting in matters strictly non- 
ecclesiastical, came to call itself the parish, and that it became 
necessary to liistyiguish the ‘civil parish ' from the ‘ecclesiasti- 
cal parish.’ The vestry came at last to elect, not church- war dens 
only, but way-wardens'also, and assessors; and in the sixteenth 
century (1535, reign of Henry VIII.) the church- wardens were* 
charged with the relief of the poor. We are thus brought within 
easy sight of the parish of to-day. The legislation of the present 
century, which has been busy about so many things, has not 
f&iled to readjust the parish and in most cases, as altered by 
statute to suit the conveniences of political administration, “ the 
modern civil parish coincides neither with the ancient civil par- 
ish, nor with the ecclesiastical parish”; but old parochial asso- 
ciations still survive, and many of the ancient parochial duties 
connected with the support of the poor. Until 1894 the parochial 
authority was still the ancient vestry, reduced almost to a mini- 
mum of powers, indeed, but not yet taken from its seat of con- 
trol. In 1894 Parliament rcorapleted the reorganization of local 
government begun in 1888 : vestries werg relegated, at any rate 
in all rural districts, to the exercise of ecclesiastical functions 
alone; and the parishes, with a new democratic organization, 
became* olice more the vital units of local self-government ^ 

977. The Eeform of 1894. — All the legislation attempted in 
England during the preswit century with regard to local govern- 
ment, whether its object was first construction or reform, has 
carefully observed c*the difference between ‘rural ’ and ‘urban ’ 
areas; and the law of 1894 is no exception to the rule. The 
parishes which lie within the limits of, boroughs, or within the 
lira'its of those more^thickly settled areas which, though without 
borough organization, are yet distinguished by the law as ‘urban ’ 
in their means of local government (sec. 986), are not directly 
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nffAited by tlie Act. fiut ’tlie organization and action of the rural 
parishes are revolutionized. They are made self-governing com- 
munes, wi^h a very notable list of powers and privileges. 

978. Every rural parish, greater small, has n iw its primary 
assembly, its parish meetintj,' of which every pers^ .i of legal age 
in the parish, man or woman, is a member who is qualified to 
vote for members of uhe County Council (secs. 903) or for 
me»nbers of Parlidment (secs. 894, 89o); and married women are 
included as well as single. In j)arislies which L -ve less than 
three hundred inhabitants thepar/.sZi meHinfj is +he attual govern- 
ing body, unless the County Council sees lit, with the consent of 
tlie parish electors, to set up a parish conniil (and there were some 
*six thousand sucli parishes in 1894); but in parislies which have 
a population of more than three hundred a ])arish council of from 
five to fifteen members, — the County Council determines the 
number in each case, — is given charge of affairs, and the jx^rish 
meeting exercises only the functions of electing councillors, corf- 
senting to the larger sorts of loans, and voting upon the adoption 
and operation of certain statutes, known as the ‘adoptive acts,^ 
which Parliament has left it to them to adopt and act upon or 
not as they please. These are the statutes with regard to street 
lighting and watching, the establishment of batlis and wash- 
houses, the undertaking of certain public improvements, the 
foundation of public libraries, and like matters. Women, 
whetlier married or singl ', are eligible for election to the parish 
councils, and even to thf chairmanship of tliose bodies. The term 
of a parish ctnuicil is one year. 

979! Parishes which are governed by a parish meeting only j without a 
council, usually appoint one or more executive committees for the actual 
work of administration ; and, if they ace the ‘ adoptive ’ acts men- 
tioned in the last paragraph, they elect comhiissioners to carry them into 
execution ; but in very many cases the County Councils have given these 
small parishes councils, and where there are coun'-ils they are the execu- 
tive agents of the parish in practically eveiy sort of business. 

980. Thejjhairman of a parish council is ex officio a.Iustice of the Peace 
for the county in which he resides ; and this feature of the law has^ in 
viow’ of the very large number of parishes in every county, radically 
changed the character of the commission of the peace. Any one may 
be a parish councillbr, and any one may be a chairman of a parish 
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council who can be a member of a parish meeting (sec.* 978), and a Seat 
on the county bench of Justices is consequently no longer by any means 
the exclusive possession of country gentlemen. 

981. The parish councillors are elected in parish meeting, by a mere 
show of hands, — unless a formal poll be demanded. No elector, what- 
ever his property or interest, can cast more than one vote in any one 
parish ; but those who have the requisite property qualification in more 
than one parisV, can be registered, and can vote^jn every parish in which 
they can prove the possession of the requisite amount of property. Mar- 
ried women cannot qualify, however, upon the same propeity upon which 
their husbands have qualified. 

982. Parochial* Powers. — Tlie parish councils (or the parish 
meetings, as the case tiay be) exercise a miscellany of powers 
variously distributed, until 1894, amongst vestries, church- war-* 
dens, overseers of the poor,* and commissioners of various sorts 
and functions. A parish council is a body corporate, and as 
such owns and manages the property of the parish. It may ac- 
(faire property by gift or purchase, — not merely for the erection 
of parochial buildings and other directly parochial uses, but also 
for the establishment and maintenance of recreation grounds, and 
for the purpose of making allotments at a fixed rental to such 
residents of the parish as may wish to acquire holdings. It has 
control of the water supply of the parish, and is the local sani- 
tary authority; it can acquire, maintain, or change public rights 
of way; it maintains the highways and the enclosed burial 
grounds of the parish; and^it provides for the prevention and ex- 
tinguishment of fires. It fixes the local assessment and tax rate, 
on appeal; prepares the parish register; and appoints the over- 
seers and assistant overseers of the poor, who assess the poor rates 
and mafltj^ out the jury lists and the lists of parliamentfiry and 
county voters. The right to appoint the overseers was taken 
over from the Justices o:^the Peace. 

983. Supervision. — The County Councils are given supervisory charge 
of the new system qf parish government. They group or divide the par- 
ishes for action under the law, in their discretion ; they may create or dis- 
solve parish councils in the smaller parishes ; they determ^e the number 
of members in each parish council ; supervise the action of the parish coun^ 
oils in the matter of loans and land allotment# ; regulate in some* degree 
the custody and preservation of thp parish books and documents ; and in 
many other ways stand superintendent over theirteercise of powers. 
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084. ITrbaii parishes for the most part unaffected by the Act of 

1894, and still act in civil as well as in church matters through their ves- 
tries, as of old. 

986. The Eural District. — Before 1894 the rural parishes 
were grouped in poor-law Unions, governed, ii sundry other 
matters as well as ’*u the care of the poor, by a Board of Guar- 
dians. Various Higliway Boards, too, Burial Boards, Bath Com- 
missioners, ^Library Commifisioners, and Public Improvement 
Boards, acted for the parishes singly or in groups in the several 
special matters committed to their directum. , Th‘e Act of 1894 
substituted ‘Kural Districts’ for the Unions, gave to each Dis- 
trict an administrative Council, and unitJbd in the hands of that 
Council the various local functions hitherto dispersed and sepa- 
rated. The District Council is elected for a term of three years 
(as the Board of Guardians was), and is charged with the general 
oversight and conduct of all business affecting the common inter- 
ests of the parishes embraced within this District in matters of 
local government. It takes the place of the old Board of Guar- 
dians in the administration of the poor law, and is the general 
highway, sanitary, and administrative body of the District. Its 
members are elected by the parishes in parish meeting, and any 
one may be chosen who is a parochial elector in one of the par- 
ishes of the District, or who has resided in the District for a 
twelvemonth preceding the election. The chairman of a District 
Council, like the chairman of 3. parish council, is ex officio a Jus- 
tice of the Peace for tlv? county. 

986. The Urban District. — The urban parishes, outside incor- 
porated boroughb, are also grouped into Districts, each with its 
administrative Council, and to these Councils are assigilei much 
the same powers as those which are ex^ icised by the Councils of 
the rural Districts, except that they d) not constitute the poor- 
law authority of the District. That is still, in the urban Dis- 
tricts, a distincf and separate Board of Guardt^ns, selected Jfor the 
purpose. The Local Government Board may, in its discretion, 
confer upon’JJrban District Councils, hy order, any or all of 
the .powers of rural parish councils, however, and so render 
them the most important administrative authorities for their 
area. • 
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987. Women are eligible to serve upon District Councils as weft as 
upon parish councils, and are eligible also to be chosen chairmen ; though 
a woman, if chairman, is not entitled to act as a Justice of the Peace. 

988. The County CJoimcils have a certain very considerable* supervisory 
power over both Rural and Urban District Councils, fixing or altering the 
number of Cofincillors, hearing appeals from the parishes against their 
action or default, etc. 

989. Municipal Corporations. — The constitution of those Eng- 
lish towns Avhich have fully developed municipal Organizations 
rests upon tlis Municipal Corporations Act of 1835 and its vari- 
ous amendments, as codified in an Act of 1882 of the same name. 
This latter Act is, in itc turn, in some degree altered by the Local 
Government Act of 1888. if the inhabitants of any place wish* 
to have it incorporated as ^a municipality, they must address a 
petition to that effect to the Privy Council. Notice of such a 
petition must be sent to the Council of the county in which the 
place is situate and also to the Local Government Board. The 
Privy Council will a])point a committee to consider the petition, 
who will visit the place from which the petition comes and there 
see and hear for themselves the arguments pro and am. All 
representations made upon the subject by either the County 
Council or tlie Local Government Board must also be considered. 

t 

900. Generally there is considerable local opposition either to such a 
petition being offered or to its being granted when offered ; for the govern- 
ment of the place is usually {^Ireiidy in the hands of numerous locjal author- 
ities of one hind or another who do not relish the idea of being extin- 
guished ; and there are always, besides, persons who do not care to take 
part in bearing the additional expenses of a more elaborate* organization. 

991. * If the petition be granted, the Privy Council fssues ^ 
charter of incorporation to the place, arranging for the extinction 
of competing local autliorities, setting the limits of the new 
municipality, determining the number of its councillors, and 
often pven markings out its division into wards. * 

992. Once incorporated, the town takes its constitution ready- 
made from the Act under whose sanctioy. it petitiqiled for incor- 
poration. That Act provides that the borough shall be governed 
by a mayor, aldermen, and councillors. The councillors hold 
office for a term of three years, one-third of their number going 
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out, in rotation, every year. There are always added to the 
councillors one-third as many aldermen elected by the councillors 
for a term of six years, one-half of their number retiring from 
office every three years, by rotation. The mayo' is elected by 
the Council, — by the aldermen and councillors that is, who 
constitute but a single body, — holds office for one year only, 
and, unlike the council ilors and aldermen, receive" a salary. The 
councillors are elficted by the president ratepayers of tlio borough. 
“ Every person who occupies a house, wareliouse, .,liop, or other 
building in the borougli, for which he pays rate , anc. who re sides 
within seven miles of the borough, is entitled to be enrolled as a 
burgess.”^ 

993. Judicial Status of Boroughs. — Whatever powers are 
not specifically granted to a municipality remain with j)revionsly 
(jonstituted authorities. The Municipal Corporations Act does 
not provide for the exercise of judicial powers by the authorities 
of a borough by virtue of their separate incorporation. UnleuS 
additional special provision is made to the contrary, a munici- 
pality remains, for the purposes of justice, a part of the county. 
By petition, however, it may obtain an additional ‘commission of 
the peace ’ for itself, or even an independent Court of Quarter 
Sessions. Either, ilien, (a) a borough contents itself in judicial 
matters with the jurisdiction of the county Justices; or (b) it 
obtains the appointment of additional Justices of its own, who 
are, however, strictly, members of tjie county commission and 
can hold no separate C^urtof Quarter Sessions; or (c) it actpiires 
the privilege of having Quarter Sessions of its own. In the latter 
case a professional lawyer is appointed by tlie Crown, under the 
title of Kecorder, to whom is given the power of twe^ Justices 
acting together and the exclusive right to hold Quarter Sessions, 
— who is made, as it were, a multiple J ustice of the Peace. 

994. Boroughs which have a separate commission of the peace are 
known as “counties of towns”; tfiose which ha'^ independent^ Quarter 
Sessions as “quarter sessions boroughs.” Every mayor is ex offirio Justice 
of the Peaccf, and continujfs to enjoy that office for one year after the expi- 
ration of his term as mayor. This is true even ^hen his borough hsfi no 
separate commission of Jl)e peace. 

1 Chfalmers, Local Government, p. 74, 
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995. County Boroughs. — In every J)or6ugh thfe mayor, aider* 
men, and councillors, who sit together as a single body, constitute 
the ‘Council ^ of the corporation; and the powers of thj3 Council, 
if the borough be a ‘County Borough,' are very broad indeed. 
Since the passage of the Local Government Act of 1888, it is 
necessary to distinguish, in the matter of powers, several classes 
of boroughs. {County Boroughs ' stand a^rt from the counties 
in which they lie, for all purposes of local government, as com- 
pletely as the several counties stanicl apart from each other. Ex- 
cept in the single matter of the management of their police force, 
they may not even arrange with the county authorities for merg- 
ing borough with coun^ affairs. Their Councils may be said, in 
general terms, to have, within the limits of the borough, all the* 
powers once belonging to the county Justices except those strictly 
judicial in their nature, all the sanitary powers of urban sanitary 
authorities, often the powers of school administration also, — all 
iHBgulative and administrative functions except those of the poor- 
law Unions into which urban parishes are still grouped. In the 
case of these ‘county boroughs,' all powers conferred upon coun- 
ties are powers conferred upon them also. 

996. If the Council of any borough or of a county make representation 
to the Local Government Board that it is desirable to constitute a borough 
which has come to have a population of not less than fifty thousand a 
‘ county borough,’ the Board shall, unless there be some special reason to 
the contrary, hold a local inquiry and provide for the gift of county status 
to the borough or not* as they think best. If they order the borough con- 
stituted a ‘ county borough,’ the order is provisional merely, and must be 
confirmed by Parliament. • 

997.* ^(ther Boroughs. — Boroughs which have not beeh put in 
the same rank with counties and given full privileges of self-ad- 
ministration as ‘county boroughs,' fall into three classes in respect 
of their governmental relations to the counties in which they lie : 

(1) Those whichghave their own Quarter Sessions and whose 
population is ten thousand or more. These constitute for several 
purposes of local government parts of thp counties in which they 
ar^ situate. The main roads which pass through them are cared 
for by the county authorities, unless witfiin twelve months after 
the date at which the Act of lS88 went into operation (or after 
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the* date at which any was declared a ‘main road’) the 
urban authorities specially reserved the right to maintain them 
separately- They contribute to the county funds foi the pay- 
ment of the costs of the assizes and judicial sessions held in them. 
They send members, too, to the County Council. Jiheir repre- 
sentatives, however, cannot vote in the County Council on ques- 
tions affecting expem^ tares to which the parishes f l the borough 
do not contributi? by assessment to the county rates. Beyond 
the few matters thus mentioned, they are as independent and 
as self-sufficient in their organization and poweu as ihe ‘county 
boroughs ’ themselves. * 

(2) Boroughs which have separate Qua^ ‘r Sessions but whose 
T[)opulation numbers less than ten thousand. These are made by 
the Act of 1888 to yield to the Counoils of the counties in which 
they lie the powers once exercised by their own Councils or Jus- 
tices in respect of the maintenance and management of pauper 
lunatic asylums, their control of coroners, their appointment cf 
analysts, their part in the maintenance and management of re- 
formatory and industrial schools, and in the administration of the 
Acts relating to fish conservation, explosives, and highways and 
locomotives. 

(3) Boroughs whicli have not a separate court of Quarter Ses- 
sions and whose population is under ten thousand are for all 
police purposes parts of the counties in which they are situate, 
and have, since 1888, been, for all save a few of the more exclu- 
sively local matters of :'vif-direction, merged in the counties, in 
whose Councils they are, of course, like all other parts of the 
counties, represented. 

^ i * 

• 998. Every borough has its own i)aid Clerk and Treasurer, who are 

appointed by tlie Council and hold office turing its pleasure, besides 
“such other officers as have usually been r-ppointed in the borough, or as 
the Council think necessary.” If a borough have its own Quarter Ses- 
sions, it has also, as incident to that Court, its own^Clerk of the Peace and 
its own Coroner. * 

999. The Financial Powers of a municipal Council are in all cases 
strictly limited as regard*^ the borrowing of money. “ In each instance, 
whoh a loan is require(| by a municipal corporation, the controlling au- 
thority [the Local Government Bqard] is to be applied to for its consent. 
A local inquiiy, aftei>dae notice, is then held, and if the loan is approved, 
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a term of years over wliirh the repayment is* to extend is fixed by*the 
central authority.” i The*, same powei*s are exercised by the Local Gov- 
ernment Board witli regard to the larger loans of parish and district Coun- 
cils also. ^ 

1000. “Tlie accounts of most local authorities are now audited by the 
Local Governi^eiit Board, but borouglis arc exempt from this jurisdiction. 
The audit is conducted by three borough auditors, two elected by the 
burgesses, called elective auditons, one appointed^by Uie mayor, called the 
mayor’s auditor.” ^ 

1001. Boroughs and Urban Districts. — The difference between 
boroughs aiii ur\uii districts is not at all a difference of size, — 
boroughs range from a few hundred to half a million inhabitants 
and urban districts froili a few hundred to a hundred thousand ; * 
it has hitherto been a difference, apparently, of local preference, 
rather, and of legal convenience. The boundaries of a borough, 
when once fixed by a charter of incorporation, could, until the 
passage of the Act of 1888, be altered only by a special Act of 
l^arliament: it was mu(;h easier to apjdy to the Local Govern- 
ment Board, which could of its own authority create what was 
then known as an Urban JSaaitan/ District. As towns already 
incorporated grew, therefore, the added portions became inde- 
pendently incorporated as Urban Sanitary Districts, and thus 
the tow'll was pieced out. One wu'iter w\as able to say, in 1882, 
“Nowhere, from one end of England to the other, do we find 
an instance (Nottingham alone excepted) of a large borough 
which is municipally self-contained, and consequently self-gov- 
erning.” ® ,, 

1002. In the Local Government Act of 1888 it was provided that the 
boundai*jos of a borough might be altered by provisional ordcj of the 
Local* Government Board, upon the address of die borough Council, 
This order, being provisional, must receive the sanction of Parliament, 
and is made only after IqQal inquiry. Tlie proceedings, therefore, for 
changing the boundaries of a borough were still left much more elaborate 
and difficult tlian the free action of the Local Government Board with 
reference to urban districts. 

1003. Central Control of Urban Authorities. — Full joaunicipal cor- 
porations look partly^ (in the matter of sanit£iry regulation, for example,) 

1 Bunce, Cobden Club Essays, 1882, p. 283; title, “Municipal Boroughs 
and Urban Districts.” ? Chalmers* p. 87. « « Bunce, p. 298. 
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to the Local Government Board as a central authority exercising powers 
of supervision, partly (in the management of the constabulary, for in- 
stance,) to the Home Office, and pjirtly (if seaports) to the Board of 
Trade. Urban Districts, however, have but a single central authority set 
over them, the Local Government Board. 

1004. London. — The metropolis was, until the passage of the 
Act of 1888, the^ uu^iolved X)roblem, the unregejhcrate monster, 
of local govevninent in Englarri. The vast aggregation of houses 
and population known by the world as ^ London,’ si reading its 
unwieldy bulk over parts of the three coant>es oi Middlesex, 
Surrey, and Kent, consisted of the of London, a small cor- 
j)oration at its centre confined within almtfst forgotten boundaries, 
still possessing and belligerently defending inediseval privileges 
and following mediaeval tyi)es of organization and procedure, and, 
round about this ancient City as a nucleus, a congeries of hundreds 
of old parishes and new urban districts made from time to time 
to meet the needs of newly grown portions of the inorganic mass. 
This heterogeneous body of luediicval trade guilds, vestries, and 
sanitary authorities had been in some sort bound together since 
1855 by a Metropolitan Board of Works which exercised certain 
powers over the whole area outside the ^City.^ 

1005. The Local 0<,vernineiit Act of 1888 made of the metrop- 

olis, not a ^county borough/ but a county, — the ‘Administrar 
tive County of London ’ — with its own Lord Lieutenant, Sheriff, 
and Commission of the Toace, as we>l as its own Council. Its 
numerous parishes were, i eft to act, as formerly, under their sev- 
eral vestries^ and the Act of 1894 has given to those vestries the 
same constitution and substantially the same powers that are 
elsewhere in the kingdom possessed by the Urban Distinct Coun- 
cils (sec. 986). The ‘ City ’ is left to occupy its separate place 
in the great metropolitan county as a 'Quarter sessions borough 
not enjoying separate county privileges, — with some limitations 
special to its case. , 

1006. Thp number of councillors in the London County Council is fixed 
at twice the number of nlembers returned to Pa|rliament at the time of 
the passage of the Act ojf 1888 by the various constituencies of the metro- 
politan area. The councillors, thus, number 118. The Council of the 
Metropolis is put upoii an exceptional footing with regard to its quota of 
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aldermen. The aldermen are to be onersixth, instead of •ne-third', as 
many as the councillors. The total membership of the London Council 
is, therefore, 137. ^ 

1007. School Districts. — The only important area remaining 
to be mentionejl is the School District. Under the great Education 
Act of 1870 and the supplementary Acts of 1876 and 1880, Eng- 
land is dividedtfor educational purposes into districts which are 
under the supervision of the Educs^ion Department of the Privy 
Council (sec. 883). These districts are not mapped out quite so 
independently of^ previously existing boundaries as other local 
areas have been; they are made to coincide, so far as possible, 
with parishes or with iflunicipal boroughs, the adjustment of their 
boundaries being left, however, to the discretion of the EducaA 
tion Department. Those districts which desire such an organiza- 
tion are given an elective School Board, chosen by the ratepayers, 
which has power to compel attendance upon the schools in accord- 
ance with the Education Acts, and to provide, under the direction 
of the Department, the necessary school accommodation. Other 
districts are governed in school matters by an Attendance Com- 
mittee, simply, which is a sub-committee of some previously ex- 
isting authority (in boroughs, of the town council, for instance) 

and whose only duties are indicated by its name. 

« 

1008. The plan of public education in England contemplates the assist- 
ance and supplementing of private endeavor. Where private schools 
suffice for the accommodat^n of the school population of a district, the 
government simply superintends, and, under certain conditions, aids. 
Where private schools are insufficient, on the other hand, the government 
establishes schools of its own under the control of a sphool'board. 

1003. jCentral ControL — The plan of central control ‘in Eng- 
land is manifestly quite indigenous. The central government is 
not present in local administration in the person of any superin- 
tending official like the Erench Prefect (secs. 442, 445, 454), or 
any dominant board like the ^Administration^* of the- Prussian 
Government District (secs. 600-604). There has, indeed, been 
developing in England throughout the Igst half of this century a 
marked tendency t€ bring local authorities more and more, under 
the supervision in important matters of the government depart- 
ments in London, — a tendency which has ^ed to the concentrar 
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tioS, sinci^ 1871, in the hands of the Local Government Board of 
various powers once scattered among such authorities as the 
Home Offiipe, the Privy Council, etc. But this tendency, which is 
towards control, has not been towards centralizatio>i. It has, so 
far, not gone beyond making the advice of the ceiiUal authority 
always accessible by local officers or bodies, and its consent 
necessary to certain .glasses of local undertaking. The central 
government has ii6t itself often assumed powers of origination or 
initiative in local affairs. Even where the Local Government 
Board is given completest power the choice hi the officers who are 
to put its regulations into force is gereraily left with the rate- 
payers in the aiotricts concerned. Thu., the authority of the 
Board over the Guardians of the Poor is complete ; but the Guar- 
dians are elected in the parishes. Its authority in sanitary matters 
makes its directions imperative as to the execution of the Public 
Health Acts; but in many cases the local health officers are 
appointees of the local bodies. It may disallow the by-laws 
passed by the boards of sanitary districts, and the by-laws enacted 
by the county authorities, unless they affect nuisances, may be 
annulled by an order in Council ; but these are powers sparingly, 
not habitually, used. In the matter of borrowing money, too, 
local authorities are narrowly bound by the action of the Local 
Government Board ; ’ and its assent to propositions to raise loans 
is seldom given without very thorough inquiry and without good 
reason shown. But all thtjse are functions of system, so to say, 
rather than of centralizaiion. Coordination in methods of poor- 
relief is sought, that relief being given under national statutes, 
and the cooperation of central with local judgment in financial 
matters,' local debts constituting a very proper subdivisicp "of na- 
tional finance. But the spirit in which the control is exercised, as 
well as the absence of permanent official?, representing the central 
authority in local government, and even of permanent instrumen- 
talities for the administration of financial advics, bespeak a system 
of cooperation and advice rather than of centralization. 

1010. Local Oovernm^nt in Scotland. — An Act of 1889 ex- 
tended. to Scotland a syst.em of county government substantially 
the same as that createcc for England by the Act of 1888 ; and the 
Act of 1894 put par'esh councils like those of England into the 
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place formerly held by jiarochial Boajds/and erebtcd *a sepaVate 
Local Government Board for Scotland, of which the Secretary for 
Scotland was made President. 

The Government op the English Colonies. 

1011. Englii^ Colonial Expansion. — Doubtless the most sig- 
nificant and momentous fact of modern history is the wide diffu- 
sion of the English race, the sweep bf its commerce, tiie dominance 
of its institutions, its imperial control of the destinies of half 
the globe. Whdn, by reason of the closing of the old doors of 
the East by the Turk the consequent turiii^'j^- a,bout of Europe 
to face the Atlantic instead of the Mediterranean, England was 
put at the front instead of h'A, the back of the nations of the Con- 
tinent, a profound revolution was prepared in the politics of the 
world. England soon defeated Holland and Spain and Portugal, 
her rivals for the control of the Atlantic and its new continents; 
and steadily, step by step, she has taken possession of almost 
every now land worth the having in whatever quarter of the 
globe. With her coiKjuests and her settlers have gone also her 
institutions, until now her people every wliere stand for types of 
free men, her institutions for models of free government. 

1012. English Colonial Policy. — It was only by slow degrees, 
however, that England learned the right policy towards her colo- 
nies. She began, as Home did, by regarding her possessions as 
estates, to be farmed for her own selfish benefit. Nothing less 
than the loss of America sufficed to teach her how short-sighted 
such a policy was. But, unlike Koine, she wasr fortunate enough 
to lose 1|he best part of her possessions without bbing** herself 
overwhelmed; and even after the loss of America time and op- 
portunity offered for the^building up of another colonial empire 
scarcely less great. 

1013. Towards }^er present colonies her policy is most liberal; 
for tKe England of the present day is a very different England 
from that which drove America into rebellion. Even the notable 
lesson emphasized in the loss of America would not have sufficed 
to bring England to her senses touching her true interests in the 
colonies, had she not herself spfeedily thereafter been brought by 
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other causes to a changc*of heart. The movements of opinion 
which stirred her to religious revival, to prison reform, to en- 
lightened charity, to the reform of parliamentary representation, 
to a general social and political regeneration, stirrt • lier also, no 
doubt, to vouchsafe to her colonists full rights as^Lnglishmen. 

1014. Lord Durham in Canada. — The turnii g point was 
reacihed in 1837, whtpi a rebellion broke out in Lower Canada. 
Lower Canada >^as French Canada. Its government, like the 
governments of the American states south of it in their own 
colonial times, consisted of an Executive, a Logisliitive Council 
nominated by the Crown, and a legislative chamber elected by 
the colonists. ±ji.e colonists had been oBcasperated by just such 

‘arbitrariness and lack of sympath}^ on the part of the Governor 
and his Council, and just such effoHs to make the salaries and 
the maintenance of the judicial officers of the colony independent 
of the api)ropriatioiis voted by the popular assembly, as had 
hastened the separation of the United States from England; aftd 
at last rebellion had been made to speak tlie demands of the colo- 
nists for constitutional reform. The rebellion was put down, but 
the defeated colonists were not treated as they would have been 
in 1776. A royal commissioner was sent out to them from the 
mother country to r(^ Iress their grievances by liberal measures of 
concession and reform. This commissioner was Lord Durham. 
He spoiled his mission by veil-meant but arbitrary conduct which 
was misunderstood at ho;:»e, and he v’^as recalled; but his report 
upon the condition of Canada and the measures necessary for 
her pacification may justly be called the ftmiitain head of all that 
England has siilce done for the betterment of government in her 
polonies. Lord Durham recommended nothing less thaij complete 
self-government, with interference from Ifingland in nothing but 
questions immediately and evidently aTecting imperial interests. 
1847 saw independent responsible self-government completely es- 
tablished in Cahada, and subsequent years have seen it extended 
to all the British colonies capable of self-direction. 

1015. The Self-goverjuing Colonies. — The English colonies, as 
at piresent organized, may be roughly classified in two groujis as 
(a) Self-governing and (p) Crown colonies. The self-governing 
colonies are nine ili number; namely, Canada, Newfoundland, 
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Cape of Good Hope, the four colonies of the east and south of 
Australia (Queensland, New South Wales, Victoria, South Aus- 
tralia), Tasmania, New Zealand. In all of these there .is prac- 
tically complete independence of legislation in all matters not 
directly touching imperial interests : and in all there is full re- 
sponsible government, — government, that is, through ministers 
responsible to representatives of the peoplai' for their policy and 
for all executive acts, because choi^en from and representing the 
majority in the popular chamber. In the Cape of Good Hope, 
Tasmania, Victoija, and South Australia, both branches of the 
legislature are elected ; in the other five the upper chamber, the 
Legislative Council, as <it is invariably called outside of Canada, is 
nominated by the Executive. But the origin of the upper chamber 
does not affect the full responsibility of the ministers or the prac- 
tically complete self-direction of the colony. 

1016. The Government of Canada. — In 1840 Parliament pro- 
V'ided by Act for the union of Upper and Lower Canada (now the 
provinces of Ontario and Quebec) uppn a basis suggested by Lord 
Durham’s report ; but the legislative union of these two provinces, 
the one English, the other almost wholly French, was ill-advised 
and proved provisional only. Although an Act of 1854 granted 
to the united colonies a government as nearly as might be mod- 
elled upon the government of England herself, no satisfactory 
basis of self-government was reached until, by the ‘British North 
America Act ’ of 1867, the colonies were at once separated and re- 
integrated by means of a federal constitution. That Act is the 
present constitution of the “ Dominion of Canada.” , Under that 
constitution the seven provinces now comprised within the Do- 
minion; i^amely, Ontario, Quebec, Nova Scotia, New Brunswick^ 
Manitoba, British Columbia, and Prince Edward Island, have 
each a separate parliamei^t and administration. In each a Lieu- 
tenant-Governor presides ; in each, as in the Dominion itself, there 
is a ministry responsible for its policy and executive acts 'to a par- 
liament fully equipped for self-direction in local affairs. 

1017. The provisions of the British North America Act were drafted in 
Canada and accepted by the Parliament in Bigland without alteration. 
In the division of powers which they make between the government of 
the Dominion and the government of the several provinces, they differ 
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very radically in character fsom the provisions of our own federal constitu- 
tion. Our constitution grants certain specified powers to the general gov- 
ernment and reserves the rest to tlie states ; the British North America 
Act, on the contrary, grants certain specified powers to the provinces and 
reserves all others to the government of the Dominion. A mong the powers 
thus reserved to the federal government is that of enaoting ail criminal 
laws. 

1018. Ill Ontario, Ijritish Columbia, and Manitoba the legislature con- 
sists of but a singlb house. 

1019. The government of the Dominion is f-'T the most part 
a very faithful reproduction of the govevnme'^t of" the mother 
country. The Crown is represented bv the Governor-General, 
who acts in the administration of the colony as the Crown acts 
m the administration of the kingdom, tlirough responsible minis- 
ters, and whose veto upon legislation is never used, though bills 
about whose bearing upon imperial policy there were serious 
doubts have been reserved for the approval of the queen in Coii i- 
cii (that is of the ministry of the day in England). The Governor- 
General’s cabinet is known as the Queen’s Privy Council and 
consists (1897) of thirteen members, representing the majority in 
the popular house of the legislature, leading that house in legisla- 
tion, and in all its functions following the precedents of responsi- 
ble cabinet government established in England. The legislature 
consists of two houses, the Senate and the House of Commons. 
The Senate consists of eig]\ty-one members nominated for life by 
the Governor-General, — that is, in eifact, appointed by the Do- 
minion ministers; for in the composition of the Senate, as in the 
creation of peers at home, the advice of the ministers is decisive. 
Each Senator must be at least thirty years of age, must reside in 
^e province for which he is appointed, and must posses| therein 
property, real or personal, to the VA'ue of four thousand dollars. 
The House of Commons consists o' vo hundred and thirteen 
members elected from the several provinces, for a term of five 
years, upon the* basis of one representative for every 22,§88 in- 
habitants, it being understood, however, that Quebec shall never 
have less than sixty-five members. 

i • 

1020. The fourteen t linisters composing the Council or cabinet are, a 
Prime Minister and President of the Council, a Secretary of Stata, a Min- 
ister of Trade and Commerce, Ministers of Justice, Marine and Fisheries, 
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Railways and Canals, Militia and Defence, Finance, Agriculture, PiJblic 
Works, Interior, a Postmaster General, and two ministers without 
portfolios. ^ 

1021. The distribution of representation in the Dominion House ot 

Commons is at present as follows : Ontario has 92 members, Quebec 66, 
Nova Scotia *0, New Brunswick 14, Manitoba 7, British Columbia 6, 
Prince Edward Island 6, and the North West Territories 4. The repre- 
sentatives arc ejected by a franchise based upo^i a small property quali- 
fication. * 

1022. The Parliament of the Dominion m'ay be dissolved by the Gov- 
enior-Gcncu'iIjiipon the advice of the ministers and a new election held, as 
in England, wheif an appeal to the constituencies is deemed necessary or 
desirable. 

1023. The Governments of Australia. — The governments of the 
Australian colonies are not* different in principle, and are very 
slightly different in structure, from the government of Canada, 
except that in Australia the colonies stand apart in complete 
independence of each other, having as yet (1897) no formal fed- 
eral bonds, no common authority nearer than tlie mother country. 
Alike in Queensland and in New South Wales there is a nomi- 
nated Legislative Council and an elected Legislative Assembly; 
but in Queensland a property (jualification is required of the 
electors who choose the lower house, while in New South Wales 
there is no such limitation upon the suffrage. ‘ In South Australia 
and Victoria both houses of the legislature are elected ; in both a 
property qualification is rer^uired of the electors who choose the 
members of the upper house, and in Vict9ria a like qualification 
for membership of the upper house, also. In Victoria certain 
educational and professional qualifications areT allowed to take 
the plac^ of a property qualification. In each of the colonies thp 
governor plays the part of a constitutional monarch, acting always 
upon the advice of minig^iers responsible to the popular chamber 

1024. The Powers of the Colonial Courts. — The action of the 
courts, in the colonies on certain questions furnishes an instructive 
counterpart to the constitutional functions of our own courts. 
The colonial governments are conductecl under written constitu- 
tions as our own ‘governments are, though their constitutions 
are imperial statutes while ours are drafted by conventions and 
adopted by a vote of the people. And colonial courts exercise the 
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saiSe power of’coiistiliitioval interpretation that belongs to our 
own courts and that has often been carelessly assumed to be a 
peculiar prerogative of theirs. They test ac*,ts of legislation by 
the grants of power under which they are enact. 1, an ai)pea] 
lying from them to the Judicial Committee of the 1 rivy Council 
in England, which serves as a general supreme court for the 
cohmies (secs. 924, lOJl). 

1025. ThiJ constitutionality of Jaws passed oy the Dominion Parliament 

in Canada is considered first by the courts of the Domi’ ion, j^oing tlniiice, 

if appealed, to the Privy Council. 

1020. The Cx,. m Colonies. — All thos^* colonies which have 
not responsible self-government are classed as Crowii colonies, 
colonies more or less completely directed by the Colonial Office 
in London. They range in organization all the way from more 
3iiilitary administrations, such as have been established in St. 
Helena and Gibraltar, through those which, like Trinidad 
the Straits Settlements, have both a nominated Executive and a 
nominated Legislative Council, and those like Jamaica, whose 
nominated Executive is associated with a Legislative Council in 
part elected, to thc'se like the Bahamas and Bermuda, in which 
the Councils are altogether elected, but which have no respon- 
sible ministry. 

1027. Powers of Colonial Governors. — It is interesting to have 
the testimony of one of the most caj)able and eminent of English 
colonial administrators as to the relative desirability of the post 
of governor in a colony in which he is governor indeed, with no 
ministers empowered to force their advice u]ion him, and in a 
colony ^vhere he must play the unf-btrusive part of constitutional 
monarch. Lord Elgin says with great ct.iifidence, in hJs Letters, 
tliat his position as governor of C:P»a(l^ was a position of greater 
official power than his position, p.*eviously held, as governor of 
Jamaica He declares his unhesitating belief that there is ^^more 
room for the exercise of influence on the part of the governor ” 
in such a colony as Canada, where he must keep in the back- 
ground and scrupulously heed his ministers, jihaii under any otlier 
arrangement that ever was before devised, although his influence 
there is of course vholly moral — an influence of suasion, sym- 
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patliy, and moderation, which softenii the temper while it Ele- 
vates the aims of local politics.”^ This is but another way 
of stating the unquestionable truth that it is easie,'*, as well 
as wiser, to govern with the consent and cooperation of the 
governed than without it, — easier to rule as a friend than as 
a master. * 

1028. India. ~ India stands in matters of government, as in so 
many other respects, entirely apart from the rest of the British 
Empire. It is governed, througfi the ‘instrumentality of its 
Governor-Geffieral and his Council, directly from London by a 
member of the Cabinet, the Secretary of State for India. The 
Secretary of State is assisted by a Council of or more mem- 
bers appointed by the Crown from among persons who have* 
resided or served in India. 'Acting under the Secretary of State 
and his Council in London, there is the Governor-General of 
India, who is also assisted by a Council of from five to six mem- 
bers, appointed by the Crown, — a Council which is first of all 
administrative, but which, when reenforced by from ten to six- 
teen additional members nominated l)y the Governor-General, has 
also the functions of a legislative council. 

1029. The work of the Governor-iGeiierars Council is divided among 
some six or seven departments, one of which, that of foreign affairs, is 
generally kept in the hands of the Govemor>General himself. These de- 
partments do not constitute a ministry ; they are regarded simply as com- 
mittees of the Council. The sessions of the reenforced or legislative 
council are held always in public. 

1030. Not all of India is directly administered by the English 
government. There are numerous native states whiqh ajt with 
substanlial independence in local affairs, though under Englishr 
overlordship and control. Such part of the vast territory as 
is administered directly*' by English officials is divided into 
provinces, of which the chief in importance are the so-called 
‘Presidencies’ of ^Madras and Bombay. The governors of 
Madras and Bombay are appointed by the Crown and are as- 
sisted, as the Governor-General is, by t two councils, admiiiis- 

1 Letters and Journals of Lord ElgiUy ed. by Theodore Walroud, London, 
1872, p. 126. 
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tr^tive aid legislative’ Lieutenant-Governors, appointed by the 
Grovernor-General, and assisted by an administrative council 
only, preside over Bengal and the North West Provinces. The 
Lieutenant-Governors or Commissioners of the of . or provinces, 
who are also appointed by the Governor-General, are without 
councils. 

1031. Greater Britain. — Greater Britain, the world of English 
colonies, differs '^sery^materially from Greater (rreece. the widc- 
fepread Hellas of the ancient world. Hellas v-^as disintegrate : 
the Greeks carried with them, as of course, Greek institutions, 
but only to allow those institutions wide riiffe#entiation. In no 
way did Greo’ ‘^ttlement signify race i .tegration or a national 
nexus of i*ule. Englishmen, on the contrary, in English colonies, 
maintain a homogeneity and integration both of race and of in- 
stitutions which have drawn the four parts of the world together 
under common influences, if they have not compacted them for 
a common destiny. Throughout Edrope reformers have copied 
English political arrangements; the colonists have not copied 
them, they have extended and are perpetuating and perfecting 
them. 
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XI. 


THE GOVERNMENT OF THE UNITED STATES. 


1032. The English Occupation of America.;^ Tlie political in- 
stitutions of the UniteA States are in the main the political insti* 
tutions of England, transplanted by English colonists to a new 
soil and worked out through a fresh development to new and 
characteristic forms. Though they now show so large an adr 
ij-ixture of foreign blood, the main stock of the people of the 
United States is still of British extraction. For several genei*ar 
tions the settlements of New Englahd and the South contained 
scarcely any other element. In the North, in what is now 
Canada, and at the mouth of the Mississippi, there were French 
settlements ; in Florida there were colonists from Spain ; the 
Dutch had settled upon the Hudson and held the great port at 
its mouth ; and the Swedes had established themselves on .the 
Delaware: all along the coast there was rivalry between the 
western nations of Europ^ for the possession of the new conti- 
nent. But by steady and for the most p^rt easy steps of aggres- 
sion the English extended their domain and wop the best regions 
of the ^great coast. New England, Virginia, and the Ci.rolinas 
were ne^fer seriously disputed against them; and, these on^e 
securely taken possession of, the intervening foreigner was 
soon thrust out: so that the English power had presently a 
compact and centered mass which could not bQ dislodged, and 
whose ‘Ultimate expansion over the whole continent it proved im- 
possible to stay. England was not long in widei\mg her colo- 
nia^l borders. The French power was crushed out in the North, 
the Spanish power was limited in the South, and the colonies had 
only to become free to develop* energy mop than sufficient to 
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m&e all the lAost compei^ed-for portions of the continent thor- 
oughly English, — thoroughly Anglo-American. 

1033. Adaptation of English Institutions. — This growth of the 

English power in America involved a correspondin ^ expansion of 
English institutions. As America became English, K sglish institu' 
tions in the colonies became American. They adapted themselves 
to the new conditions and the nevr conveniences i.i political life 
in separate colonies, — colonies struggling at first, then expanding, 
at last triuAiphing ; and without losing their English character 
gained an American form and flavor. Some institutions set »ip in 
New England the men who formed Fl/moiAh had doubtless 
learned to kno. rjjfl to like while they -vere exiles in Holland; 
•hut they brought nothing with them tiiat was not suitable to 
English habit. , 

1034. It would be misleading to say that the English planted 
states in America. They planted small isolated settlements, and 
these settlements grew in their own way to be states. The sh^^v 
process was from local, through state, to national organization. 
And not everywhere among the English on the new continent was 
the form of local government at first adopted the same : there was 
no invariable pattern, but everywhere, on the contrary, a sponta- 
neous adjustment of political means to place and circumstance. 
Ify all the settlements alike English precedent was followed, but 
not the same English precedent. Each colony, with the true Eng- 
lish sagacity of practical habit, borrowed what was best suited to 
its own situation, and originated what*it coiJd not borrow. New 
England had one systeih, Virginia another, New Jersey and Penn- 
sylvania stilf a third, compounded after a sort of the other two. 

1035> The New England Colonies. — In New England the centre 
government was always the town, with its church a.|d school- 
house and its neighborly cluster of houses gathered about these. 
The soil on the coast where the first sett ers established themselves 
was shallow and slow to yield returns even to hard and assiduous 
toil ; the climate was rigorous, with its long winters and bleak 
coast winds every circumstance invited to close settlement and 
trade, to the intimate relationships of commerce and the advent- 
ures* of sea-faring rather than to the wide-spreading settlements 
characteristic of an agricultural population. 
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1036. The first New Englanders, mofeovW, wer6 most of thfem 
religious refugees. They had left the Old World to escape the 
Old World’s persecutions and in order to find independence of 
worship; they were establishing a church as well as a community; 
they acted as organized congregations ; their life was both spiritu- 
ally and temporally organic. Close geographical association, 
therefore, such as was virtually forced upon them by the con- 
ditions of livelihood by which they found themselves constrained, 
accorded well with their higher Social purposes. 'The church 
could be made,»by such association, the vital nerve-centre of their 
union : the minisler was the ruling head of the community, and 
church membership wa§ in several of the settle? _oiits recognized 
as identical with citizenship. 

1037. The Separate Towns. — The several parts of the New 

England coast were settled by independent groups of settlers. 
There was the Plymouth colony at Plymouth, and altogether, 
distinct from it, the Massachusetts Bay colony at Salem and 
Charlestown and Boston. To the south of these, founded by 
men dissatisfied with the Massachusetts government, were Ports- 
mouth, Newi)ort, and Providence, in what is now Tihode Island. 
On the Connecticut river other wanderers from Massachusetts 
built Hartford and Windsor and Wethersfield. Saybrook, at the 
mouth of the Connecticut river, was settled direct from England ; 
so also was the colony of New Haven, on the coast of Long Island 
Sound west of the Connecticut. Prom year to year the planting 
of towns went diligently on : almost every town became the pro- 
lific mother of towns, which either spraifg up close about it and 
retained a sort of dependence upon it, or, planted at a distance, 
ventured upon an entirely separate life in the wilderness. i (Com- 
pare secsf 67, 68, 70.) ,* 

1038. Union of the Towns. — Gradually the towns of each 
of the general regions mentioned drew together into the colonies 
known to later time^, the colonies which were to Jorm th^. Union. 
Plymotlth merged in Massachusetts ; Portsmouth, Newport, and 
Providence became but parts of Rhode Island ; Ne^r Haven was 
joined to Connecticut. But at first the*se larger colonies were 
scarcely more than toAvn leagues. It soitfetimes happened' that 
each town retained unaltered its separate org^inization and its vir- 
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tuS.1 independence in the yegulation of its own local affairs. In 
Bhode Island, particularly, their jealousy of each other and their 
reluctance to expose themselves to anything like a loss of perfect 
autonomy long kept the common government whifh they most of 
the time maintained at a balance between union and dissolution. 
In the other New England colonies the same i^hfiiiencps manifested 
themselves, though ^n a less degree. The towp system which 
everywhere previhled was by its nature an extremely decentralized 
form of government : government, so to say, came to a separate 
head in each locality : and the chief vitality was in the self-gov- 
erning units of each group rather than in the *bonds which con- 
nected them wrL'jf,ach other. ^ 

• 1039. Forms of Town Government. — The form of town govern- 
ment was everywhere such as it was quite natural that Englishmen 
should have setup. The names of the town officers were borrowed 
from the borough governments at home, and their duties were, as 
nearly as circumstances permitted, the same as the duties of t^e 
officers whose names they bore. The New England town was, at 
the same time, in many of its most important and characteristic 
features, rather a reversion to older types of government than a 
transplanted cutting of the towns which the settlers had left 
behind them in the England of the seventeenth century. There 
was in it none of thfe elaborated class privilege that narrowed the 
town governments of the England of that time. All the towns- 
men met in town-meeting and there elected their officers : those 
officers were responsible to them and alwuys rendered careful 
account of their actions to the body which elected them. Gen- 
erally the most important of these officers were called Selectmen, 
— men* selected by the town-meeting to carry on the nocessary 
public business of the community, — and 'liese Selectmen stood in 
the closest relations of counsel a'ld responsibility to the town- 
meeting. In the earliest times the franchise was restricted, in 
Massachusetts and New Haven at least, to th 9 se who were church 
members, and many were excluded by this rule from partic!ipation 
in the government; but even under such circumstances there was 
real and effective self-government. The tpwns lacked neitlier 
vitality nor energy, for they did not lack liberty. In the late 
days when great cities grew up, 'the simple township system had 
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to be abandoned in part; as the colonies expanded, too, tljlsj 
gained in energy and vitality as wholes, and their component 
parts, the towns, fell by degrees to a place of less exc?:usive im- 
portance in colonial affairs ; but this basis of the township was 
never lost and has remained to the present day the foundation of 
local government in New England. 

1040. ColoniaJ Organization. — As the tjpwns came together 
into the groupings which constituted the later colonies other areas 
of government naturally came into use. ‘ Townships were, for 
judicial purposes, combined into counties, and by various other 
means of organization a new nexus was given to the several parts 
of the now extended stj^te. From the first thp{.^bfiists had their 
‘general courts,’ their central legislative assemblies representa-* 
tive of the freemen. To these assemblies went delegates from 
the several towns comprised in the colony. As the colonies grew, 
their growth but strengthened their assemblies: it was in the* 
common ruling function of these that the union of the several 
parts of each colony was made real and lasting. 

1041. The sheriffs of the counties of colonial Massachusetts were ap- 
pointed by the Governor. The development of the county organization 
brought into existence, too, Justices of the Peace who met in Quarter Ses- 
sions, afterwards called ‘General Sessions,’ and who were the general 
county authority quite after the fashion of the moUier country 

1042. The Southern Colonies. — To this picture of the political 
institutions of colonial New England political and social organi- 
zation in the SoutheTrn colonies offered many broad contrasts. 
The settlers in Virginia were not religious refugees: they had 
come out for a separate adventure in political, or rather in social, 
organization, but not for a separate venture in religion; dnd the^ 
coast they happened upon, instead of being rugged and bleak, was 
low and fertile, with a kiijdly climate, deep rivers, broad stretches 
of inviting country, and a generous readiness to yield its fruits in 
their season. Theji had been sent out by a Company (the ‘ Vir- 
ginia Company ’ it was called) in England, to which the Virginia 
territory had been granted by the Crown, and they had no thought 

I'See Town and Coitnty Government in the ^nglish Colonies of\^orth 
America^ by Edward Charming, Johns Hopkins University Studies in His- 
torical and Political Science, 2d Series, pp. 40-42. r 
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buf to live under the governors whom the Company had placed 
over them. They founded Jamestown some hundred miles 
above the hiouth of the J ames river ; but J amestown was in no 
way like the New England towns, and it soon became evident 
that town life was not to be the characteristic liabit^of the colony. 
The rich soil invited to agriculture, the num^ous rivers, full and 
deep, stood ready to f^rve as natural highways, a^d as the popu- 
lation of the^ colony increased^ it spread far and wi(le along the 
courses of the rivers. 

1043. Contrasts of Character. — There was m^icb more, besides 
soil and climate and the differing conditions of settlement, that 
made the SoiitherL^colonies unlike the cobmies of New England. 
The New ISnglanders came for the most part out of the town and 
village population of the mother country : out of a very distinctly 
marked middle class with common motives and ideals; the 
more distinctly marked because most of them had had the same 
experiences and were of the same way of thinking in matters 
religion. They naturally drew together for the sort of life they 
had left behind them over sea. The settlers of the Southern 
colonies, on the contrary, came from no single class and had no 
common habit, — except the general habit of the English race. 
They had been taken by fortune, as if at haphazard, out of the 
general mass of Englishmen at home, some gentle, some common, 
some bred to comfoii;, some not, all bent upon an independent 
life and carrying in their parpose the general ideals of their race. 
Prominent among these ideals, no doubt, was this, that a gentle- 
man must livp with space of good acres about him, a lord of the 
soil. The life of the Southern colonists was not more English 
I^Jian th4t of the New Englanders; but it was much more* of the 
general pattern of English life, and more likely to keep^near the 
models set up by English gentlemei: o ’.tside the towns. There 
came a time, too, when Virginia received a strong infusion of 
Cavalier* blood, *U,nd men came to her quiet lands who had the 
air and habit of courts, the ambitions of men of caste and estate ; 
not a little of* the color English country life went out of them 
into aill the ways of the broad tide-water properties; and the 
genial air told kindly upon the new fashions. Virginia grew 
more than ever like A*ural England ; and followed the new ways 
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until the Scots-Irish came into the valley, to add another qu^ity 
and the spice of variety. Alike in the North and in the South, 
climate, soil, and every natural quality of the region chosen 
fitted the instinct of the settlers. Both lived after their kind. 

1044. Exp^nsioij without Separation. — There would appear to 
have been no idea oK)rganic separation in this southern process of 
expansion, as tliere was so often in the spreadings of the New Eng- 
land colonists. Great plantations^ indeed grew* up with an almost 
entirely separate life of their own, with their own wharves on the 
river fronts ^hd^ their own direct trade with the outer world by 
vessels which came and went between them and ^England, or be- 
tween them and the <,rading colonies to tbr^orth ; but all this 
took place without any idea of organic political separateness. 
This diffused agricultuilil J)opulation, thus living its own life on 
the great rural pi*operties which steadily multiplied in all direc- 
tions, still consciously formed a single colony, living at first 
ttider the general government of the Company which had sent 
out the first settlers, and afterwards, when the Company had 
been deprived of its charter and possessions, under the authority 
of royal governors. Its parts hung loosely together, it is true, 
but they did not threaten to fall apart : the plan .was expansion, 
not segregation. 

1045. Southern Colonial Society. — The characteristics of the 

society formed under such circumstances were of course very 
marked. Slaves were early introduced into the colony, and 
served well to aid and quicken the development of the planta- 
tion system. A great gap speedily showed itself between the 
owners of estates and the laboring classes. Where slavery ex- 
ists nianual toil must be considered slavish and all* the* ideas pn 
which Aristocracy are founded must find easy and spontaneous 
rootage. Great contraaSs of condition soon appeared, such as 
the more democratic trading communities of New England were 
not to know until* the rise of the modern industlial organization ; 
and the governing power rested with the powerful, propertied 
classes. , 

*^1046. Govemmei^t of Colonial Virginia. — The government of 
colonial Virginia bore, in all its broader features, mucli the same 
character as the rural government of England. Organization was 
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trfected through a machmery of wide counties, instead of by 
means of compacted townships. There was at the head of each 
county, under this first order of things, a Lieutenant whose duties 
corresponded roughly with those of the Lords Lieutenant in Eng- 
land. The other important executive officer; of tlie county, too, 
ill Virginia as in England, was the Sheriff. /The Lieutenant was 
appointed by the Governor, was chief of the ipilitary (militia) 
organization of fhe county, and, by virtue of his membership 
in the Governor’s Council, exercised certain judicial functions 
in the county. The Sheriff also was appointed by the Gov- 
ernor, upon the nomination of the J ustii oi. of the county. His 
duties an English rcheriff would have rej^arded as quite normal. 
*.A.nd added to these officers there was, as in England, a ‘ commis- 
sion of the peace,’ a body of justices 'or commissioners authorized 
to hold county court for the hearing of all ordinary cases not of 
•grave import; authorized to levy the county taxes, to appoint 
surveyors of highways, to divide the county into precincts; 
empowered to act as the general administrative authority of 
the county in the management of all matters not otherwise as- 
signed. The Episcopal church had the same official recognition 
in Virginia as in England and contributed the same machinery, 
— the machinery of the vestry, — to local government. Even 
the division of the* ‘ hundred ’ was recognized, so close was the 
outline likeness between tlu’ institutions of the mother country 
and those of her crude child in the yrest The system was un- 
democratic, of course, as was its model: ‘^the dominant idea,” 
as Mr. Ingle says, “ was gradation of x)ower from the Governor 
downward^ not upward from the people.”^ The Justices, like 
fhe othfer officers of the county, were appointed by the Governor, 
and held only during his pleasure : the whole system reifited upon 
a frank centralization. But still t>ior<* > 'as liberty. There was 
strong local feeling and individual pride to counteract the sub- 
servieney of the officers : those officers showed a more or less 
self-respecting independence in their administration; and at 
least the spirit of English self-government was kept alive. 

1 Local Institutions in Virginia, by Edward Ingle, Johns Hopkins Uni- 
versity Studies in Historical and Political Science, 3d Series, p. 97 (con* 
tiuuous, p. 199). 
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1047. Virginia’s Colonial Assembly. The vital centre of fiie 
political life of the colony Avas her representative assembly. So 
early as 1619, only twelve years after the foundation of ^^he colony 
(1607), the Virginia Company, then still in control, had called 
together in the colony, through its governor, an assembly repre- 
senting the several plantations then existing, which were in this 
way treated as independent corporations en^tled to a represent- 
ative voice in colonial affairs. Later years s^tw the Assembly 
developed upon the basis of a representation by towiis, hundreds, 
and plantations: and even after the governors sent out by the 
Company had been supplanted by royal governors this represent- 
ative body, this Hous^ of Burgesses, as it^me'to be styled, 
continued to exist, and to wax strong in control. It was some* 
time before the area of the bolony justified that broader division 
into counties which was so characteristic of later days, and which 
changed very radically the system of representation. The* 
‘ ttowns ^ and ‘ plantations ’ of the early days seem to have been 
known, at any rate for purposes of representation, as ‘ boroughs,' 
and the representative house got its name, ‘ House of Burgesses,' 
before county representation grew up. The first Assembly, that 
of 1619, sat in joint session with the Governor and his Council, 
but the more fully developed assembly of later times sat apart 
as a distinct and independent body. It was* this elective repre- 
sentation in the government of the colony which made and kept 
Virginia a vital political UT]it, with a real organic life and feeling. 

1048. The Constitittions of the other Southern Colonies corre- 

sponded in the main with the constitution of Virginia. They, 
too, had the county system and the ge^neral representation in a 
central * assembly, combined with governors and c'oundils ap- 
pointed Ky the CroAvn. All save Maryland. Her constitution 
differed from the others np.ainly in this, that in place of the king 
stood a ‘ proprietor,' to whom the fullest prerogatives of govern- 
ment had been granted. * 

1049*. The Middle Colonies had a mixed population. New 
York had been New Netherland, and the Delaware had been 
first settled by the Swedes and then conquered by the Dutch, 
When the territory Avhich was to comprise New York, i^ew 
Jersey, Delaware, and Pennsylvania fell in^o the hands of the 
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English the foreign element was not displaced but merely domi- 
nated; and to a large extent it kept its local peculiarities of 
institution*. For the rest, the English settlers of the region 
followed no uniform or characteristic method of organization. 
The middle colonies, though possessed of a ^rich soil, had also 
fine seaports which invited to commerce their (dimate wa^s 
neither so harsh as Jhat of Kew England, nor so mild and be- 
guiling as that of the southern colonies. Their people were of 
all sorts and origins. 'They* built towns and t’adeti, like the 
people of New England j they also spread aln-oad over the fertile 
country and farmed, like the people of Vii.d’iia. They did these 
things, moreover, ^rthout developing the town system of 

New England or the plantation system of Virginia. Townships 
they had, but counties also; they w-ere simple and democratic, 
like the New Englanders, and yet they were agricultural also, 
like the Virginians : in occupation and political organization, as 
well as in geographical situation, they were midway between 
their neighbors to the north and south. 

1050. The Charters: Massachusetts.— The political relations 
of the colonies to the mother country during the various develop- 
ments of wliicli I have spoken were as various as their separate 
histories. The three New England colonies, Massachusetts, 
Ehode Island, and* Connecticut, possessed charters from the 
king which virtually auth('rized them to conduct their own 
governments without dire<‘t interference on the part of the 
Administration at home. During the firjit years of English 
settlement on the American coast it had been the prac,tice of 
the government dn England to grant territory on the now 
^ontineAt to companies like the Viiginia Company of which I 
have spoken, — grants which carried with them theMright of 
governing the new settlements subjtet.*o-dy to a general super- 
vision on the part of the home authorities. The colony of 
Massachusetts Bay was established under such an arrangement: 
a Company, to which special privileges of settlement and govern- 
ment had been granted^ sent out colonists who founded Salem 
and Boston ; but the history of this Company was very diffei*ent 
from the history of the Virginia Company. The Virginia Com- 
pany tried to manage their colony from London, where the 
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members of the Company, who were agtive liberals and thereftre 
not very active courtiers, presently got into trouble with the 
government and had both their charter and their colony taken 
away from them. 'I'he Massachusetts Company, on the otlier 
hand, itself came, to America, and, almost unobserved by the 
powers in London,\rected something very like a separate state 
on the new continent. Its charter was received in 1629 ; in IG^O 
it emigrated, governor, directors, charter, and all, to America, 
bringing a numerous body of settlers, lounded Salem, Boston, 
and Cambridge, and put quietly into operation the complete 
machinery of g&vernment which it had brought with it. Jt 
created not a little stir^iii official circles in ^Jjjglalfd when it was 
discovered that the Company \vhich had been given rights of 
settlement on the New England coast had left the country and 
was building a flourishing set of independent towns on its terri- 
tories; but small colonies at a great distance could not long 
retain the attention of busy politicians in London, and nothing 
was done then to destroy the bold arrangement. Fatal collisioji 
with the home government could not, however, it turned out, be 
permanently, or even long avoided by the aggressive, self-willed 
rulers of the Massachusetts Company. Many of the laws which 
they passed did not please the Ci*own, — particularly those which 
set up an exclusive religion and tolerated n^ other; they would 
not change their laws at the Crown’s bidding ; and, though the 
evil day was postponed, it came at last. In 1684 the contest 
between Crown and ‘ colony came to a head, and the charter of 
the Massachusetts Company was annuLed. Before a change 
could be effected in the government, indeed, the.king, Charles IT., 
died, ajid at the end of the troublous reign of JaCmes«=II. the 
colonists^ quietly resumed their charter privileges; but in 169^ 
the government of Willem and Mary was ready to deal with 
them, and a new form of colonial organization was forced upon 
them. They were compelled to take a governor tfrom the king ; 
the ro^al governor appointed the judicial offi(iers of the colony 
and controlled its military forces ; and, although /be colonists 
retained their assei^bly and through tftat assembly chose the 
governor’s council, the old charter privileges were permanently 
lost. * 
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1.051. The Connecticut Charter. — Ehodc Island and Connecti- 
cut were smaller and more fortunate. The town of Say brook, 
at the mouth of the Connecticut river, had been f( untied under 
a charter granted to two English noblemen, and con isted. there- 
fore, of immigrants direct from England; Raybrook did not 
grow rapidly and proved a comparative fai,Vire. I'ne successful 
and dominant settlenjent on the Connecticut wa^ that wliich was 
founded higher dp the river at Hartford, by men from Massa- 
chusetts who had neither charter nor any other legal lights, but 
who had simply come, settled, and made a written constitution 
for themselves. New Haven, westwart] cf the river on the 
shore of the soun."\ had been cstablislie<^ by a band of English 
•immigrants equally without charter lights, but equally ready 
and able to construct a frame of government for themselves. 
Some thirty years after their settlement, the leaders of the 
Connecticut colony,’ up the river, which meantime had beconn 
an extended cluster of towns, decided that it was time to obtain 
a charter. Accordingly they sent their governor, Winthrop, to 
England to procure one. He was entirely successful, much more 
successful than was pleasant to the settlers of the New Haven 
district ; for l^e had obtained a grant which included their lauds 
and colony and which thus forced them to become a part of 
‘Connecticut.’ SaJ^brook had already been absorbed. The 
charter gave the colonists ^abstantially the same rights of self- 
government that they had iiad under fheir owui written constitu- 
tion, adopted upon their first settlement ; it was, in other words, 
just such a charter as Massachusetts then enjoyed. And, unlike 
Massachusetts, Coimectieut kept her charter, kept it not only 
through colonial times to the Revolution, but made it# at the 
Revolution her state constitution, and was content to l^ve under 
it until 1818. Her shrewdness, her of timely concession, 
and her inoffensive size enabled hei to turn away from herself 
each successive*danger of forfeiture. 

1052. Rhode Island's Charter. — Rhode Island was siinilarly 
protected by fortune and sagacious management. Roger Wil- 
liam§, the energetic leader of settlement in J;hat region, obtained 
a charter from Parliament in 1044, which was confirmed in 1654, 
and replaced by a new charter, from Charles II., in 1663, the year 
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after Connecticut obtained its legal prysrileges through the instfu* 
mentality of Winthrop. As New Haven and Connecticut were 
joined by Winthrop^s charter, so were the towns of the Rhode 
Island country united by the charters obtained by Williams, 
under the style * Rhode Island and Providence Plantations,^ — a 
title which is still t^ full official name of the state. The charter 
of 1663 was ret£^ned by the people of Rhod^ Island even longer 
than the people of (Connecticut retained theirs. * It was not radi- 
cally changed until 1842. 

1053. Propijetary Governments. — The governments of almost 
all the other colonies were at first ^proprietary’; those of Mary- 
land, Pennsylvania, an(J Delaware remained pj^oprietary until the 
Revolution. Maryland was granted to the (Calverts, Lords Balti-* 
more; Pennsylvania and Delaware were both included in the 
grant to William Penn ; New York was bestowed upon James, 
Duke of York, upon whose ascension of the throne, as James II.j 
it** became an immediate province of the (Crown; New Jersey, 
originally a part of New York, was first bestowed by the Duke 
of York on Lord John Berkeley and Sir John Carteret, was after- 
wards divided, then sold in part, and finally surrendered to the 
Crown (1702) ; the Carolinas aiid Georgia in the same way, given 
at first to proprietors, passed v^ry soon into the hands of the 
royal government. New Hampshire, after ‘several attempts to 
unite with Massachusetts, fell quietly into the status of a royal 
colony, without having had either a charter or even any regularly 
ordered proprietary ^fcage of existence. 

1054. Government under proprietors meant simply government 
by governors and councils appointed \\y the proprietors, with in 
all case« a right on the part of the people to exercise sulJJitantiaJ 
control cfver the government through representative assemblies. 
The private proprietors,,, like the great public proprietor, the 
Crown, granted charters to their colonies. The charter which 
Penn bestowed upoii Pennsylvania is distinguished as one of the 
best-cdhceived and most liberal charters of the time; and under 
it his colony certainly enjoyed as good government as most of the 
colonies could securq 

1055. Direct Government by the Crown* which came in turn to 
every colony except Rhode Island, Connecticut, Pennsylvania, and 
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Delaware, involved the appointment of governors by the Crown, 
and also, everywhere except in Massachusetts, the appointment 
of the gO'. ernor^s council. It generally involved also the depend- 
ence of the colonial judiciary, and in general of the v/hole admin- 
istrative machinery of government, upon the ^ royal will; but it, 
nevertheless, did not exclude the colonists frj:in substantial powers 
of self-government. Everywhere legislators disc* oiined governors 
with the effective whip of the money power, and everywhere the 
people grew*accustome(l to estfeem the managomeiiu ot their own 
affairs, especially the control of their own taxes, i|iatter-of-course 
privilege, just as much the inalienable I'.^Lt df Englishmen in 
America as ot*Engbshinen in England. ^ 

• 1056. Development of the Assemblies. — It was, indeed, as a 
matter of course rather than as a matter of definite legal right 
that the powers of the colonial assemblies 'waxed greater and 
greater from year to year. Parliament would have been wise to 
continue the policy of neglect which had been the opportunii;y 
of the colonies in the development of their constitutional liberties. 
Left to themselves, they quickly showed what race they were of. 

As Burke said, in their justification, they “had formed within them- 
selves, either by royal instruction or royal charter, assemblies so exceed- 
ingly resembling a parliament, in all their forms, functions, and powers, 
that it was impossiWc they should not imbibe some opinion of a simi- 
lar authority. At the first d»'.;igiiation of these assemblies, they were 
probably not intended for ..nything more (nor perhaps did they think 
themselves much higher) than the mui'iicipal corporations within this 
island, to which some at present love to compare them. But nothing in 
progression can rest on its original plan. . . . Therefore, as the colonies 
prospered and increased to a numerous and mighty people, spreading over 
a ver^i greet tract of the globe, it was natural that they should attribute 

• to assemblies so respectjible in their formal constitution some part of the 
dignity of the great nations which tls^'y renresented. No fenger tied 
to by-laws, these assemblies made acts c€ all sorts and in all cases 
whatsoever. They levied money, not for parochial purposes, but upon 
regular grants to the Crown, following all the rul^s and principles of a 
parliament, to which they approached every day more and more* nearly. 

. . . Things could not be otherwise ; and English colonies must be had 
on these terms, or not h id at all. In the meantime neither party felt 
apy. inconvenience from this double legislature [•the parliament of ifng- 
land, that is, and a colonial legislature], to which they had been formed 
by imperceptible habits, and old custom, the great support of all the gov- 
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cmments in the world. Though these two JegisJature.4 were' sometiAes 
found perhaps performing the very same functions, they did not very 
grossly or systematically clash. ... A regular revenue, by tje authority 
of Parliament, for the support of civil and military establishments, seems 
not to have been thought of until the colonies were too proud to submit, 
too strong to be fo^ed, too enlightened not to see all the consequences 
which must arise fr^ such a system.’* ^ 

1057. In snclf assertions of a right of plrliqmentaiy self-gov- 
ernment it might be expected that #the charter colonies would be 
most forward; but, as a matter of fact, such was not the case. 
Massachusetts^ was ever, indeed, very stubbornly and heroically 
attached to her liberties, but the royal colony of Vkginia was not 
a whit behind her. Tht assemblies of the r(^al colonies, no less, 
than those of the charter governments, early, and as if by an 
instinct and habit common to the race, developed a consciousness 
and practice of local sovereignty, which comported well enough, 
indeed, with a perfect loyalty, — long-sulfering in respect of Navi- 
gation Acts and all like attempts of the mother country to regu- 
late their place in the politics and coiiumerce of the outside world, 
— but which was from the first prompt to resent and resist all 
dictation as to the strictly interior affairs of the settlements. 
And the same was true of the proprietary colonies, also. Mary- 
land assumed the same privileges that Virginia insisted upon, and 
even Pennsylvania, with its population compounded of English, 
Dutch, and Swedes, manifested not a little of the same spirit of 
independent self-direction. * 

1058. Development of Constitutional Liberty in the Colonies. — 

There was, therefore, a comparatively uniform development of 
constitutional liberty throughout the cblonies. Everywhere the 
same general causes were operative. The settlement and develo]V 
ment of ^ new country gave to the elective governing bodies of 
the colonies a wide and Various duty of legislative regulation ; 
the newness of the country created everywhere substantially the 
same new conditions of social relationship; everywhere, and 
more and more as the years went on, there was a very general 
participation in communal and colonial i affairs by the mass of 

1 “Letter to the Sheriffs of Bristol,” Works (ed. Boston, 1880), Vol. If., 
pp. 232, 233. * •: 
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th# people most interested and democratic institutions brought 
in their train equality of law and a widespread consciousness of 
community' of interest. Each colonj’’ grew, the while, more and 
more vividly conscious of its separate political pcrso'*ality in its 
relations with the other colonies and with the ruling powers in 
England. • 

1059. Political S3riiipathy of the Colonies. — The substantial 
identity of institutional development in the several colonies 
ai)pears in nothing more eleaVly or conclusively thau in tlndr 
close and spontaneous alliance against England at the lie volution. 
Despite very considerable outward dill’oron of social condition 
and many a])parei|t divergencies of ikLer st as between colony 
^nd colony, they one and all wanted the .^ame. revolution. Almost 
without hesitation they ran togethe** to cooperate by the same 
means for the same ends. They did not so much make a common 
cause as have a common cause from the first. The real concrete 
case of revolution, it happened, was made up between Englajid 
and Massachusetts. To the politicians in the mother country it 
seemed possible to divide the colonies on grounds of self-interest. 
Apparently colonies so utterly different in every outw^ard aspect, 
so strongly contrasted in actual economic, condition as Ma^ssachu- 
setts and Virginia., could easily be phayed off against one another. 
But we now know 1 k)w little foundation of fact such a view had. 
Boston’s trade was offered t •. Salem, her commercial rival, as a 
bait to catch Salem’s acqujt'^cence in the stringent Boston Port 
Bill which shut l^oston off from all trade ; but Salem would not 
have it. What was to prevent similar treatment of herself in the 
future? More striking still, distant Virginia sounded tlie call 
to revolution in behalf of Massachusetts?. The contest w'as 
political, she clearly perceived, not economical, — a cj)ntest of 
principle, not a contest for any tempuraiy interest or momentary 
advantage. From the point of view of politics Massachusetts’ 
quarrel was Vkginia’s also. Virginia spoke at once, therefore, 
and as a leader, for combination, for a joint resistance Ho the 
aggressions of the home government, and at length for inde- 
pendence and a per])etual union between the colonies. For jbhe 
shoftest possible tiin^, did the struggle remain local; almost 
immediately it becgjne ^continental.’ 
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1060. American as compared with English Constitatiokal De^l- 

opment. — There was in this development of self-government in 
America a certain very close resemblance to the development of 
self-government in England; but there were also other points 
of very strong and obvious contrast between the institutional 
histories of thfe tw^ountries. Both in England and in America 
the process of institutional growth was in the same direction. 
It began with small, hardy, deep-rooted local •institutions, with 
small self-directing communities,^ and Widened fr8m these to 
national institutions which bound the constituent communities 
together in a str6ng and lasting central union. England began 
with her village communities and her judicjg,! ^htmdreds,’ with 
the primitive communal institutions of the Teutonic folk ; these 
were first gathered to a head in the petty kingdoms of the days 
of the Saxon Heptarchy; another step, and these one-time petty 
kingdoms were merely the counties of a wider union, and 
IJligland was ready for the amalgamation of the Norman rule, 
— for the growth of her parliaments and her nationality. In 
like manner, the United States began with isolated settlements 
upon a long coast, settlements separate, self-contained, self- 
regulative; these in time merged in numerous petty colonial 
states; and finally these colonihl states fitted themselves to- 
gether into a national union. * 

1061. Process of Growth in America Federation, in England 
Consolidation. — But the means of integration were in the two 
cases quite diverse.* American integration has been federal; 
English, absorptive, incorporative. The tolier stages of federa- 
tion did not appear in the Southern colonies ; because there the 
unity pf the first settlement was generally not brokeii; the 
Virginia ^f the Eevolution was but an expansion of the James- 
town settlement; growth by agricultural development was not 
disintegration like growth by town establishment. But in New 
England the procesg was federative from the first,.finding,it8 most 
perfect type, probably, in Ehode Island, whose town atoms drew 
so slowly and reluctantly together and so long stputly resisted 
the idea that they h^d in any sense been Absorbed or subordinated 
under the operation of the charters of ‘ Ehode Island and f^lovi- 
dence Plantations.' What was at first emere confederation 
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between these smallest uni <s, however, by degrees became virtual 
coalescence, and the absorbed towns finally formed but subordi- 
nate parte in the new and larger colonial units which drew 
together in the Continental Congresses. Between these larger 
units, these full-grown colonial states, union vas ironi the first 
distinctly federative, matter of concession -vud contract. They 
were united in entirely voluntary association, as the Saxon 
kingdoms were ifbt. 

1062. Conscious Devdlopme&t of Institutions in America. — 

Throughout their development the colonies presented a marked 
contrast to English development in this, tnat* the formulation 
of their institution • was conscious and ^ deliberate. The royal 
tjolonies, like the proprietary and the charter colonies, exercised 
their rights of self-government undei * written grants of privilege 
from the Crown : their institutions grew within the area of 
written constituent law 5 from the first they had definite written 
‘constitutions’ wherein the general fabric of their governmeijfcs 
was outlined. Constitution by written law, therefore, became 
very early one of the matter-of-course habits of colonial thought 
and action. When they cast off their allegiance to Great Britain 
their self-constitution as independent political bodies took the 
shape of a recasting of their colonial constitutions simply. Rhode 
Island and Connecilcut, as we have seen, did not even find it 
necessary to change their charters in any important particular: 
they already chose their o\vn governors and ofiicials as well as 
made their own laws. The other colonies, with little more 
trouble, found adequate means of self-govcriimeiit in changes 
which involved hardly more than substituting the authority of 
the pecJple for the authority of the Engli h Crown, ljut the 
charter, the written constituent law, ’”as l etained : the pew gov- 
ernments had their charters which emapated from the people, as 
the old governments had had theirs given by the king. Popular 
conventions took the place of the Privy Council. The colonists 
were not inventing written constitutions ; they were simjfiy con- 
tinuing their former habitual constitutional life. 

1063. English Law and Precedent. — Whatever the form, of 
colonial institutions, however, their substance and content were 
thoroughly English.« In a sense, indeed, even the forms of colo- 
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nial constituent law may be said to have been English, since it 
was English practice which originated the idea and habit of giv- 
ing written grants of privilege to distant colonies. Tfie colonial 
law of Canada and Australia stands to-day in much the same 
relation to the law of the mother country that the law of the 
American colonies oV^re to the law Avhich created them (sec. 1024). 
Within the constitutions of the colonial ai^d revolutionary time, 
at any rate, English law and precedent were ‘^closely followed. 
The English common law has gone with Englishmen to the ends 
of the world. #The English communities in America were but pro- 
jected parts of the greater English community at hoqie ; the laws of 
private and personal relationship which obtained in England were 
recognized and administered also in the colonies ; and when, af 
the time of the llevolution*, the colonists developed out of their 
charters the constitutions under which they were to live as inde- 
pendent commonwealths their first care was to adopt this common 
larv under which they had always acted. Important modifications 
were made, it is true, in the law thus adopted. It was purged 
of all class privilege, of all church j^rerogative, of all tilings in- 
compatible with the simple democratic society of the new world ; 
but no real break was made with the principles of, English legal 
precedent and practice. 

1064. Quite as naturally and quite as com*pletely was English 
practice adhered to in the public law of the (*olouies and of the 
independent commonwealtihs into wdiich they grew. The re- 
lations of the coloiAal legislatures with the colonial governors 
were substantially the relations of King and Parljament repro- 
duced on a small si^ale, but with scarcely less* earnestness and 
spirit. « In all respects, except that of the erection of a* responsibly 
ministry fi*epreseii ting and shielding the executive, the relations 
of the peoj)le to their governments suggest English precedent. 
The powers of the executive were, in small, the powers of the 
Crown. The courts were constituted as the English couits were, 
and followed the same rules of procedure. The English in 
America, being men of the same practical political race as Eng- 
lishmen in England, Mr lick out not a few lines of development of 
their own in suiting their institutions to the daily needs of a new 
civilization and to novel conditions of social organization ] Ameri- 
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C£fti politics were not long ^n acquiring in many respects a charac- 
ter peculiarly their own. But the manner of development was 
English throughout : there was nowhere any turin ig of sharp 
corners: there was nowhere any break of continuity. To the 
present day our institutions rest upon found tiim? as old as the 
Teutonic peoples. * 

10C5. Union: Preliminary Steps. — How m.ch of political 
precedent that was their own the colonists had devoloped- ap- 
peared mos^ distinctly' when* they came to put the timbers of 
their Union together in the days succeeding the Revolution. The 
colonies cannot be said to have framed aii^ federative constituent 
law until 177/, when the Articles of (. o:^lederation were drawn 
nip. Before that time they had cooperated without any determi- 
nate law of cooperation, acting rather iqion the suggestions of 
international procedure than upon any edear recognition of corpo- 
rate combination. Preparations for union there had been, and 
signs of its coining ; but no more. For a period of forty ye^rs 
following the year 1643 the New England colonies had held 
together in a loose confederation against the Indians; in 1754 
colonial delegates who had met at Albany for conference with 
representatives of the Six Nations discussed a premature plan of 
union; in 176.^ delegates from /line of the colonies met at New 
York and uttered in» behalf of till English Americans that protest 
against taxation by Parliann>nt which gave the key-note to the 
revolutionary movement tln.t followed; and in 1771 sat the first 
of the series of ^ (Continental Congresses ’ with which began 
American union. But* in none of these steps was there any 
creation of organic union: that was to be the result of slow 


processes, and was to be effected only by t ■ c formulatioiji of an 
entirely new body of law. 


1066. SeparatenesB of the Colonial OovemmentB. — It is very 
impoitant, if a just view is to be fonned of the ijrocesses by which the 
Union was constructed, to realize the complete separateness of Sie gov- 
ernments of the colonies. They all held substantially the same general 
relation to the English aiUhorities; they liad a common duty as towards 
the»distant country from which they had all comc»out ; hut they were ‘not 
connected with each other by any bonds of government on this side the 
sea. Each of the colpnies had its Separate executive officials, le-ishUuro, 
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and courts, which had no connection whatever with thh officers, legidHu 
tures, and courts of any other colony, llieir cooperation from time to 
time in meeting dangers which threatened them all alike was f atural and 
spontaneous, but it was intermittent; it rested upon mere temporary 
necessity and had no basis of interior organic law. The colonists had 
many grounds^of sj^ppathy. Besides possessing the same blood and the 
same language, they’ entertained the same ideas about political justice ; 
their dangers, whether proceeding from aggressions on the part of the 
French and InAans which threatened their liv^s, ^r from aggressions 
by Parliament which threatened theis liberties, were common dangers : 
they were one and all equally interested in the successful development 
and liberal govarijment of the new country with which they had identified 
themselves. But the motive of their endeavors was always the preserva- 
tion of their internal aiyl separate self-governme|jjt ; their liberties were 
historically coincident with their separate organization and rights as dis-* 
tinct governments. It was only by a slow and hard experience of the 
fatal consequences of any other course that the colonies were brought to 
subordinate themselves to a central authority which could go further than 
mere conference and command them. They saw from the first the neces- 
sity for cooperation, but they did not see from the first the absolute 
necessity for union. Very slowly, considering the swift influences of 
revolution amidst which they worked, and very reluctantly, considering 
the evident dangers of separation which daily looked them in the face, 
did they construct the union which was to deprive them of the fulness 
of their loved independence. ^ . 

1067. The Confederation. — It was not until* 1781 that a founda- 
tion of distinct written law was put beneath the practice of union; 
it was not till 1789 that the law of the union was made organic. 
In 1781 the Articles of Confederation were finally adopted which 
had been proposed by the Continental Congress of 1777. But 
those Articles gave no real integration tp the confederated states: 
they wqre from the first a rope of sand which could bind lio one. 
They di(^ little more than legitimate the Continental Congress. 
Under them the powers of the Confederation were to be exercised 
by its Congress ; its only executive or judicial organs were to be 
mere committees or, agencies of the Congress ; and it was, in fact 
to have no real use for executive parts, for it was to have no 
executive rights. Its function was to be advice, not command. 
It kung upon the wi^l of the states, being permitted no effective 
will of its own. The Articles were in effbet scarcely more than 
im international convention. ' r 
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* 1068. The Arttolee of ronlederation formally vested the exercise 
of federal functions in a Congress just such as the Continental Con- 
gresses hrd been, — a Congress, that is, consisting of delegates from the 
several states, and in whose decisions the states were to have an abso-* 
lutely equal voice. No state, it was arranged, should have her vote in 
the Congress unless represented by at least two delegates, and no state, 
on the other hand, was to be entitled to send mo^ than seven delegates ; 
whether she sent two or seven, however, her vote v as to be a single vote, 
upon which her delegjftes were to agree. The ',ovcm1nen(. thus consti- 
tuted was oflOcially known las “ Th'i United States in Congress assembled.” 
For the exercise of representative functions it was very liberallv and com- 
pletely equipped. To it the independence of the sf^ve^ai itates in dealing 
with foreign powers was entirely subordinated. Ii alone was to conduct 
international correspitndence and sanction international agreements; it 
* was to control the army and navy of the ConfeJ ration ; it was to preside 
over federal finances, doing all the borrosyng and all the spending that 
might be necessary for the purposes of the common government ; it was 
to determine the value of current coin and the standards of weights and 
measures ; it was to be arbitrator in disputes between the states ; in brief, 
it was to be the single and dominant authority for all the graver comm;Ai 
interests of the constituent states: its representative position was emi- 
nent and complete. 

1069. WeaknesB of the Confederation. — But it was given abso- 
lutely no executive power, and was therefore helpless and contemptible. 
It could take no important resolu|;iou without the difficult concurrence 
of nine states, — a concurrence made all the more difficult by the fact that 
the removal of the pressure of the war with England very greatly abated 
tlie interest of the states in the functions of the central Congress, and led 
some of them to fail again and again to send any delegates to its sessions. 
Its chief executive agency was a committee of ^ts members represent- 
ing all the states (hence called the “Committee of States”) and bound 
by the same hard rule of obtaining the concurrence of nine of its thir- 
teen members to every important executive step. Above all, its only 
^ power “^to govern was a power to advise. It could ask the states for 
money, but it could not compel them to give it ; it could ask ^them for 
troops, but could not force them to heed the requisition ; it could make 
treaties, but must trust the states to fulfil them ; it could contract debts, 
but must rely upon the states to pay them. It was a body richly enough 
endowed with prerogatives, but not at all endoweu’with powers. ^“The 
United States in Congress assembled” formed a mere consultative and 
advisory boaii. 

, ■> 

1070. Need of a Bdtter Union* — It was the fatal executive 
Impoteiicy of the Coi^'federation which led to the formation of the 
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present stronger and more complete government. The old (Con- 
tinental Congresses had sufficed, after a fashion, to keej) the 
colonies together so long as the pressure of the wa/ continued. 
Throughout tliat war there had been, despite inuch indilference 
now and again oiMhe part of some of the colonies to their duty, 
and of not a littli^ positive dereliction of plain obligations, a 
remarkable degree of energy and unity of ^jtion among the con- 
federated colonists. But when the pressure*' of the war was 
removed there was an ominous 'access* of indifference, an ill- 
boding decrease of respect for plighted faith between the states. 
Signs fast multiplied both of the individual wejikness of the 
states and of the grow^.h of threatening jealousies between them. 
A war of tariffs began between neighbor states on the seaboard, 
notably between New Yosk and New Jersey and between Vir- 
ginia and Maryland. In Massachusetts there flared out, by 
reason of the poverty engendered by the war, a rebellion of 
(tabtors under Daniel Shays which it was for a moment feared 
the state authorities might find it impossible to cope with. It 
speedily became evident that, both for the sake of internal order 
and of interstate peace and goodwill, a real central government 
was needed. Central consultation would not suffice ; there must 
be central government. The Oonfederation, therefore, was no 
real advance uj)on tlie old Continental Cbngresses. Before a 
single decade had passed over the new government with its fair- 
spoken Articles a new union had been erected and the real his- 
tory of the United S'tates begun. 

1071. The Constitution: Colonial Precedents. — The present 
Constitution erects a very different gov^eriimeiit.' It is the charter 
of a f€/Ieral state, which has a commanding law and* an llidepey- 
dent poyer of its own, whose Constitution and law are the supreme 
law of the land. The Convention which framed the new Constitu- 
tion met in Philadelphia in May, 1787, and fused together over 
the slow fires of prolonged debate the elements of English and 
colonial precedent which were to constitute the government of 
the United States. In the debates of that Conwjmtion during 
that memorable suqimer are to be react the particulars of the 
translation of English precedent into A\nerican practice niade 
during the formative colonial jJeriod. Thiough the iiistrumen- 
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tility of the ^ able men .who composed that extraordinary as- 
sembly, the government f the [Jnited States was fitted out 
with tho full experience of the colonies and of the revolu- 
tionary states.^ It was arranged that the legislate ^ of the new 
federal government should consist of two h^.use^ i.ot in direct 
imitation of the English system, whose ^ House of Lords we 
did not have the n^aterials for reproducing, bpt m conformity 
with an almost 'universal example set by the ? "ates. A single 
state furnisbed the precedent in accordance with which a real 
difference of character was given to the two houses. The lower 
house of the, Connecticut legislature was constituted by an equal 
representation of the towns of the state . »x^iiile her upper house, 
•composed of the governor, lieiitenant-go\ ernor, and twelve ‘ as- 
sistants,’ represented her people Sl large: and Connecticut’s 
example showed the Convention a convenient way of compro- 
•mise by which they could reconcile the two parties within it 
which were contending, the one for an equal representation*^ of 
the states in Congress after the absolute manner of the Confed- 
eration, the other for a proportional representation of the people. 
The Senate, it was agreed, should represent the states equally, 
the House of, Kepresentatives the people proportionally. The 
names Senate and House of Itepresentatives were to be found 
already in use by Several of the states. The single Executive, 
the President, was an obvious copy of the state governors, many 
of whom at that time bore the name (\f president; his veto power 
was to be found formulated ready to hand In the constitution of 
New York ; a method of impeachment was already prepared in 
the constitutions *of half % dozen states. Several states had also 
J;he office oT Vice-President. With a fine insight into the real 
character of the government which they v ere constructing, the 
Convention provided that its judicmw should be placed, not 
under the President or the houses, but alongside of them, upon 
* ^ •• 

1 In describing the work of the Convention I follow here Professor Alex- 
ander Johnston’s admirable exposition given in the New Princeton Review 
for September, 1887, unde-j the title “The First Century of the Constitu- 
tion.;' A conveiient brief survey of the chief features of the state consti- 
tutions at the time of the formation of the present government of the Union 
may be found in HUdrebh, Vol. HI., Chap. XLIV. 
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a footing of perfect equality with thenj. A similar arrangemeht 
obtained under the state constitutions. The function of constitu- 
tional interpretation was nowhere explicitly conferred, btit existed 
in the nature of the case. It, necessarily as' old as written char- 
ters and constitutmns, was an inevitable corollary to their funda- 
mental proposition of^a gift of limited powers. Written constitu- 
ent law is by its^ very nature a law higher than any statute the 
legislature acting under it can enact, and by tltat law, as by an 
invariable standard, must the courfs test all acts of legislation.^ 
The colonial pourts had once and again upon this principle 
questioned the v^idity of colonial legislation, and ^the Supreme 
Court of the United ^tates had long had ta prototype in the 
Judicial Committee of the Privy Council, whose function it' 
was to hear appeals from- Lhe colonies, and whose practice it 
had been to pronounce against all laws incompatible with the 
royal charters (secs. 924, 1024).® 

1072. When they came to equip Congress with powers, the Con- 
vention adopted the plan of careful enumeration. They set out the 
acts of government which were to be permitted to the legislature 
of the new government in a distinctly cast list of eighteen items. 
Even in doing this, however, they may be said to have been simply 
recording the experience of the Confederation. They were giving 
Congress the powers for lack of which the Congress of the Con- 
federation had proved helpless and ridiculous. It was only when 
they came to construct the ijiachinery for the election of the Presi- 
dent that they left the field of American experience and English 
example and devised an arrangement which was so original that 
it was destined to break down almost ;as soon ‘as it was put in 
operation. * ^ ^ 

1073.^ This general statement of the broader features of the selective 
work of the Convention wilt suffice for the present : other more particular 
references to state precedent and experience may be made in their proper 
connections in our farther discussion of the government. I wish in these 
paragtaphs only to fix the attention of the student, by way of preparation, 
upon the instructive fact that the work of the Convention was a work of 

I, 

ilSee A. V. Dicey, Th% Law of the Constitution^ Chap. If I. ; and J. Bryce, 
The American Commonwealth, Chap. XXIII. 

‘ S^^Brinton Coxe, Judicial Power and UnconstUutional Legislation, 
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•election/ not a work of creation, and that the success of their work was 
not a success of invention, always most dangerous in government, hut a 
success of judgment, of selective wisdom, of practical sagacity, — the only 
sort of success in politics which can ever be made permanent. 

1074. Character of the New Oovemment. — Tjt is one of the dis- 
tinguishing characteristics of the English race wliose political, 
habit has been transmitted to us through thd" sagacious generation 
by whom this goverrfment was erected that the}? have never felt 
themselves bound by the logi^ of laws, l>ut only by a practical 
understanding of them leased upon slow precedent. F(/i- this race 
the law under wliich they live is at any parti u lAr time what it is 
then understood to h^; and this understandii g of it is compounded 
of the circumstaucf!s of the time. Absi'.ute theories of legal 
consequence they have never caredLix) follow out to their con- 
clusions. Their laws have always been used as parts of the 
practical running machinery of their politics, — parts to be fitted 
from time to time, by interpretation, to existing opinion and social 
condition. 

1075. Character of the Government Changes with Opinion. — 

It requires a steady, clear-viewed, thoroughly informed historical 
sense, therefore, to determine what was at any given time the 
real character "of our political institutions. To us of the present 
day it seems that the (’onstitution framed in 1787 gave birth in 
1789 to a national government such as that which now constitutes 
an indestructible bond of unio!) for the states ; but the men of that 
time would certainly have laughed at any such idea, — and for the 
English race, as I have said, every law is what those who admin- 
ister it think that* it is. The men of 1789 meant to form a more 

ij 

perfect union ” than that which had existed under the Confedera> 
fion : they saw that for the colonies there muFt be union, or disin- 
tegration ; they thought union needful and they meant to have it 
in any necessary degree. But they 'nad r.o special love for the 
union which they set about consummating, qnd they meant to 
have as little of it as possible, — as little as might be com|Tatible 
with wise providence in respect of the welfare of the new-fledged 
states. They were even more afraid of having too strong a cen- 
tral ^government than or having one which was too weak, and they 
accepted the new constitution offered them by the Convention of 
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1787 because convinced of the truth of the arguments urged bj*its 
friends to the effect that the union would be federal merely and 
would involve no real sacrifice of individuality or autonomy on 
the part of the states. 

1076. Early So^timent towards the Union. — It is astonishing 
to us of this generation to learn how much both of hostility and 
of indifference was ffelt for the new government, which we see to 
have been the salvation of the country. EVen«.those who helped 
to make it and who worked most sincerely for its adbption enter- 
tained grave doubts as to its durability ; some of them even, in 
despondent moificnts, questioned its usefulness. Philosophic 
statesmen like Alexander Hamilton supporte^l it with ardent pur- 
pose and sustained hope ; but for the average citizen, who was not 
in the least degree philosophic, it was at first an object of quite 
unexciting contemplation. It was for his state, each man felt, 
that his blood and treasure had been poured out: it was that 
]y[,^sachusetts and Virginia might be free that the war had been 
fought, not that the colonies might have a new central government 
set up over them. Patriotism was state patriotism. The states 
were living, organic persons : the union was an arrangement, — 
possibly it would prove to be only a temporary arrangement ; 
entirely new adjustments might have to be made. 

1077. Early Tolerance of Threats of Seceswion. — It is by this 
frame of mind on the part of the first generation that knew the 
present Constitution that we must explain the undoubted early 
tolerance for threats tof secession. The Union was too young to 
be sacred; the self-love of the states w^s too pronounced to he 
averse from the idea that complete state inde]>endence might at 
any time be resumed. Discontent in any quarter was tl»e signal 
for significant hints at possible withdrawal. As the new system 
lived on from year to ye^r and from year to year approved itself 
strong and effective it became respected ; as it gathered dignity 
and force regard v^ias added to respect, until at , last the federal 
government became a rallying centre for great parties moved by 
genuine national sentiment. But at first neither Ic^ve nor resj^ect 
shielded the federal^ authorities from th4 jealousies and menaces 
of the states. The new government wa^ to grow national Vith 
the growth of a national history *and a natiopal sentiment. 
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Tfl78. Growth of the Xatioual Idea. — The career and fate of 
tlie Federalist party very well illustrate tlie first state of o[)inioii 
coucerning the Union. The Federalist party was the party of 
the Constitution, — the party w'hich had been chiefly instru- 
mental in bringing about the adoption of the la'ew frfune of gov- 
ernment. Immediately upon the inaugurntif n ol the present 
Union this i)arty of ^its friends was put fn charge of the new 
central body^ politic. It ijresided over the critic 1 period of its 
organization, and framed the first measures which gave it finan- 
cial credit, international consideration, security,* and energy. 
But it soon b< 4 caine evident that the Federalists held views as to 
the nature of the ik-yV government which »^oi all of those .who had 
^oted for the adoption of the Constitution were willing to sanc- 
tion. They assumed for the feder^t^iuthorities prerogatives of 
too great absoluteness, and seemed to many to be acting upon the 
Idea that the purpose of the Constitution was to subordinate, and 
if need be sacrifice, state interests to the interests of the general 
government. Very speedily, therefore, they brought a reaction 
upon themselves, and were displaced by a party which felt that 
the limitations put by the Constitution upon federal authority 
ought to be very strictly observed. This new party, calling itself 
* Democratic-Republican,’ may be said to have been created by tlie 
injudicious excesses oi the Federalists; and from this point of 
view the Federalist party may be said to have effected its own 
destruction. After its first national never again came 

into power. Rapidly in some places, slowly in others, it went 
utterly to piepes. 

1079. But, although the Federalist party was destroyed, time 
ivorkeef in favor of its political conceptions. The Doniocratic- 
Republicans soon found that success in conducting the^affairs of 
the federal government was, even fr? them, conditioned upon a 
very liberal reading of the authority conferred by the Constitu- 
tion ; ahd by ^ow degrees they drifted into practices of ‘ broad 
construction ’ quite as abhorrent to their own first principles as 
the much belated measures of the Federalists had been. But the 
Democratic-Remiblicans, — or the Democrat# as they were before 
long more briefly called, — had the advantage of a corresponding 
change in public dpinion. That, too, was steadily bfiycipming 
)iS.tionalist in its tendencies. 
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1080 . Sailroads, Expansion, and Wtur aid the National Idea.' — 

So long as the people of one section of tlie country saw little or 
nothing of the people of the other sections, separateness of feel- 
ing and localness of view continued to exist and to exercise a 
controlling force the majority of the people continued to put 
the states be/ore the nation in their thoughts and to demand 
more or less pui^ctilioiis regard for state prerogatives. But when 
railroads began to be built and to multiply ; when j)eople from 
all parts of the Union began to go out and settle the West 
together; wh^n seeing each other and trading wuth eacli other 
began to make tke people of all the states very ijpuch alike in 
most of the greater thipgs of habit and institution, and even in 
most of the smaller things of opinion and conduct; when new* 
states which had grown up^ lii the West without any of the old 
conservative colonial traditions began to be admitted to the Union 
in increasing numbers, regarding themselves as born in and of 
tht^ Union; when a second war with England and a hot struggle 
with Mexico had tested the government and strengthened a sen- 
timent of national patriotism, — then at length it began to be 
very generally thought that the Federalists had been right after 
all ; that the federal government ought to come firs,t in considera- 
tion, even at the cost of some state pride. 

1081. Slavery stands in the Way of Nation^ty. — What stood 
most in the way of the universal growth of this sort of national 
feeling was the great differepce between the northern and southern 
portions of the Unioh caused by the existence of slavery in the 
South. So long as the laborers in the Soutlii were slayes and those 
of the North free men, these two sections could *not become like 
one another either socially or politically, and could not have thei, 
same natjonal feeling. The North and Northwest meant one 
tiling when they spoke of the nation ; while the South meant quite 
another thing. Each meant a nation socially and politically like 
itself. The two sections, therefore, rapidly becaCme dissatisfied 
with living together under the same political system, and the seces- 
sion so much talked about in various quarters in thd^ earlier days 
of the Union at last became a reality. Inevitably qpme the war of 
secession, by means of whose fiery processes the differences of insti- 
tution between North and South were to be si^ept utterly away. 
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•1082. Civil -War completes the TJnion.— The war wrought 
changes of the most profound character. Secession was pre- 
vented, the Union was preserved, and slavery was forever 
abolished; these were the immediate effects of the struggle. 
But the remoter results were even more impo;;tant. They pene- 
trated to the changing of the very nature of the»Union, though 
the form of the federal government remained in all f ssential feat- 
ures unaltered. ^ThS great effect of the wa: was. tliat the nation 
was made, *in social institutions, at last homogene jus. There 
was no longer any permanent reason why the Sc ‘th .should not 
become like the rest of the country in chai acter and sentiment. 
Both section^ were brought to the same mo -e ' of life and thought ; 

• there was no longer any legal obstacle to \Leir being in reality one 
great nation. The effort made in ^:ar, moreover, to preserve 
the- Union, and the result of the war in making the country at 

,last socially homogeneous throughout, has made the federal gov- 
ernment, as the representative of the nation, seem greater in oui 
eyes than ever before, and has permanently modified in the pro- 
foundest manner the way in which all the old questions concern- 
ing constitutionality and state rights are regarded. 

1083. Present Character of the Union. — It by no means fol- 
lows that because we have bocome in the fullest organic sense 
a nation, ours has -become a unitary government, its federal feat- 
ures merged in a new national organization. The government 
of the Union has indeed become permanent, the cherished repre- 
sentative, the vital organ of our life as a nation; but the states 
have not been swalloAv^d up. Their prerogatives are as essential 
to our system as ever, — are indeed becoming more and tnore 
essential to it from year to year as the already vastly complex 

* organism of the nation expands. But, instead of regarding the 
government of the United States and the government \)f a state 
as two governments, as our fathers uiA, /e now regard them, — 
if we ipay make a matter-of-fact analysis of our working views m 
politics, — as two parts of one and the same government, two 
complementary parts of a single system. The value of the plan 
of government which car statesmen adopted at the first, the plan 
of functions aivided between national and stcate authorities, has 
depreciated not a yrhit : we a»e only a little less anxious about 



468 THE GOVERNMENT OF THE UNITED STATES. 


the clearness of the lines of division. The natioiraJ goVernmeet 
still has its charter, somewhat enlarged since the war, but sub- 
stantially the same document as of old ; and the national authori- 
ties must still confine themselves to measures within the sanction 
of that charter, ^he state governments, too, still have their 
charters, and ^till have valid claim to all powers not specifically 
delegated to the government of the Union. Liberal construction 
of the federal charter the nation wants, but liot •a false construe 
tion of it. The nation properly comes before the staftes in honor 
and importance, not because it is more important than they are 
but because it is £ffll important to them and to the maintenance of 
every principle of government which we h^ve established and 
still cherish. The national government is the organic frame of, 
the states ; it has enabled, still enables, them to exist. 

1084. Present Character of the Government of the Union. — 
It is perhaps most in accordance with the accomplished result^ 
of jour national development to describe the government of the 
United States, not as a dual government, but as a double govern- 
ment, so complete is the present integration of its state and fed- 
eral parts. Government with us has ceased to be plural and has 
become singular, the government of the United States. Distinct 
as are its parts, they are not separate. The state and federal 
systems are so adjusted under our public law that they may not 
only operate smoothly and effectively each in the sphere which is 
exclusively its own, but also fit into each other with perfect har- 
mony of cooperation* wherever their jurisdictions cross or are 
parallel, acting as parts of one and the ‘same frame of govern- 
ment, with an uncontested subordination of fundtions and an 
undoubted common aim. 

1085. Although these two parts of our government are thus 
vitally uiiited, however, thus integrated into what is in reality 
a single scheme of government, state law by no means depends 
upon federal law ^or its sanction. The Constitution^ of the 
Unittjfi- States and the laws and treaties passed in pursuance 
thereof are indeed the supreme law of the land,, but their su- 
premacy does not trench upon or disf^lace the self-originated 
authority of the states in the immensely impoftant sphere re- 
served^ to them. Although it ie true, taki^jg our system as a 
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vrtLole, that the' governments of the states are subordinate in our 
political order to the government of the Union, they are not sub- 
ordinate ill the sense of being subject to be commanded by it, but 
only in being less than national in their jurisdiction. 

1086. The States not Administrative Divisic;^ but Constituent 
Members of the Union. — The common and corvenitmt distinction 
between central and local government funii^jhes hero no ai)propri- 
ate ground of discriihination. A central goverS jent, as contra- 
distinguished from a local government within the meaning of 
that distinction, is a government which j)res( ribes botJi the con- 
stitution and the mode of action of the lesser Organs of the sys- 
tem to which it belongs. This the governicents of the states do 
<with reference to the townships, the counties, the cities within 
their territories: these local bodi^. arc merely administrative 
divisions of the states, agencies delegated to do the daily work 
of local government. Hut there is no such relationship between 
the federal government and the states. They are not admii^is- 
trative divisions but constituent members of the Union, coordi- 
nate with the Union in their powers, in no sense subject to it 
in their appropriate spheres. They are excluded, indeed, by the 
federal Constitution from the exercise of certain functions, but 
the great and all-important functions which they do exercise 
are not given theitf b> that Constitution : they are exercised, on 
the contrary, upon the completest principles of self-direction. 
We may properly distinguish the government of a county and 
the government of a state by the distinction between local and 
central government, hurt not the government of a state and the 
government of the Union.^ 

> 

Character, Organs, and Functions of the Stites. 

1087. The States properly come first in a description of the 
government of this country, not only because it was in conform- 
ity with state models and precedents that the federal govc^^iTnent 
was construc*^ed, but also and more particularly because the great 
bulk of the business uf government still ^rests with the st^ate 
authorities. The stages still carry by far the greater part of 
the weight of the governing function, still constitute the ordinary 
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fountains of justice and of legal right, still stabd nearest tbe 
people in the regulation of all their social dnd legal relation- 
ships. Like the Swiss Cantons (sec. 643), our states have given 
to the government which binds them together their own forms of 
constitution. Evkn more than the Cantons, our states have re- 
tained their i?ght to rule their citizens in all ordinary matters 
without federal interfirence. They are the chief creators of law 
among us. They are the chief constituent Vinite of our political 
system not onl}'^, but are also self -directive units. They make up 
the mass, the body, the constituent tissue, the organic stuff of the 
government of th# country. “ The federal government,’^ as Tocque- 
ville said, “ is the exception ; the government of the states is the 
rule.” To them is intrusted our daily welfare, to the federal gov» 
ernment only certain collecti*^^. interests. U pon the character of the 
state governments depends the character of the nation in its several 
constituent members ; upon the character of the federal goverm 
ment depends the character of the nation as a whole. If we are 
to begin our study of our institutions at the centre, at the heart 
of self-government, we must begin with the states. 

1088. The Law of the States: its Character. — The law of ea(*h 
state consists of two great jiarts, (1) the Constitution, statutes, and 
treaties of the United States and *(2) the constitution and statutes 
of the state. The Constitution, statutes, and tfeaties of the United 
States are the supreme law of the land not so much in the sense 
of being set above the constitutions and laws of the states as in 
the sense of being, by virtue of the principles of our public law, 
integral parts of the law of the states.*' The constitutions of 
several of the states explicitly declare the Constitution of the 
United^ States to be a part of their fundamental lav/ : but such 
declarations are only formal recognitions of a principle now in all 
cases indubitable. On tly?ir legal as well as on their political side 
the two parts of our system have been completely integrated. 
Upon the state covrts as well as upon the courts of the< United 
State^rests the duty of administering federal law. The federal 
Constitution is a negative portion of state law in respect of the 
limitations which it rets to the sphere of^ state activity ; but the 
laws passed by Congress under the authBrity o/ that Constitu- 
tion^gj’e also positive portions of state law| whose mandates all 
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oHicers of governpient, wiiotlier state or federal, are bound to 
obey. ^ 

1089. Tlie constituted authorities of the states do not stand in 
the same relation, however, to the Constitution and ^aws of the 
Union that they bear to state law. Of state lay they are the 
final interpreters, but of federal law they are only j)’’o visional in- 
terpreters. In acting upon federal law state o§i^ers always aet 
subject to tjie supervision of the federal tribunals. 

1090. The functiona of the state courts with regagrd to the inter- 
pretation of federal law very forcibly illustrate thb aajustmenls of our 
system. If m any 0ca.se brought in a state court i ue question arise whether 
a certain state law involved in the case is or ift^n )t in violation of the Con- 
stitution of the United States, the court may Treely give its jiidgincnt upon 
the question, and if its judgment be tlicCtlie state law is not constitutional 
that judgment is conclusive. If, however, it should declare tlie law to be 
in agreement with the federal Constitution, its opinion may bo cited to a 
federal tribunal for revision. The federal law is, thus, not regarded a 
thing apart from the law of a state, too sacred to be handled by any but 
the federal courts, its specially constituted guardians ; it is a part of state 
law and the state courts may declare and apply its principles. But in the 
last resort the federal courts must themselves shield it from a too liberal 
or too prejudiced judgment by stare judges, wlio may very conceivably 
be interested to vindicate the stiitlutes of their state as against any objec- 
tions drawn from the law of the Union. Both for the sake of making it 
uniform and for the sake of keeping it supreme federal law must receive 
its final adjudication in its own ( urts. 

1091. Scope of State Law. — A nioment’s thought suffices to 
reveal how very great a field of activity, how preponderant a ])art 
remains un^er our system to the states. The powers of the fed- 
eral government seem great by enumeration. Besides being in- 
trinsically powers of the gi’eatest iniportauce, they are -made the 
more imposing in the Constitution by Lhe f ict of their being set 
forth in an exhaustive list. The residuum of powers tliat remains 
to the ‘states, consisting as it does of nnehninerated is 

vague, and because vague seems unimportant by coinpai-ison. 
A moment’s examinatign of this residuum however, a moment’s 
consideration of its contents, puts a ^ ery different face on the 
matter. It is worth while for the sake of an adequate under- 
standing of the reabdivision of "powers under our goveriiih2'it.,to 
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give to the powers remaining with the states something like the 
same setting forth that is given to those granted to the TJnion. 

1092. Legislative Powers of the TTnion — The Constitution of 
the United Statej^grants to Congress first of all the power to lay 
and collect ta^es, duties, imposts, and excises for the support of 
the government of the^ Union, the payment of its debts, and the 
promotion of the i;*.ommon defence and welfarf , and also the power 
to borrow money on the credit of Jhe United ^tate^; but these 
powers of taxation and borrowing belong also to the states, except 
that they mus* r^ise their revenues without resort to duties, im- 
posts, and excises, the privilege of imposing these b«ing reserved 
to the Union exclusively. The powers whfch distinguish the 
general government from the governments of the states are not* 
these powers of raising moiiey' but these others : To control the 
monetary system of the country, to maintain post-offices and post- 
roads, to grant patents and copyrights, to deal with crimes com-' 
miffed on the high seas or against the law of nations, to shape the 
foreign relations of the country, to declare war and control the 
military forces of the nation, and to regulate commerce both with 
foreign countries and among the states. It is empowered also to 
establish uniform rules of naturalisation and uniform laws concern- 
ing bankruptcy ; but these powers do not belong to it exclusively. 
In case Congress does not act in these matters, the states may 
adopt laws for themselves concerning them. All the powers of 
the general government are* plainly such as affect interests which 
it would be impossible to regulate harmoniously by any scheme 
of separate state action, and only such ; all other po^^ers whatever 
remain with the states. 

1093. ' Powers withheld from the States. — Some powers, it ia 
true, the iConstitution of the United States expressly withholds 
from the states, besides those granted exclusively to the general 
government. No state may pass any bill of attainder, ex post facto 
law,,<gtf; law impairing the obligation of contract's, or gr&,nt any 
title of nobility ; no state may, without the consent of Congress, 
lay any imposts or duties, keep troops or^ ships of -^^ar in time of 
pedce, enter into aify agreement with another atate or w.ith a 
foreign power, or engage in war unless actually invaded or in such 
inw»ediiite danger as will not admit of delay! But these prohibi* 
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ttons ob^ously curtail, scarcely at all' the sphere which the states 
would in any case normally occupy within the scheme of federal 
union. 

1094. Powers left with the States. — Compared with the vast 
prerogatives of the state legislatures, thesc>^ limitations seem 
small enough. All the civil and religious ato Vf cur citizens 
depend upon state legislation; the educAt’on ti o people is 
in the care of tlfe states; with them rests the^it gulntioii of the 
suffrage; they prescrilte the lUles of marriage, and the ^egal rela- 
tions of husband and wife, of parent and child ; they determine the 
powers of masters over servants and the whold law of principal 
and agent, which so vital a matter in al^ 'business transactions; 

• they regulate parijiership, debt and credit, and insurance ; tliey 
constitute all corporations, both >'Tivate and municipal, except 
such as specially fulfil the financial or other specific functions of 

• the federal government; they control the possession, distribution, 
and use of property, the exercise of trades, and all contjact 
relations ; and they formulate and administer all criminal law, 
except only that which concerns crimes committed against the 
United States, on the high seas, or against the law of nations. 
Space would fail in which to enumerate the particular items of 
this vast range of powci*; to detail its parts would be to catalogue 
all social and business relationships, to set forth all the founda- 
tions of law and order. 

1096. A striking illustratif-n of the pTeponderanl part played by state 
law under our system is supplied in the surprising fact that only one out 
of the dozen greatest suojects of legislation which have engaged the public 
mind in Enjlfiand during the present century would have come witlan the 
powers of j.he federal government under the Constitution as it stood* before 

• the war, only two under the Constitution as it stands since the addition of 
the war amendments. I suppose that I am justified in sin.^ling out as 
these twelve greatest subjects of legislatiua»tiio following: Catholic eman- 
cipation, parliamentary reform, the abolition of slavery, the amendment 
of tha poor-laws, the reform of municipal corporations, the repeal of the 
com laws, the admission of the Jews to Parliament, the disestabui?liinent 
of the Irish church, the alteration of the Irish land laws, the establishment 

•t 

of national education, introduction of the ballot, and the reform of the 
criminal law. Of these every one except the Ci?m laws and the aborttion 
of slavery would have been under our system, so far as they could be 
dealt with at all, subjects for stdte regulation entirely ; and iUwas only 
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by constitutional amendment made in recognition of lobe acfcomplisfacd 
facts of the war that slavery, which was formerly a question reserved 
for state action, and for state action alone, was brought within the field 
of the federal authority. ^ 

1096. Non-qpnsfitutional Provisions in State Constitutions. — 

One of the most characteristic circumstances connected with our 
state law is the ^threatened loss of all real, distinction between 
constitutional and ordinary law. ^ Constitutions a^;e in their 
proper nature bodies of law by which government is constituted, 
by which, tlwit ^s, government is given its organization and 
functions. Ihivate law, the regulation of the relations of citi- 
zens to each other in. their private capacfties, does not fall 
within their legitimate province. This principle is fully recog- 
nized in the construction of our federal Constitution, which 
is strong and flexible chiefly because of its great, its admirable 
simplicity and its strictly constitutional scope. But constitution- 
ma^idng in the states, especially in the newer states, has pro- 
ceeded upon no such idea. Not pnly do the constitutions of 
the states go very much more into detail in their i)rescriptions 
touching the organization of the government; they go fai* beyond 
organic provisions and undertake the ordinary, but .very different, 
work of legislative enactment. They commonly embody regula- 
tions, for example, with reference to the management of state 
property, such as canals and roads, and for the detailed adminis- 
tration of the state debt ; they determine the amounts and sorts 
of property wliich are to be exempt from seizure for private 
debt; they formulate sumptuary laws, such as thope forbidding 
the sale of intoxicating liquors ; at a score of pointy they enter 
without hesitation or restraint the fleld usually reserved Vor thq 
action offlegislative bodies. 

1097. Distrust of Legislation. — The motive is dissatisfaction 
with legislation, distrust ofv legislators, a wish to secure for cer- 
tain ^fisses of law* a greater permanency and stability 'than is 

vouchsafed to statutes, which stand in constant peril of altera- 

« 

^ Compare .1. F. Jameson, Introduction to the Constitutional and Political 
History of the Individual States^ Johns Hopkins University Studies in His- 
torical .ST-d Political Science, 4th Series^, p. 9 (continvous p. 189). 
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tion or repeal. A furtiier* motive is the desire to give to such 
laws the sanction of a popular vote. The practice has its 
analogies to the Swiss Refereudam (secs. G56, 658, 609). It is 
the almost universal practice throughout the '^'Lnioii lo submit 
constitutional provisions to a vote of the peo]He;,and the non- 
constitutional provisions which are becoming bo conriioii in our 
constitutions are vi,^tually only ordinary laws siiDmitted to 
popular san<?tion' and so placed, along ’^vitli the re^t of the 
instrument of which they form incongruous parte, beyond tin? 
liability of being changed otherwise than tliroiigl'. the acquies- 
cence of the-, same ultimate authority, practice perhaps 

discovers a tendeiu>y towards devising 'jin ans for making all 
very important legal provisions dependent upon direct popular 
participation in the process of enafltnient. 

• 1098. The Objections to the practice are as obvious as tliey are 
weiglity. General outlines of organization, such as the Constitution of 
the United States contains, may be made to stand without essential altera- 
tion for long periods together , but, in proportion as constitutions make 
provision for interests whose aspects must change from time to time with 
changing circumstance, they enter the domain of such law as must be 
subject to constant modification and adaptation. Not only must the dis- 
tinctions between constitutional and ordinaiy law hitherto recognized and 
valued tend to be fatdly obscured, but the much l,o be desired stability of 
constitutional provisions must in great part be sacrificed. Those constitu- 
tions which contain the largest aiiiount of extraneous matter, which does 
not concern at all the structnie or func'ions of gc-Ncrnmeiit, but only 
private or particular interests, must of course, hbwever carefully drawn, 
prove subject to most frequent change. In some of our states, accord- 
ingly, constitutions have been as often changed as important statutes. 
The danger^is that constitution-making will become with us only a cum- 

• brous mode of legislation. 

1099. In one or two of the states tire ^ Adss Referendum has 
been more exactly reproduced, though not, so far as I know, in 
conscious imitation of Swiss example. Thus''che Wisconsinjjon- 
otitution leaves it with the people to decide whether banks shall 
be established' by state law or not ; and the constitution of Min- 
nesota makes certain railway laws and all Appropriations frOm 
the internal improvement land fund of the state dependent for 
their validity upon the sanction of a popular vote. " ^ , 
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1100. The objections to the Jieferenduvf xch that it assumes a discritnh 
Dating judgment and a fulness of information on the part of the people 
touching questions of public policy which they do not often 't>ossess, and 
that it lowers the sense of responsibility on the part of legislators. 

1101. Constit^ional Amendments. — The ameiidiiient of state 
constitutions, like the amendment of the federal Constitution, can 
be effected only by eldborate, formal, and unusual processes which 
are meant to hedge the fundamental law about with a greater 
dignity and sanctity than attaches to any other iJody of legal 
precepts. Th^e theory of our whole constitutional arrangement 
is, that the people have not only, in establishing their constitu- 
tions, bound their agepts, the governing baiies and officials of 
the states, but have also bound themselves, — have bound them- 
selves to change the f iindarj ental rules which they have made 
only by certain formal and deliberate processes which must mark 
the act of change as at once solemn and fully advised. 

1102. In England, as we have seen (sec. 017), constitutional amend- 
ment is not distinguishable from simple^ legislation. Parliament may, by 
simple Act, change any, even the most fundamental, principle of govern- 
ment that the deliberate opinion of the nation wishes to see changed. 
Where the constitution consists for the most part of mere precedent, and 
for the rest of Acts of Parliament or royal ordinances dimply, it may be 
altered as easily as precedent may be departed from. In England that is 
not easily. The great conservative force there is the difficulty with which 
Englishmen abandon established courses. In France constitutional 
amendment differs from ordinary legislation only in this, that the two 
chambers must sit together at Versailles, as a single National Assembly, 
when passing laws which affect the constitution (sec. 411). In Germany 
constitutional amendment differs from ordinary legislation only in the 
number of votes required for the passage <bf an amendme^nt through the 
Buni^esrath, in which fourteen negative votes will defeat it (secs. 499, 603). 
In the ^United States, on the contrary, constitutional amendment differs 
from ordinary legislation .jboth in formal procedure and in the political 
powers called into action to effect it. 

I 

1^3. Preliminasi’y Steps of Amendment. — L^gralatui'es, with 
us, cannot of themselves undertake any general revision of the 
fundamental law. In case a general revision of a 'state constitu- 
tion is sought to be <ijffected, the legislature is em 7 )owered tp pro- 
pose the calling of a popular convention to be chosen specially 
fflj, tht * purpose j the question whether or riot such a convention 
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slAll be called must be ‘;^abmitted to the people ; if they vote for 
its being summoned, it is elected by the usual suffrage ; it meets 
and undertakes the revision, and then usually submits the results 
of its labors to the popular vote, which may eitl^er accept those 
results, or reject them and fall back upon the old constitutional 
arrangements. 

1104. In many^^of t\ie states a proposition for the 'ig of such a con- 
vention may be submitted to the people only if adopted by a two-thirds 
vote of both houses of the legislature. The new state cone^»tuti:‘n, adopted 
in South Carolina (1895) and in Delaware (1897) 'vere not submitted to 
the popular vote, but were promulgated as law bv the' conventions which 
framed them. This method of adoi)tion was onn* not uncommon ; but it 
is now very unusual. 

1105. Proposal of Amendments. ^ Legislatures may, however, 
themselves propose particular amendments to constitutional pro- 
visions. In some of the states a mere majority vote suffices for 
Uie preliminary adoption of amendments by the legislatuye, 
though in most states larger majorities, ranging from three-fifths 
of a quorum to two-thirds of all the elected members of each 
house, must be obtained. But in almost all cases popular sanc- 
tion must follow : a vote of the people being made an indispen- 
sable condition precedent to the incorporation of an amendment 
in the fundameiitalMaw. In many states, indeed, amendments 
proposed thus by the legislat^'re must be adopted by two succes- 
sive legislatures, besides receiving the people's sanction, before 
they can become part of the constitution. In some a popular vote 
intervenes between the two legislative adoptions which must be 
had before the desired iwnendment is effected. In Delaware 
gmendnlents^ may be made without a popular vote, if adopted 
by a two-thirds vote in two successive legislatures, a renewal of 
the representative house by election intervening. 

1106. The details of these processes differ widely in different states. 
In Yehnont only the senate can propose amendil^ents, and it only at 
intervals of ten years. In Connecticut amendments can be originated 
only by the ••louse of representatives. Various restrictions, too, are in 
many of the states put upon the number of clauses of the constitution to 
which amendments can be proposed at any single legislative session, the 
number of times amendments may be submitted to the p^le within a 
specified term of years, and the method to be followed in'lhe popt&ar vote 
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when more than one amendment is Bubmit/.ed/ In most states^ too, speSial 
popular majorities are required for the adoption of all constitutional changes. 

1107. These processes of amendment have been found by ho means so 
difficult as tlioj seem. The habit of inserting in state constitutions enact- 
ments not propV^ly belonging with constitutional provisions, and which 
must be subject to frequent alteration, has led to frequent appeals to the 
people for purposes of amendment, and has served to show how easy 
amendment be nVade. So easy and normal, indeed, have appeals to 
the people in state affairs become that the constitution of New Hampshire 
goes the length of providing for the ^fubmiasibn to the vot6 of the people 
every seven years of the question whether or not the state constitution shall 
be revised by a Qonvention called for the purpose, while that of Iowa com- 
mands the submission of the same question to the people k,yery ten years, 
that of Michigan every i^^xteen years ; and the coifcstitutions of New York, 
Ohio, Virginia, and Maryland direct its submission every twenty years. • 

1108. Conflict of Laws. — The plan of leaving to the states the 
regulation of all that portion of the law which most nearly touches 
oitr daily interests, and which in effect determines the whole 
structure of society, the whole organic action of industry and 
business, has some very serious disadvantages: disadvantages 
which make themselves more and more emphatically felt as 
modern tendencies of social and political developi;pent more and 
more prevail over the old conservative forces. When the, Consti- 
tution of the Union was framed the states were practically very 
far^istant from one another. Difficulties of travel very greatly 
restricted intercourse bet^^een them : being, so to say, physically 
separate, it was no iiiconvenience that they were also legally sepa- 
rate. But now that the railroad and tie telegraph have made 
the country small both to the traveller «and to the sender of mes- 
sages the states have been geographically and socialfy coihpacted* 
Above ^1, they have been commercially and industrially knit 
together. State divisiom, it turns out, are not natural economic 
divisions ; they practically tConstitute no boundaries at all to any 
distinctly marked* industrial regions. Variety 'and eohflict of 
laws, consequently, have brought not a little friction and confu- 
sion into our social and business arrangements. * 

*1109. Detrimental Effects. — At some *points tips diversity and 
multiformity of law almost fatally affect the deepest and most 
^bidiag interests of the national life. Abdve all things else, it 
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haift toucl/ed the mart, age relation, that tap-root of all social 
growth, with a deadly corruption. Not only has the mairiage tie 
been very greatly relaxed in some of the states, while in others it 
retains its old-time tightness, so that the conservatSive lules which 
jealously guarded the family, as the heart of tue state, promise 
amid the confusion to be almost forgotten; out diversities be- 
tween state and state have made possible^ the mo^t scandalous 
processes of collu!live*di vorce rnd fraudulent marriage. 

1110. It has become possible for either party tu a marriage to go into 
another state, and, without acquiring there even a lefjal "evidence, obtain 
from its cour^« a routine divorce because the otht.r party has not answered 
a summons publishe^l only in the state in whi^h suit is instituted and there- 
fore practically cei*taiii not to be brought to fiie notice of the pei*son for 
whom it is intended. Under such a a person may be divorced 

without knowing it, and it may be possible for a man to have different 
wives, or a woman different husbands, in several states at the same time. 

1111. In the Matter of Taxation so great a variety of law pb- 
tains among the states as to preclude in part a normal and 
healthy economic development. Special taxes drive out certain 
employments from some states, special exemptions artificially 
foster them in others; and in many quarters ill-judged or ill- 
adjusted systems of taxation tend to hamper industry and 
exclude capital. Sd, too, in the matter of corporations diversity 
of state law works great coi fusion and partial disaster tot the 
interests of commerce and industry, not only because some 
states are less careful in their creation and control of corpora- 
tions than others, and so work harm to their own citizens, but 
also because loosely or uqwisely incorporated companies created 
J)y the •laws of one state may do business and escape proper 
responsibility in anotlier state. 

1112. In the Criminal Law, again, varjeb works social^ damage, 
tending to concentrate crime where laws are lax, and to under- 
mine by diffused percolation the very principles which social 
experience has established for the control of the vicious ^^asses. 
So, too, in laws concerning debt, special exemptions or special 
embarrassments of procedure here, there, an^ everywhere impair 
that* delicate instrument, credit, upon whose perfect operation the 
prosperity of a commercial natieJn depends. 
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1113. PropoBals of Reform. — It is in ^iew of such U state V)f 
affairs, such a multiformity and complexity of law touching mat- 
ters which ought, for the good of the country, to be ^uniformly 
and simply regulated throughout the Union, that various exten- 
sions of the sph^e of the federal government have been proposed 
by sanguine reformers, who would have all interests which need 
for their advancement?' uniform rules of law given over to the care 
of Congress by constitutional amendment. *• 

1114. Evils of the Case easily^ exaggerated. — The extent of 
the legal friction and confusion complained of may, however, 
easily be exaggei^ated. It is in most cases a confu|jion of detail 
and of procedure rather than of principle on. substance, and has 
more exasperations for the lawyer than for the layman. Unques-> 
tionably there is vastly more^^'iniformity than diversity. All the 
states have built up their law upon the ancient and common 
foundation of the Common Law of England, the new states bor- 
rowing their legislation in great part from the old. Nothing 
could afford clearer evidence of this than the freedom with which, 
in the courts of nearly every state in the Union, the decisions 
of the courts of the other states, and even the decisions of the 
English courts, are cited as suggestive or illustrative, some- 
times also as authoritative, precedent. Everywhere, for instance, 
the laws'of property rest upon substantially the same bases of 
legs# principle, ajid everywhere those laws have been similarly 
freed from the burdens and inequalities of the older system from 
which they were derived. Everywhere there is the same facility 
of transfer, the same virtual abolition o'x all feudal character- 
istics of tenure, the same separation ^between 4he* property in- 
terests of man and wife, the same general rules as to liens and 
other claims on property, the same principles of tenancy, of dis- 
position oy will, of intestate inheritance, and of dower. Every- 
where, too, contracts, common carriage, sales, negotiable j)aper, 
and partnership rept upon similar principles of practicably uni- 
versal ^ceptance. We feel the conflicts, because we suffer under 
their vexations ; while we fail to realize and appredate the uni- 
formities because they are normal and hate come to seem matters 
of course. It must be acknowledged, moreover, t£at even within 
the area cl i*;.!i^ation there are strong corrective forces at work, a 
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gf owing moral sentimtat .and a fashion of imitation, promising 
the initiaUon and propagation of reform. As the country grows 
socially and politically, its tendency is to compact, to get a com- 
mon thought and establish cordiiion practices. 'As ic compacts, 
likenesses will be emphasized, diversities pare • worn away. 

1115. IfOulBiana, among the states, and Ne,iv l^fexioo, among the tern- 
lories, stand apa|;t wi*h a peculiar law of their own, ':.n)ike the law of tlie 
rest of theiStates, becauf^e based^upon the civil law of rrance tnd Spain, 
which is Roman law filtered through the histories Oi the Romance nations. 
Inevitably, however, the laws of these exceptional communities have ap- 
proximated in some degree to the legal systems of tlfe rest of the Union ; 
and they will draw still closer to them in the tu> ure. 

t 

1116 . Interstate Law: Commerce. — In a country being thus 
compacted, tlms made broader thaff its states in its feelings and 
interests, thus tiirnod away from the merely local enterprise of 
its early industrial history to the national commerce and produc- 
tion of the present generation, state lines must coincide with the 
lines of very few affairs whjeh are not political : there must be 
many calls for the adjusting weight of an authority larger than 
that of any single state. Most such interests, happily, are 
commercial in their nature, and w'ith the regulation of interstate 
commfree Congress has always been charged. It was to give 
Congress this power, indeed, that the great constitutional con- 
vention was called: interstate commerce was one of the ?hicf 
sources of the alarming friction between the states which 
marked that time of crisis. It is by the operation of this power 
that the great railroad systems of this country, and the endless 
telegraph lines, have come under the guardianship, and, so far 
jis Congress has chosen, under the regulation of the federal 
government. Federal law cannot toujli agencies of c-ommerce 
which lie wholly within a single state ;» but there are nowadays 
very few such agencies, and the ju^’isdiction of Congress over 
commerce, whefe it does exist, is exclusive of all interference by 
the states. Federal law controls all navigable waters which 
constitute natural highways of interstate traffic or intercourse, 
whether directly or only through their connections ; it extends to 
such waters, not only, but also to the control of the means by 
which commerce miy cross tliein in its lam^ •psts^^&y*to the 
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construction, that is, of bridges over.na^rigable waters for tfie 
facilitation of land traffic. It excludes every staj-e tax or 
license law, ev^ery state regulation whatever, that in any way 
affects by way v;f restriction or control any movement of com- 
merce or intercourse between the states. 

1117. Posts and Telegraphs. — Directly supplementary to the 
power of Congi;ess over interstate commence is its power to 
establish post-offices and post-roads. This has ‘^been interpreted 
to bestow upon Congress the right to facilitate telegraphic inter- 
course between ^he states by taking measures to break down 
exclusive privileges granted by a state ; and it must^ undoubtedly 
be taken as rounding <?ut to a perfect wholc*iiess the control of 
the general government over the means of communication 
between state and state. 

1118. Of course, too, this is a jurisdiction which must necessarily ad- 
vance with lengthening strides as the movements of our already vast com- 
merce become yearly even wider still and more rapid. It has been made, 
indeed, to carry also a promise even of ^^deral ownership of the telegraph 
systems of the country, and of a very much more extensive regulation of 
railway management than has yet been ventured upon. The most signifi- 
cant step yet taken was the creation, in 1887, of an Inteptate Commerce 
Commission charged with the prevention of unjust discriminations in 
railroad rates either for freight or passage. This Commission has 'already 
become one of the most important judicial bodies of the nation, and 
illustrates a very important experiment in federal control (sec. 1351). 

f 

1119. Citizenship. ~ Citizenship in the United States illus- 
trates the double character of the government. 'JVhoever pos- 
sesses citizenship at all is a citizen lioth of the United States 
and of > the state in which he lives. He cannot be^'a citizen of 
the Unitpd States alone, or only of a state; he must be a citizen 
of both or of neither: the two parts of his citizenship cannot 
be separated. The responsibilities of citizenship, too, are both 
double, and direct. * Under our federal system puilishmenl for the 
violation of federal law falls directly upon individuals, as does 
punishment for the violation of state law j the obligation of obedi- 
ence is in both cases*direct : every citizen must obey both federal 
law and the law of his own state. His citizenship involves direct 
relations" with^'lliC authorities of both parts 6f the government of 
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the cduntSry, and com: cts him as immediately with the power 
of the marshals of the United States as with the power of the 
sheriff of nis own county, or the constable of his own town. 

1120. The population of the United States is prc\*'/bly less stationary 
in its residence than the population of any other ,ounty in the world, 
and frequent changes of residence have led to a great facilitation of the 
transfer of citizenship from one state to anottt<5r. A. ’ery brief term of 
residence in a new hoftie in another state secures the privileges of citizen- 
ship there : but in transferring dhis state citizenship a ‘itiztn does not 
affect his citizenship of the United Stales at all. The term of residence 
required for the acquirement of the privilege of suffrage varies from three 
months to t’ o years and a half, but is in most ‘^• ises one year. 

1121. xnementa of Confusion. — A*verv considerable amount of 
obscurity, it must be admitted, surrounds the question of citizenship 
in the United States. The laws of states have so freely extended to 
aliens the right to hold property, and even the right to vote after a mere 
declaration of intention to become naturalized citizens (see sec. 1143), — 
have, in brief, so freely endowed aliens with all the most substantial and 
distinguishing privileges of citizenship, — that it has become extrerr;Bly 
difficult to draw any clear line, any distinction not merely formal, between 
citizens and aliens. Of course if a person who is not formally naturalized 
exchanges residence in a state in which he was allowed the privileges of 
citizenship for residence in a state in which those privileges are denied 
him, he can cv/mplain of no injustice or inequality. The Constitution of 
the United States commands that “the citizens of each state shall be 
entitled to all the privileges and immunities of citizens in the several 
states but only federal law admits aliens to formal citizenship, and 
only formal citizenship can give to any one, wherever he may go, a right 
to the privileges and immunities of citizenship. The suffrage in particular 
is a privilege which each state may grant upon terms of its own choosing, 
provided only that those terms be not inconsistent with a republican form 
of government (sec. 1143). : 

1122. Naturalizatioii. — Naturalization is the name given to 
the acquirement of citizenship by an alien. The powdr to pre- 
scribe uniform rules of naturalization rests with Congress alone, 
by grait; of the Constitution. The states cannot make rules of 
their own in the matter, though they may, singularly anci incon- 
sistently eno'igh, admit to the privileges of citizenship on what 
terms they please (sec. 1143). The nationg,! naturalization law 
reqtiires that fiie person who wishes to become a citizen must 
apply to a court oL law in the state or tp.rri ire i oh he 
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desires to exercise the rights of citizen|(hip for'forirfal papers 
declaring him a legal citizen ; that be'fore receiving such papers 
he must take oath to be an orderly and loyal citizen* and must 
renounce any Utle of nobility he may have held ; and that in 
order to obtainNuch papers he must have lived in the United 
States at lea^u five years, and in the state or territory in which 
he makes application* at least one year ; and at least two years 
before his applidLtion he must have declared in ‘-court under oath 
his intention to become a naturalized citiAen. 

1123. It is not necessary for a person who became a resident of the 
United States thfee years before coming of age to make^such a sworn 
declaration of his intention to become a citizen. Jf a man who has made 
such sworn declaration cPios before taking out his papers of naturalization^ 
his widow and minor children may become citizens by merely taking the 
necessary oath of citizenship at tiie proper time. The children of persons 
who become naturalized, if they live in the United States, and are under 
twenty-one years of age when their parents take the oath of citizenship,^ 
^come citizens by virtue of the naturalization of their parents. 

1124. In Germany, it will be remembered, the terms and conditions 
upon which foreigners are to be admitted to citizenship are also regulated 
by federal law (sec. 667); while in Switzerland citizenship in its fulness 
can be conferred only- by cantonal law, though naturalization is regulated 
by federal provision (sec. 062). The European states; have, however, 
very few of the problems of naturalization which confront and confound 
us in the United States. The whole world is not ‘coming to them as it is 
coming to us. 

1125. Citizenship under a Confederation. — The possession of a 
national naturalization law is one of the practical political features which 
distinguish our geneml government from the government of a mere 
confederation. The states which compose it are the only ‘ citizens ’ of a 
confederation : for the individual there is federal citizenship ; and the 
transfer by an individual of his citizenship from one stale to« another 
within the confederation is as much a mere matter of international comity 

as if th^ states were not bound together by any common law. 
o 

1126. Central Governments of the States. — The governments 
of the states depentl for their structure and powers entirely upon 
written' fundamental law, — upon documents which we may call 
popular charters. It was, as I have said, upon tin? models and 
prejcedents furnished by the governments 'of the thirteen original 
states that the federal government was coHrstructeil, and this was 
one of f.TJ^\res copied : the state governments, no less dis- 
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ti^ctly th^n the federal^ government, rest upon fundamental law 
based upon the explicit'* assent of the people or their representar 
tives. 

1127. A very great uniformity of structure i^. observable among 
the central governments of the states in all genOi^ features. One 
of the most obvious points of resemblance^ betweeiJ them is the 
complete separation and perfect coordinat^OAi ot ♦^^he three great 
departments of govei-nmental action, — the legis^Utive, the execu- 
tive, and the judicial ; and these are set apart ajid organized under 
the state constitutions with a very much greater particularity than 
characterizes the provisions of the federal < ')j.stitut’ou. 

1128. The State Legislatures: their Powers. — The state con- 
stitutions supplement the Constitution i/f the Union, providing 
for the exercise of all powers not bestowed by the federal charter ; 
and the legislatures of the states may be said, in general terms, 
.to possess all law-making jxiwers not given toC/Ongress. But this 
is by no means a complete statement of the case. State constitu- 
tions contain strict limitations of power no less than does fche 
Constitution of the United States. Some powers there are which 
are altogether withheld; which cannot under our system be 
exercised by any existing authority: which have been granted 
neither to Congress nor to the Jegislatures of the slates. Such, 
for example, are tlie power to grant to any person or class of per- 
sons exclusive political privileges or immunities, the power to 
bestow hereditary privileges or honois, and the power to abridge 
in any way the equal rights to life, liuerty, and property. These 
may safely be said, licwever, to be powers which no state legis- 
lature would ill any case dream of exercising, inasmuch as they 
wouldihavq, to be exercised, if exercised at all, in the face of a 

*public opinion which would certaiulv refuse reelection to any 
legislator who should violate the principle*^ of republicj^n govern- 
ment so strenuously worked out in our liistory, from Magna Charta 
down, and no\^ so warmly cherished by all classes of our peojile 
that no denial of them could stand ui:>on our statute booksia single 
twelve-montlj. These are at most limitations put upon reaction. 

1129. Limitations of Length of Session, etc. — There are other 
li initiations, lidwever, of a very different character contained in 
our state constitutions: limitations meant espec ially^ to control 
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the action of legislatures within the sph^-e of their pipper 
undoubted f)owers, and unquestionably' based upon a general dis- 
trust of the wisdom, if not of the honesty, of legislat(A's. Thus 
our constitutions very commonly forbid all private or special 
legislation, coiimiiig legislatures to the passage of general laws 
applying uniform rules to all persons and all cases alike. They 
limit, moreover, in very many cases, the length and frequency of 
legislative sessions, providing that the legislatujje shall convene, 
for instance, only once in every period qf two years, and shall 
continue its biennial session for not more than a certain number 
of days, except vnder special or exceptional conditions, when 
extra sessions may be called by the governor ^or regular sessions 
extended by a special t^ o-thirds or three-fifths vote. Many con-, 
stitutions contain, also, minute provisions concerning the conduct 
of legislation, forbidding the introduction of bills later than such 
and such a day of a limited session, prescribing the general form, 
of bills, limiting their subject-matter to a single object each, and 
eveiii commanding the manner of their consideration. 

1130. Other Limitations. — More than this^ as we have seen, 
there are certain classes of legislative provisions which have been 
removed beyond the Cognizance of legislatures by being put into 
the constitutions themselves : such as exemptions of Certain classes 
of property from seizure for private debt (genqrally called ’nome- 
stead exemptions ‘ prohibition ^ provisions, etc. The embodi- 
ment of such measures in constitutions is intended, as I have said 
(secs. 1090, 1097), to put thfem beyond legislative interference, — 
is a limitation of the same indirect sort as a Bill of Rights. It is 
usual, also, for our state constitutions to limit the power of leg- 
islatures to create corporations, by pr6visions whic^i, diiyct the 
passage* of general laws of incorporation to be applied in a formal* 
administr/itive manner by the courts, to which applications for 
incorporation are to be m^de. 

r 

1131. The period' to which the duration of legislatiVe sessions is re- 
stricted varies, when imposed, from forty days (Colorado, Georgia) to 
ninety days (Maryland and Virginia), the most common pofiod being sixty 
days. It is noteworthy that only four of the Original thirteen states have 
put a restriction upon the sessions of their legislatures^ Eight of these 
thirteen h;».ve, however, on the othei;. hand, restricted either wholly or in 
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^art the ’power to pass i "ivate or special legislation, — the xx)wer, that is, 
to mahe special rules for special cases or for particular individuals. It is 
nevertheless true that it is in the newer states, for the most part, that the 
strictest and most extensive limitations of legislative r> >wp are to be found, 

A 

1132. State Legislatures not Sovereign Bodies. - It will thus 

be seen that our state legislatures are not in tiny sen.5e ‘ sovereign ^ 
bodies. There is a certain serviceable clea*’ucss o. view to be had 
by regarding thtf state governments as, in theii legal aspect, like 
corporations. Their h*gislf',ttft-es are law-mukinq bodies acting 
within tlie gifts of charters, and are liy these charters in most 
cases very strictly circnmscribed in their It is this fact 

which gives so uni'^ue a place of power under our system to the 
«oiu*ts, the autiioritative interpreters of the fundamental law to 
which all legislation and all executive action must conform. 

1133. Legislative Organization. — In every state the legislature 
•consists of two houses, a senate and house of representatives, and 
in most of the states the term of senators is four years, that of 
representatives two years, one-half of the senate being renewed 
every two years at the general elections. There is no such differ- 
ence in character, however, between the two houses of the state 
legislatures as exists between the Senate and the House of Repre- 
sentatives of the ITniiied States. Connecticut, as we have seen 
(sec. 1071), fiiniisl/ed the suggestion upon which the framers of 
the federal Constitution actud in deciding upon tlie basis and 
character of represt .itation in the two federal houses; for in the 
Connecticut legislature cf that time one house represented the 
towns, as the confedeiate units of the state, while tlie other rep- 
resented the people directly. Even Connecticut has now aba.n- 
^doned'^hisiarrangemei , however, and in .-Imost all the states 
representation in both houses is base:l directly upon population, 
the only difference between the senate and house being that the 
senate consists of fewer members representing larger districts. 
Often, for instKince, each county of a state is entitled to send 
several representatives to the lower house of the legislatiu-e, while 
several counties are combined to form a single senatorial district. 

,*1134. Rear one fOx Two Houses in State Legislatures. — I'here 
is, consequently, no such historical reason for having two houses in the 
states as exists in tire case of the federal govern mentj^V^ Vbicct of the 
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federal arrangement is the representation of we two elements ^pon which 
the national government rests, namely, the*'popular will and a federal 
union of states. Tlie state legislatures have two houses simply for pur- 
poses of deliberateness in legislation, in order, that is, that legislation 
may be filterecKthrough the debates of two coordinate bodies, represent- 
ing slightly differing constituencies, though coming both directly from the 
people, and jiay thus escape the taint of precipitation too apt to attach 
to the conclusions of a ringle all-powerful popular chamber. The double 
organization rep^'sents no principle, but only au*effo»t at prudence. 

1135. The reason for our having double lugislatures caff not, however, 
be so simply explained. It is compounded of both deliberate and histori- 
cal elements^ Its historical grounds are sufficiently clear: the senates 
of our states are lineal descendants of the councils associated with the 
colonial governors, though they now represent a v^jry different principle. 
The colonial councils enianated from the executive, and may be said to 
have been parts of the execi\tiye, while our senates emanate from the 
people. Then, too, there was the element of deliberate imitation of 
English institutions. One hundred years ago England possessed the 
only great free government in the world ; she was, moreover, our mother 
Ij^nd, and the statesmen who formed our constitutions at tlie revolution 
naturally adopted that English fashion of legislative organization which 
has since become the prevailing fashion .among all liberialized govern- 
ments. I*ossibly, too, they were influenced by more ancient example. 
The two greatest nations of antiquity had had double legislatures, and, 
because sucli legislatures existed in, ancient as well as in modern times, 
it was believed that tliey were tlie only natural kind. ». 

1130. EUstorical Precedents. — Greeks, Homans, and English alike 
had at first, it is true, only a single law-making body, a senate represent- 
ing the elders or nobles of the community, associated with the king, and, 
because of the power pr ranft of its members, a guiding authority in the 
state. In all three nations special historical pvocesses produced at length 
legislatures representing the people also ; popular assemblies were, on one 
plan or another, coiirdinated with the ariitocratic assembly, and pres- 
ently the plan of an aristocratic chamber and a popular diifmber in close* 
association appeared in full development. We copied the English cham- 
bers when they were in this stage of real coordination ; before her legis- 
lature had sustained that great change, which Greece and Rome also had 
witnessed, whereby all real power virtually came to rest again with a 
single body, the pophlar assembly. 

1137. Terms of Senators and Representatives. — Among the older 
states of the union there is a more noticeable variety ol' law as to the 
tepns of senators and^representatives than is to be found in the constitu- 
tions of the newer si.ates. In Massachusetts ind Rhoie Island, foi* in- 
stance, the term of both sen.ators and. representatives is a single year only. 
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Jn New /jersey senators elected for three years, one-third of the senate 
being renewed every yeai- at tljo election for represenUtives, whose term 
in New i?ersey is but one year. A few of the states, however, both new 
and old, limit the term of senators to two years, the usual U'vm of repre- 
sentatives ; while in Louisiana representatives are gi' < A the i erni usually 
assigned to senators, namely, four years. 

1138. Names of the Houses. — There is son; varlet'. among the 
states as regards the name by which the lower por-ie o^ the \;gislature is 
known. In New^York the popular house is called ‘1. )i Assoiiibly” ; in 
Virginia, tlie “bouse of, Delcgj,tes”; in New Jersey, the “General 
Assembly,” — a name usually given in most of the stai»es to the two 
houses taken together. 

1139. The Qualifications required uf kot.: tors and representa- 
tives vary widely in tlie different states^ but not in any essen- 
tial point of principle. It is uni^^rselly required, for example, 
that members of the legislature shall be citizens; it is very 
generally required that they shall be residents of the states, 
sometimes that they shall he residents of the districts for 
which they are elected; and it is in almost all cases required 
that a member of the legislature shall have reached a certain 
age. Variety appears in these provisions only in respect of 
details, as tc the length of time citizenship or residence shall 
lia^'c been acquired before election, the particular age necessary, 
etc. l"he age reqfiirod varies in the case of senators from 
twenty-one to thirty years, in the case of representatives from 
twenty-one to twenty-five. 

1140. Legislative Procedure. — The same general rules of 
organization and procedure are observed in the constitution 
and business ’ both of Congress and of the state legislatures. 
The more numerous branch is in all cases presided over by 
an officer of its own election who is called the ^Speaker’; and 
the senate sits under the presidency, g§D#^rally, of a Lkuienant- 
Governor, who occupies much the same place in the govern- 
ment of, the state that the Vice-President of, the United States 
occupies in the national government. He is contingent ’substi- 
tute for the governor. Tn nineteen of the states it is required 
that the votes of a majority, not of a quorum merely, but^of 
the 'full number of in embers elected to each house shall be 
necessary for the passage of a 'bill. 
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1141. Standing Committees. — The hoAses of the state legis* 
latures, too, being separated from the* executive in sijch a way 
as to be entirely deprived of its guidance, depend upon stand- 
ing committees^for the preliminary examination, digestion, and 
preparation of their business, and allow to these committees 
an almost umpiestioned command of the time and the conclu- 
sions of the legislature. The state legislatures of the early 
time served as models for Congress. They*^and the legislatures 
of the later states, made like thewn, haws retained Substantially 
their first plan of organization, following the rules of parlia- 
mentary pracftice universally observed among English-speaking 
peoples ; and they and Congress alike havQ, had in the main 
the same development.* As they have grown larger they have 
grown more dependent upoij their advisory parts, their com- 
mittees. 

1142. In several states the constitutions themselves command the refer- 
ence of all hills to committees and forbid the passage of any measure 

which has not been referred and reported upon. 

1143. The Suffrage. — The suffrage is in all the states given 
by constitutional ])rovision to male citizens twenty-one years 
of age ; but it does not in all tile states stop there. Several of 
the states extend the privilege of voting alscr to every male resi- 
dent of foreign birtli who is twenty-one years of age and has 
declared his intention to become a naturalized citizen; and 
several of the states grant it to every male citizen or Hnhahir 
tanV of voting age. The law^s of almost all the states require 
residence in the state for a certain length of .tim% previous to 
the election in which the privilege is sought to fee etercised 
(the period varies all the way from three months to two years 
and a hyilf), as a condition precedent to voting; most require 
a certain length of residence in the county also where the 
privilege is to be pxercised; some a certain length of residence 
in the ‘voting precinct. Many states require all voters to have 
paid certain taxes ; in Delaware they are required to have paid 
a fixed registration ^fee ; but no state except Rhode Island and 
South Carolina has a property qualification properly so-c^led. 
In SouUk^UiQjina it is required that eachf voter shall be able 
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t(f read atnd write, or, if illiterate, shall own property valued at 
three hundred dollars. 

1144. In Connecticut, Delaware, Massachusetts, and Mississippi the suf- 

frage is confined to those who can read the constitutiv>i • Mr tht; laws of the 
st-‘te. It is common, of course, throughout the C''uvi.n" tn exclude crimi- 
nals, insane persons, and idiots ; and in several the pr!\rilege is with- 
held from those who het on elections. In Fl 0 i»d« betting on an election 
not only exclude^i from the election in connection w‘ith whic>‘ the offence 
is committed, but is punished, upon conviction, by entire and lermanent 
disfranchisement. A number of states also shut out duellists. In most of 
the states a plurality vote at the polls is sufficient fof el ‘ction ; but Ver- 
mont, Rho^e Island, and Connecticut require t lection by a majority of 
those voting. ' ^ 

1145. Women are accorded the privilege of voting in school elections 
in a number of states, and in a still Igirger number they are made eligible 
to be elected to school boards. Several states have extended the franchise 
to them in municipal elections \ and, although the constitutions of most of 
the states declare the suffrage to be restricted to males, Colorado, Wyo- 
ming, and Washington have conferred it upon women in all elections.. 

1140. The Ballot, or voting paper, is throughout all the states the 
instrument of voting, and a large majority of them have now (1897) 
adopted the so-called Australian ballot system, by which voters are secured 
a complete privacy in the preparation of the voting papers and in the cast- 
ing of their votes when prepared. 

1147. The State^ Courts. — -A very great variety exists among 
the laws of the several j- E lites regarding the constitution, 
functions, and relative subt>rdiiiation of the courts. A general 
sketch of the state courts must, therefore, be made in very 
broad outline. Perhaps in this department of state law, as in 
others, there may be sai l to be, despite a bewildering variety 
^f detail, siffficient unity of general feature to warrant a gener- 
alized description, and to render unnecessary the unsatisfactory 
expedient of choosing the institutions of a .,ingle state as in some 
broad sense typical, and describing them alone. 

1148. ' The dourts of our states are in no sense organs of 
federal justice, as the courts of the German states are (sec. 
556). They nave an entirely independent standing and organi- 
zation and an entirely independent jurisdiction. Their consti- 
tution and procedure are in no way affected by federal law, — 
except of course by way of limitation ; — SpMre is^a 
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sphere apart. The series of courts in ^ach state, the'reforej ids 
complete. Every state has its supreme court, as as its 
inferior tribunals, and' appeals lie from the state courts to the 
courts of the X\nited States only in cases involving federal law 
or in cases where the character of the parties to the suit does not 
give any state court complete jurisdiction (secs. 1090, 1306). 

1149. One of the most characteristic features of our state 
courts is what l%nay call their local attachmenl In most cases 
the judges are not appointed by ^.my cdtitral authority but are 
elected by the voters of the district or circuit in which they 
hold court; tTiey, like members of legislatures, ma^y be said to 
have ‘constituents.’ Theftr responsibility *is thus chiefly a 
responsibility to the electors, a popular rather than an official 
responsibility. The courts ' s*^e held together in a common 
system and to a common duty only hy laiv, therefore, and not 
by discipline or official subordination to superior judicial authori- 
ties. The courts may be said to be local rather than central 
organs ; they are integrated only iu opiniony — only by the 
course of a])peal, the appellate authority of the higher over the 
lower courts in poiiits of law. 

1150. This localization of the organs of government, .m their origin as 
well as in their functions, is a general characteristic of American political 
organization, — a characteiistic which appears mo4l conspicuously in the 
arrangements of local government, wliich is, as we shall see, not so much 
organized a.s left to organize itself under general statutes, for whose en- 
forcement no central ^miiii^trative machinery is provided. 

1151. Common Law Courts. — There ate, usually, four grades 
of jurisdiction in the judicial systems, of the states, with four 
grades of courts corresponding. There are generally (1) SJustices 
of the Peace, who have jurisdiction over all petty police offences 
and over^bivil suits for trifling sums ; who conduct preliminary 
hearings in cases of grave criminal offence, committing the 
accused, when there is prima facie proof of guilt, for tr.?al by a 
higher court ; and who are, in general terms, conservators of the 
peace. They act separately and have quite lest the high 
judicial estate which, still belongs to theT English Justices, from 
whom they take their name. Their decisions are in almost' all 
cases sufeJeirtHs^.:2npeals to higher courts. 
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.r 1162. j Mayor’s cou^'ia tho towns are generally the same in rank and 
jurisdictfcn, so far as criininai cases are concerned, as the courts of Jus- 
tices of the Peace. 

1153. (2) County or Municipal Courts^ wliioji hear appeals 
from Justices of the Peace and from Mayor^s • jurtr?, and whose 
own original jurisdiction is one step higher charf ^hat of the 
Justices, including civil cases involving Cinijideiable sums, and 
criminal cases geherally not of the gravest oharlJcter. 

r c 

1164. Often, however, courts of this grade, esjv/ciallv the municipal 
courts of the larger towns, are given a much higher jurisdiction and are 
codrdinatedvin some respects with courts of th -ext higher grade, the 
Superior Courts. T'^i New York, New Jersey , a id Kentucky the county 
courts retain the English name of Quarter b'essions. 

1155. (3) Superior Courts, whichi hear appeals from the county 
and municipal courts, and generally from all inferior courts, and 
•which are themselves courts of high original jurisdiction of the 
most general character in both civil and criminal cases. They 
may be said to be the general courts which give to the courts of 
lower grade their name of ^inferior.’ County and municipal 
courts, as their names imply, sit only for ceHain small districts ; 
but the districts over which superior courts have jurisdiction 
usually cover a wide ai ca, necessitating the sitting of each such 
court in several pl^es in succession. In other words, superior 
courts are generally circuit co irts, and in many states bear that 
name. 

1166. ‘Circuit courts’ is, indeed, the most generally used name for 

courts of this grade, that is, for the principal courts of the state ; thov.‘;h 
in almost as many states they are called ‘ district courts.’ In most of the 
staterf* these courts have special judges of their own; but in Maine and 
New Hampshire they are held by the judges of the supreme court on 
circuit. ^ 

1167. In some states civil is separated frofm criminal jurisdiction in this 
grade, and distinct courts are created for each. Thus in Texas there are 
Distribt courts lor civil causes. District Criminal c^/urts for criminal cases. 
In Pennsylvania courts of Quarter Sessions are the courts of general crimi- 
nal jurisdictijn, as in England, civil causes going to the courts of Common 
Pleas. Delaware has criminal courts called courts of Gaol Delivery. 

1158. (4) Supreme Courts, which in most of the states have no 
original jurisdiction at all, but only appellate hearing 
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appeals in all classes of cases (except ^uc|i as involve oi^ly triflffig 
offences or small sums of money) from the superior ^urts and 
from various inferior courts. 

1169. (6) In\sevtTal states there are supremest courts above the ‘su- 
preme.’ Tliu^ in New York there is a Supreme Court, which has its Appel- 
late Division ; the Appellate Division has four seveml parts or sections 
which sit and hear appeUs in the four judicial districts into which the state 
is divided ; and Aver all there is a Court of Appeals', a court of general 
revision. In New Jersey there is a supreme cbnrt above the' circuit, which 
is itself of high appellate jurisdiction, and a Court of Errors and Appeals 
above the supreipe ; in Louisiana the order is reversed and there is a 
supreme court above a court of appeals ; in Illinois a suprefiie court above 
certain district “ appellaje courts ’’ ; and in Kentucky a somewhat similar 
arrangement prevailed until the Constitutional revision of 1891. In Texas 
there are two coordinate supreme courts : one, called the supreme, for the 
hearing of civil cases only, the other, called the court of appeals, for the 
hearing of criminal cases and of civil cases brought up from the county, 
courts. 

• 1160. The name ‘ court of appeals * is found also in Maryland, Virginia, 
and West Virginia. 

1161. In five of the original states (New Hampshire, Massachusetts, 
Rhode Island, New York, New Jersey), and in Maine, the supreme 
courts have, anomalously enough, original as well as appellate jurisdic- 
tion in all cases ; but in the newer ytates such an arrangement is never 
found. In the case of New York, however, it is lordly accurate* to say 
that the Supreme Court has original jurisdiction, but rather that its judges 
have, acting separately, and subject to the oversight of the several sections 
of the ‘ Appellate Division.’ ^ (Compare sec. 1169.) 

1162. In several of the larger cities of the country there are complete 
sets of courts, reproducing the state judiciary iniimall. Thus in Baltimore, 
for example, there are city courts from the lowest grade up to a ‘ Supreme 
Bench of Baltimore City.’ 

1163. ‘ Courts of Equity. — < Equity^ is defined, under the legal 
systems of England and ,the United States, as “ that portion of 
remedial justice which is exclusively administered by a court of 
equity, as contradistinguished from that portion of remedial jus- 
tice whfch is exclusively administered by a court of common law ” 
(Story). In other words, it is that portion of reAedial justice 
w^ch was administeij^d in England by thh Chancellors, who were 
‘ the keepers of the king^s conscience,’ and from whose court, as if 
from thc j.vm^ »ss^se of justice, there issued writs from time to 
tiine for the remedy of wrongs for which the common law made 
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1 ^ adequate provision (secs. 817, 1423). The early Chancellors were 
ecclesias acs imbued wivh Koman law as it had come down through 
the medium of the canon law, and both in their l.imds and in 
those of their lay successors of later times, whi ^ A^ere i ue heirs of 
their principles and prerogatives, equity law and ^jiwodure became 
a very different thing from the law and pro'icdiire bf :he common 
law' courts. 

1164. Fusion^ef LW and Equity. — As time Itas gonu on equity 
and law haVe been larg.^ly fus»»d, even in England, just as they^/.s 
gentium and the Jws civile became merged in the development of 
the lloman^law (secs. 265-270, 274, 280, 28r , Anddn most of the 
states of the (Jniou the same courts* excrete lx)th equitable and 
•common law jurisdi('>tion. In several stAes the whole procedure 
even, in both jurisdictions has l^en made practically identical, 
and law is hardly distinguishable from equity. Generally, how- 
.ever, the distinctive procedure at least has been preserved, and 
only courts of the superior and supreme grades have been given 
equitable jurisdiction, — jurisdiction, that is, over cases in which 
the remedy is equitable. In Alabama, Delaw'are, Michigan, Mis- 
sissippi, New Jersey, Tennessee, and Vermont there are still 
special chancery courts. 

1165. Equity processes of trial differ from common law processes, 
outwardly, chiefly^n the fact that the testimony is written instead of 
oral, and that decisions of faci as well as of law rest with tiie judge 
instead of with a jury. For it.^ special subject-matter equity jurisdiction 
generally embraces such matters as trusts, mistakes, frauds, etc., — matters 
hardly tangible by ordinary remedies. 

1166. Probate* Courts. — In most of the states there are special 
probate courts, — special courts, that is, charged with jurisdiction 
over the proof of wills, the administration of estates, the appoint- 
ment of guardians, administrators, etc. ^ the care of thciOstates of 
wards, and, in general of the proper disposition of the property of 
persons deceased. In some of the states, however, these functions 
are left to the ordinary courts of law. " 

1167. In England this probate jurisdiction was, from the first until a 
very recent d^.te, a prerogative of the ecclesiastiieal courts, and in tvw of 
our states the probate courts retain the names of the officers who exer- 
cised this function in the place of the bishop ; in Gp^j^ia court is 
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called the court of the ‘ Ordinary,* in New Yort the ‘ SuVrogate’s ’ coui|. 
In New Jersey, with a reminiscence of the fitune origin, it is| called the 
‘ Prerogative * court. In several states, on the other hand, iu is known, 

* by virtue of one^ide of its function, as the ‘ Orphan’s ’ court. 

1168. Judges. — The judges of most of the state courts are 
elected, generally by the people, in a few cases by the legislature; 
but in several states thpy are nominated by the governor and ap- 
pointed by and mth the advice and consent of ithe Senate. In 
New Hampshire they are appointed by the governor by and with 
the advice and consent of the Council. 

1169. SupAme' court judges are usually elected by the^’^eople of the 
state at large ; circuit, districti county, municipal, agd other judges by the 
electors of the areas in which they serve. 

1170. The terms of judges range all the way from two years to a tenure 
during good behavior. The consYitutions of more than three-fourths of 
the states permit the removal of judges by the legislature, or by the gov- 
ernor at the request of the legislature. In Florida, Massachusetts, and ' 
Rhode Island all judges of the higher courts hold during good behavior ; 
in New Hampshire until seventy years of age. The length of the term 
varies with the grade of the court, the tendency being to give longer terms 
to the judges of the higher courts. 

1171. The qualifications required of judges by state law are 

not stringent. Only some eight ”or nine of the states require 
by law any identification of their judges with the legal profes- 
sion ; and only six require ‘ learning in the law * ; though custom 
and public opinion invariably confine the choice of judges to pro- 
fessional lawyers. Generally a certain age is required of judges 
(varying, where there is such a requiremei-/t, from twenty-five to 
thirty-five years), besides, in most cases citizenship and residence 
in the state or circuit. As a rule single judges hold aU the» courts 
except tlie highest. Supreme courts have a more or less numerous 
‘bench.* c ^ 

1172. The ministerial officers of the state courts, the sheriffs, are 
generally not appointed by tte judges or responsible to them, but 
elected by the people and answerable to ‘ constituents,* just as the 
judges themselves are. Even the clerks of the courts are often 
eleqted. 

1173. The position of sheriff thus differs very materially from the 
positioix;! srtfKUgd States marshal Csec. 1317), the sheriff’s counterpart 



THE GOVBEVmFAtt OF THE UNITED STATES. 497 


fin the Meral judicial system. The marshal is appointed by the Presi- 
dent o' .the United Stay.'.s, and is responsible to a central auihority, is 
part of a centralized organization of justice. Tiie sheriff, on the con- 
trary, is the organ of an extremely decentralized, an almost oisintegratedy 
organization of justice. The bailiffs, the sheriff’s 0' p ^ties, are usually 
th . appointees of the sheriff. 

1174. The State Executives. — The Executives ('^ the states are 
the least distinct pa^ts of state organization, thj least busceptible 
of being adequately pi^'inred **111 outline, or indeed in any broad 
and general way. Under our system of state law the executive 
officers of a state government are neither tht sji*vants of the legis- 
lature, as in Swit'/‘:jr]and, nor the responsible guides of the legis- 
«latuie, as in England, nor the real contAplling authority in the 
execution of the laws, as under ^ur own federal system. The 
Executive of a state has an important representative i^lace, as a 
.type of the state’s legal unity ; it has a weighty function of super- 
intendence, is the fountain of information, the centre and source 
of advice, the highest organ of administration to the general eye ; 
but it cannot be said to have any place or function of guiding 
power. Executive power is diffused by our law throughout the 
local organs of government ; only a certain formal superintendence 
remains with the authorities at the state capitals. 

r 

1175. Of course this does not apply to the governor’s veto power,— 
that contains real energy, — bi 1 only to executive functions proper; these 
are localized, not centralized, alter the er^remest pattern. 

1176. Not all of the states have the same central executive 
officers. All have governors ; a majority of them have lieutenant- 
^ goverriors ; all have secretaries of state; .all have treasurers; 
almost all have attorneys-general ; and a majority, superintend- 
ents of education. Many have also av^diUns : eleven have comp- 
trollers, and fifteen boards of education ; four (Massachusetts, 
New Hampshire, Maine, and North Carolin associate councils 
with their governors. ‘ 

1177. For the rest, there are a great many minor officers of various 
fumetions in the different states ; superintendent of prisons, for instance, 
registrars of land offices, superintendents of labor, bureaux of agriculture, 
commissioners of iflines, commissioners of immigration, etc. There is 
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no uniformity between the administrations of the states* as rerards th<9Re 
special offices ; different states undertake difi^ent functions, Jew or old, 
and create new, or revive old, offices accordingly. 

1178. The g(Vvernor*8 term of office is in almost all of the 

states either two or four years, although Massachusetts and 
Rhode Islan(l*’give their governors a term of but a single year, 
while New Jersey elects hers for three. The lieutenant-governor, 
where such an officer is elected, has the same term as the gov- 
ernor, and is generally required to have the same qualifications. 

1179. These qualifications consist, almost always, of citizen- 
ship of from two 'to twenty years’ standing, residence ■ within the 
state of from one to ten years, and age of ironi twenty-five to 
thirty years. In Maine it is required that the governor shall be* 
a native-homi citizen. 

1180. The terms of the other principal state officers are usually 
the same as the term of the governor, though it is not uncommon' 
to [»ive to treasurers, secretaries of state, attorney s-general, and 
auditors a longer tenure. The qualifications required of the dif- 
ferent officers are of the most various nature. 

1181. The constitutions of many of the states still exhibit the jealousy 

of long terms of office which was so characteristic of thet extreme demo- 
cratic feeling generated in the colonies by the constant friction between 
the representatives of the people and officials who ^wed their offices, not 
to election, but to royal appointment. Seven states limit official tenure 
to a maximum period of seven years ; Texas makes two years the maxi- 
mum ; and Massachusetts, Vilginia, and Maryland give express constitu- 
tional sanction to rotation in office. ^ 

1182. Many states effect such a limitation with reference to the tenure 

of the governor’s office by provisions setting bounds “to the reeligibility 
of the governor. Thus ^ome exclude their governors frmn sif^cessive , 
terms ^ others allow only a single term to any one man within a specific 
period (jf, say, eight years; while still others withhold reSligibility al- 
together. * 

1183. Contrast between State and Federal Executives.’^ The 

federal fexecutive was, as we have seen (sec. 1071), constituted in 
quite close accordance with the models of previous ^ate organiza- 
tion ; but the imitatiqn can scarcely be safd to hav^e gone further 
than the adoption of the suggestion that the United States should 
have a single go^rnmental head,*a president; because the states 
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l^ad t\ied and appro* ud a single presidency. For the rest, the 
preside J was given the jharacter, as regards his relations with 
the othei officials of the federal system, rather of an English sov- 
ereign than of a state governor. Certainly the contiast between 
the official place and power of the president aMi ilu' place and 
pow er of the state governors of the present d „y i*; a very sharp 
and far-reaching contrast indeed. Tlie president of the United 
States is the only eaiecntive officer of the federgj government wlio 
is elected ;»all other fc^deral 4)fficials are appointed by him, and 
are responsible to him. Even the chief of them boar to him, in 
theory at lea^^t, only the relation of advis^'rs ; ^thopgli in fact, it 
must be arliuowledgod, tiny are in effect colleagues. Of state 
^officials associated with the governor it<nuy, on the other hand, 
be said that both in law and in fact they are colleagues of the 
governor, in no sense his agents, or even his subordinates, except 
^ in formal rank and precedence. They, like himself, are elected 
by the people; he is in no way concerned in their choice. ]Nor 
do they serve him after elec^tioii. They are not given ♦him 
as advisers; they are, on the contrary, coordinated with him. 
North Carolina, indeed, calls her chief officers of state a 'cabi- 
net’ ; but they are not dej)endent upon each other even in counsel, 
and tliey areviuite as indcpend^^iit of the governor as ('Congress is 
of tlui president. ^The only means of removal to which the prin- 
cipal officers of the states are subject is, ordinarily, ivipeaclanenty 
to which the governor also is equally exposed. Eoth they and 
he may be charged with official crimes and misdemeanors by the 
house of reprcsentati'i’es, and tried, convicted, and removed by 
the senate the state. Their only other responsibility is to the 
courts^of law, to which, 'like other citisjens, they are answerable, 
* after removal from office, for actual breaches of la'v. (Gov- 
ernor, treasurer, secretary of state, attoi iiey-general, — all state 
officers alike, serve, not other officers, But the people, who elected 
them ; upon the people they are dependent, not upon eac.h other ; 
they constitute no liierarchy, but stand upon a 2»crfcct eqiiality. 

1184. In Delaware, Maryland, New Jersey, Pennsylvania, West 
Virginia, and Texas -no secretaries of statg arc appointed by^ the 
governor, subject to unifirmatiun by the senate ; in several states the 
attorney-general also is ai)pointt;d ; nor is it uncommon for the state 
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superintendont of education to be an appointee of the governor ; a^d 
these facts offer apparent contradiction to ath^ statement that Lhe several 
constituent parts of the state executives stand always apart Mi complete 
^ independence and coordination, — especially when it is added that in one 
or two states officers so important as the secretary of state and the attor- 
ney-general hold during the pleasure of the governor. Several of the 
states empower their governors to suspend or remove subordinate officers 
against whom charges are preferred, and to institute criminal proceedings 
against them in the courts. Maryland authorizes |he summary removal of 
sundry minor offimals by the governor, and Michigan a*hd Ngw York even 
the suspension of the secretary of state or the Ireasurer, in case of corrup- 
tion or gross misconduct, until the legislature can act; anti in Delaware 
the governor f can ^remove any public officer “convicted of. misbehaving 
while in office, or of any infapious crime.” But tljpse cases constitute in 
fact no real exceptions : ftjr the duties of such officers, after their appoint- 
ment, are prescribed by constitutional provision or by statute, not by the 
governor ; and the governor may-remove them, not at his whim, or for 
mere administrative reasons, but for just cause only, and as if he acted as 
an officer of justice. In brief, even when appointed by him, they do not » 
depend upon him. 

1185. Keal Character of a State '^Executive.* — The governor 
therefore, is not the ‘Executive’ ; he is but a single piece of the 
executive. There are other pieces coordinated with him over 
which he has no direct official control, and Avhic*n are of less 
dignity than he only because they have na power to control 
legislation, as he may do by the exercise of his veto, and because 
his position is more representative, perhaps, of the state govern- 
inent as a whole, of tl^e peo*ple of the state as a unit. Indeed it 
may be doubted whether the governor and»other principal officers 
of a state government can even when taken toge.thef be correctly 
described as ‘the executive,’ since th^ actual execution i.of the 
great majority of the laws does not rest with them but with the* 
local officy^.rs chosen by the towns and counties and bound to 
the central authorities of the state by no real bonds of responsi- 
bility whatever. Throughoiic all the states there js a significant 
distinction, a real separation, between ‘ state’ and ‘local ’ officials ; 
local officials are not regarded, that is, as state ogjcers, but as 
officers of their districts only, responsibla to constituents, not to 
central authorities. Throughout the country the sheriffs "^and 
other county officers, the county treasurer^, clerks, surveyors, 
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cc^niiss’ jners, oto., and Ihe town and city officials also, as well 
as the juolres of the cburcs and the solicitors or distri(;t attorneys 
who represent the public authority before the courts, -ire, almost 
without exception, chosen by the voters of limited area^, and ar? 
regarded, for the most part, as serving, not the state, but their 
part of the state. Minor ‘state’ officers there art , — iniror officers, 
that is, who *miiiisterially serve the centi;nl «.ffic<..-. — and these 
are often appoiiiljed ’dy the governor; but it ^‘s CLception il for the 
governor tohontrol the ’^jeal authorities by whom tb'’ la\ s are in 
fact put into^actual operation. The president o^ the United States 
is the veritable chief and master of the forojis of the fed- 

eral government; he cippoiuts and in^mo^t . ases can remove all 
federal marshals, district attorneys, revf^nue officers, post-office 
officials. But the governor of a state occupies no such position ; 
nor does any high ‘ state ’ official ; the central offices of a state 
constitute a system of supervision and report often, but seldom 
a system of control. 

1186. In Michigan, it is true, all officials not legislative or judicial may 
be removed by the governor for just legal cause ; in New York, too, 
sheriffs, coroners, district attorneys, and county clerks are removable by 
the same authority, and in Wisconsin sheriffs, coroners, district attorneys, 
and registrars'of deeds ; but suck v>rovisions are exceptional, and are not 
acc' inpanied by anv real integration of local government by a system of 
continuous central control. Government remains disjointed, — still lies in 
separated parts. (Compare sec. 1184.) 

1187. Relations of the Local to thf Central Organs of Govern* 
ment in the States. — It is characteristic of ouv state, organization, there- 
fore, that the counties, niownships, and cities into which the states are 
divided for purposes of local government do not serve as organs of the 
states^exactly, but rather atj' independent organisms, constituted what they 
are by state law, indeed, but, after being st.t up, to themselves almost 
as entirely as if they were self-constituted. They elect their own officers, 
and, except for the occasional mandates of Jhe cM.urts, go theiuown paces 
in enforcing the general laws of the state. 

1188. We hgive not, therefore, local '*sf,lf-governmevt^’‘ in the sense in 
which Professor Gneist has found that term to be properly usfd when 
employed in the light of its Teutonic liistory ; we have, instead, separate 
local self-direction which is not the application of government, but the 
plSiy of indepo;ident action. Our local areas arf not governed^ in byef ; 
they act for themselves. Self-government implies, when used in its strict 
histbrical meaning, Uiat the officers of local administration are officers of 
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the staie^ of the central authority, whatevei^ may be 4;he machinery of 
their appointment, and that their reRponeibility is central, instead o^to 
their neighbors merely. I'he only sense in which the loQal units of our 
state organizations are governed at all is this, that they act under general 
laws which are^ made, not by themselves, but by the central legislatures of 
the states. These laws are not executed by the central executive authori- 
ties, or undei- their control, but only by local authorities acting in semi- 
independence. They are, so to say, left to run themselves. 

t 

1189. The Governor. — The usual duties of*«a state governor 
may be conveniently siiinined ifp untfer four general heads : 

(1) As towards the legislature, it is his duty to transmit to the 
houses at eacfli r(?gular session, and at such other tiinr.s as may be 
required, full information*' concerning the sttJute of the common- 
wealth, and to recommend to them such measures as seem td 
him necessary for the public %good. It is also his duty in case 
of necessity for sucli a step, or upon the requisition of a sufficient 
number of legislators, to summon the houses to extra session: 

(2) ^ He is commander-in-cdiief of the state militia, and as such 
is bound to see, not only that foreign invasion is repelled, but 
also that internal order is preserved. (3) He exercises the clem- 
ency of the state towards condemned persons, having the right 
to grant pardons to ])ers()ns convicted of crime, ^to remit fines 
and penalties, under certain conSitions, and to remove political 
disabilities incurred in consequence of conviction of crime; 
though he exercises these high prerogatives subject always to 

a definite responsibility t<j> public opinion and to the laws. 

« 

1190. In some states, as notably in rennsydvania, the power of grant- 
ing pardons is given to the governor, however, only in form, the sanction 
of a Board of Pardons beipg made necessary, whose action is semi-judicial. 
In New Jersey there is B,judici<il committee on pardons ; arfd in fionnectw 
cut the legislature alone can pardon : the governor can only reprieve until 
the endiof the next session^of the legislature. 

1191. (4) In all the states except three (Khode Island, Ohio, 
North Carolina) the governor’s assent is made necessary to the 
validity of all laws not passed over his dissent^by a special 
legislative vote upon a second consideration made in full view 
of *his reasons for vfithholding his signature. fVnd in Rhode 
Island, Ohio, and North Caroling, though the governor has no 
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vqito prc.i^Tly sf)-called, ho ran compel the reconsideration of any 
measure Uy the legislati^re. 

1192. All bills which the governor signs, or upon which he does 
take any action within a ceilain length of time, beconr h'w ; ihose which 
he will not sign he must return to the legislature v it' a f** .luunent of his 
objections. Generally he must return bills which he thus rejects to the 
house in which they* originated, tliough in Ka^isas lie n ist return them 
always to the lionise of repiesentatives. 

1193. The vote by wh’jh a biP may be .passed over the '^'oven.or’s veto 
varies very, widely among the states. In Connecticut a mere’ majority 
suffices for its second passage; in other states a three-fifths vote is re- 
quired, in >.>r)me a two-thirds vote ; sometimes a niajority df elected mem- 
bers (instead of a t^pv'cial number within* a ineie quorum) must concur 
in a second passage ; and sometimes two-thii'Js of the elected members. 
In Missouri it is provided that the votes of tw'o-thirds of the elected 
members shall be necessary in the house in which the measure originated, 
while a mere majority of the other house will suffice. 

1 194. In fourteen of the states the governor is given the power to veto 
particular items in appropriation bills; as regards all other bi. Isolds 
approval or disapproval must cover all of the measure or none of it. 

1195. The Secretary of State. — The title ^ Secretary of State,’ 
borne by a conspicuous officer in each of the states, is very apt 
to mislead those who lifive stiuLed first the English executive or 
the functions of ou^ own federal minister of foreign affairs. The 
federal Secretary of State is lirst of all an executive minister, 
only secondarily a secretary . and the five principal Secretaries 
of State in England are equally without prominent secretarial 
functions. They are c^’lc and all executive heads of department. 

11^. The federal Secretary of State i.s entitled to his official name 
chiefly by virtue of certain minor duties seldom tlijught of by the public 
in connection with the Department of State. He has charge, for example, 
of the seal of the United States ; he preserves the originals of Ul laws and 
of all orders, resolutions, or votes of the houses which have received the 
force of law ; l^e furnishes to Congress; besides consular and diplomatic 
reports, lists of passengers arrived in the United States from foreign 
countries, etc. 

1197. The chief clerical features of the office which the five Principal 
Se(?retaries of State in England theoretically share (sec. 876) would a^em 
to be represented by the necessity of the countersignature of some one of 
theih to the validity the sign-in.;,niial. 
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1198. The Secretaries of State in the commonVealtlis of 
Union, on the contj’aiy, can show sufisWaitial cause f(fr holding 
their title; the making and keeping of records is the central 
‘cluty of their office. It is usually their duty to register the 
official acts of the governor, to enroll and publish the Acts of 
the Legislature, to draw up all commissions issued to public 
officers, to keep all official bonds, to record all state titles to 
property, to keej and affix, where authorised, *J:he seal of the 
commonwealth, to preserve accurfdo maps and careful records 
of the boundaries of the various civil districts o’! the state, 
(the countiejft, tctwnships, etc.) and to give to all /yho legally 
apply duly attested copi^^s of the public /locuments in their 
keeping. In brief, thtj Secretary’s office is the public record 
office. 

1199. Often other duties are assigned to the Secretary of State. In 
one state, for instance, he is constituted Internal Improvement Com-, 
missioiier ; in another Surveyor-general. But such additional functions 

not necessarily characteristic of his office. 

1200. It is to the Secretary of StaU* in each commonwealth that the 
votes of the state’s electors for President and Vice-President are re- 
turned ; and it is he who transmits them to the president of the Senate 
to be opened in the joint session of the two houses. 

1201. Votes in state elections filso are generally retuniable to the 
Secretary of State’s office, and the Secretary of SVate is very coihinonly 
one of the state canvassers of election returns. Such duties manifestly 
flow very naturally frotn the general duties of his office. 

1202. The Comptroller, *or that equivalent officer, the state 
Audilo?', is public accountant. It is hift function to examine 
and pass upon all claims presented against, thd' state under 
existing provisions of law; to audit tlie accounts of allr officers 
charged with the collection of the revenue of the state, filing 
their vo^jchers, requiring of them the necessary bonds, and 
crediting them with all sums for which they present the state 
Treasurer’s receipt; to ensure uniformity in the .assessment and 
collectiVDn of the public revenue by preparing and furnishing to 
the local fiscal officers the proper forms and iiiptructions ; to 
issue warrants for s^l legal disbursements of money from the 
treasury of the state, keeping a careful S)ccount*with the state 
treasurer ; to submit his books « and accounts at any time to 
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exumiuai ti by the ,\ey sl^ .iure, — in a word, to regulate the 
assessmei. •, collection, aW disbursement of the public, moneys. 

1203. The State Treasurer may be said simply to !;eep the^ 
public moneys subject to the warrants of tip Co.aptroller. 
Without such warrant he can pay out noth ii iff 

1204. These, manifestly, arc not ofiBces of conti >1. "he- Comptroller, 
for example, can generally proceed against lofal fiscal officers through 
the local law-repicsentativcs of the state, the local stafcs-attorne''S, in the 
ordinary courts, for the purpose of securing the nc.;essary bonds when 
these are not promptly or properly given, or of enfc/rcing the payment of 
moneys witjiheld or uncollected ; and he may mat ' .. st of^tlie validity or 
sufficiency of official bonds by any inean^ within his reach; but he has 
none but this indirect control, exercised thro-*gli the couits over officers 
who refuse bond or who neglect the forms and instructions issued to them 
regarding the assessment and collection of taxes. The whole machinery 
of control is local, not central, — through courts and states-attorneys who 
are themselves elected by the same persons, in town or county, by whom 
the collecting officers themselves are chosen. The local fiscal officers are 
not officers of the state treasury, but officers of the towns and couiijAes 
whom the state employs as its agents. 

1205. The State Superintendent of Education often occuxiies a 
somewhat different position. It is frequently his prerogative 
to prescribe the qualifications of teachers and the methods by 
which they are to b^f selected ; hf’ is required to make a thorough 
inspection of the schools thn.ughout the state ; often he is 
given power to secure proper reports of school work through 
special inspectors appointed to act instea^^l of local superin- 
tendents whose reports are irregular or unsatisfactory. School 
administration is- recognized to require a certain degree of 
(jentraliite-tion of administrative authority, and .so to constitute 
a legitimate exception to the general rul^s as to the constitution 
of executive power in the states. Still, evtui the po\\j?r of a 
state Superintendent of Education does not often go very much 
beyojid "upervisijon. The powers of district c.r township school 
directors refmain in most cases very absolute as regards the 
management ol the schools. They are governed by statute, not 
by the state Superintendiant. 

1206. Constitational Diffusion of the, Executive Power. — The 

constitutions of at lealSt seven of the states make very frank confession of 
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tlie diffusion of executive authority upon which I have dwelt ^ charac^r- 
istic of our state system. Thus the constAiution of Alabama ^ovides that 
the executive power “shall consist of the governor, secretary of state, 
state treasurer, state auditor, attorney-general, and superintendent of 
education, amt the sheriff for each county. The constitutions of Arkan- 
sas, Colorado, Illinois, Minnesota, Pennsylvania, and Texas make similar 
enumerations, with the exception of the sheriffs of the counties. The 
Florida constitution 1808 provided that the gV>vernoi^ should be “as- 
sisted by a cabinet of administrative officers” aifpoinited by himself, sub- 
ject to the confirmation of, the senate; hu\ clothed thest officers with 
functions wliich made them in fact not assistants but colleagues. 

1207. The constitutions of most of the other states declare the execu- 
tive power tft be vested in the governor, but are hardly thn/Ugh with out- 
lining his functions before* they provide for the/ erection of executive 
departments among whfch the greater part of executive power shall bp 
parcelled out ; so that the arrangement is everywhere practically that 
of those states which in effect dSclare the executive office to be ‘ in com- 
mission’ by enumerating the officers who are to divide its duties. 

1208. Full Legal, but no Hierarchical, Control. — This, then, ib 
the sum of the whole matter : the control of law, exercised through the 
courts, is thorough and complete ; statutes leave to no officer, either cen- 
tral or local, any considerable play of discretionary power ; so far as pos- 
sible they command every officer in every act of his administration. But 
no hierarchy stands between an officer and the law. The several func- 
tions of executive power are segregated, — each official, so to say, serves his 
own statute. So thorough is the control attempted by legislatioi^. — and 
so potent among us is the legal habit and conscience, the law-abiding 
sense, — that no official control, no hierarchical organization has been 
deemed necessary. 

« 

* Local Government. 

1209. General Characteristics. — Thj^ large freedom of action 
and broad scope of function given to local authoritifvs is ^he dis- 
tinguishing characteristic of the American system of government. 
Law is central, in the sevse of being uniform and the command 
of the central legislature in each state; and its prescriptions are 
minute ; but f unctir jn and executive power are local. Thore ,is a 
single bomprehensive statutory plan, but a host of unassociated 
deputies to carry it into effect, an infinite variety in the local 
application of its principles. General Maws are given to the 
localities by state legislation, and these iSws are generally char* 
iwterized by a very great degree of particularity and delail of 
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pii>visio' : but iio ceiitr?*’ r ithority has executive charge of their 
applicatiwii : each locality must see to it for itself that they are 
carried out. 

1210. Duties of Local Oovemment. — The duu of local gov- 
ernm^mt include Police, Sanitation, the Caie ,>f ti e I’oor, the 
Support and Administration of Schools, th(‘ Constri.otion and 
Maintenance of Roads and Bridges, the Lie easing uf Trades, the 
Assessment and ^Sollection of Taxes, besides th^ Admin: .tratioi) 
of Justice in the lower grades, the maintenancr' of Court Houses 
and Jails, arid every other affair that makes tbr tb- peace, con- 
venience, ccmfort, and local good governs en^ of the various 
and differing comLiUiiities of each commonwealth. In many 
places libraries are included among the institutions given into 
the charge of the officers of locrl go\ernment. Local officers 
look to state laws for their authority ; but practically state 
administration represents only the unifying scheme of local 
government. Local administration is the administration of the 
state. 

1211. Local Varieties of Organization. — Almost without excep- 
tion the states which have been added to the jrigiual thirteen by 
whom the Union was formed havt* derived their local institutions, 
whether by inheritance or by imitation, from the mother states 
of the Atlantic sealfoard. Wherever New England settlers have 
predominated the toionsliip h:‘s taker ciuick rootage and had a 
strong growth ; wherever Southern men have gone the county has 
found favor above other forms of local organization; wlierever 
the people from the twef sections have met and mixed, as in the 
early days they met and mixed in New York, New' Jersey, and 
](^ennsyIVanir,, the same combination or mixture of instigations 
that is characteristic of the middle Atlantic states is found in 
full prominence. But in all cases the^new foundations in the 
West have this common feature : they have all been in a greater 
or less ^gree artificially contrived. Towns have not grown up 
in the Northwest for the same reasons that led to their growth 
in New England, in the days when isolation was necessary and 
when, isolation involved compact and compjete self-go vernmont 
(secs. 1036-1037) : they have, on the contrary, been deliberately 
constructed m imitation of New^'England models. Neither have 
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Western counties been developed by processes of piwneer a§ri 
cultural expansion like those which matte the irregular, and in 

sense geographically natural, counties of Virginia (secs. 1042- 
1044) : they have, on the contrary, been geometrically laid off 
in the exact squares of the government survey and deliberately 
organized affer the Southern fashion because the settlers wanted 
to reproduce by statuts the institutions which in tlieir old homes 
had been evolvei^ by slow, unpremeditated gro\(i?th. The institu- 
tions of the admitted states, in*^a woitt, were transplanted by 
enactment, whereas the institutions of the original states were 
sown by hali*t. *It by no means follows that these »bwer institu- 
tions lack naturalness or Vigor : in most casts they lack neither, 
. — a self-reliant race has simply readapted institutions common 
to its political habit ; but they do lack the individuality and the 
native flavor often to be found in the institutions in whose like- 
ness they were made. 

J212. The differences of institution, then, which show them- 
selves in the East between local government in New England, 
local government in the South, and local government in the cen- 
tral belt of Atlantic, states extend also into the West. There, too, 
we find the three types, the township type, the county type, and 
the compound type which stands between the two ; but the com- 
pound type is in the West naturally the most ih)mmon. The West- 
erner has had the sagacity to try to combine the advantages of 
all the experiments tried, in the older states, rejoicing in being 
fettered by no hindering traditions, and profiting by being re- 
strained by no embarrassing incapacity fbr politics. 

1213. Keeping these facts in mind,, it will be possible to con- 

sider without confusion, the Township, the County, thfe School 
District, the Town, and the City as elements of local government 
in the United States. The different place’‘and importance given 
to each of these organs in different sections may be noted as we 
proceed. • 

1214. The Township : its Historical Origin. — The township is 
entitled to be first considered in every descriptidJl of local gov- 
ermnent in the United States not only' because^ it is a primary 
unit of administration, but also by reason of its importance' and 
})ecause of its ancient and distinguished lineage. It is direct 
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lineal d' ''-endaut from -lir ] rimitive communal institutions which 
Caesar snui Tacitus found existing in the vigor of youth among 
the j)eoples living in the ancient seats of our race. The New 
England town was not an American inventibn; tne settlers 
upon the northern coasts did not adopt the to' a Sj stem simply 
because they were obliged to establish tnemseU'^^s ’ii isolated 
settlements id a harsh climate and among hostik native tribes. 
We have seen (-ibcs.^lOil^, 103t>) that they kepi* togethe’ in close 
settlements for religion^ purposes, fot* mutual defence, and for 
purposes of* trade, and that their settlements w'er^. often com- 
pletely isol*4ted by stretches of wild prime 'al'Torost; but their 
form of government., or at least the talent and disposition for it, 
they brought with them, an inheritance of untold antiquity. 
Their political organization was I’Jke a spontaneous reproduction 
of the ancient Germanic Mark (secs. 287, 833). In most cases 
they regarded the land upon which they settled as the property 
of the community, just as thedr remote barbarian ancestors had 
done ; like those ancestors, they divided the land among families 
and individuals or worked it in common as might be decided by 
public vote in general assembly, in open ‘folk-moot^ we may call 
it. This same ‘town-meeting,’ as they styled it, voted the com- 
mon discipline, elected the officers, and made the rules of common 
government. Eaclf group of colonists constituted themselves a 
state with a governing primary assembly. They reestablished, 
too, the old principles of folk-land. Whether they tilled their 
lands in common or divided them in seveialty, they had always 
a comnmnal domain, part of which was kept as open common 
for the general pasturage* and the rest of which was given over 
jn parcirfls, f^om time to time, for settlement. They were invent- 
ing nothing; they were simply letting their race habits and in- 
stincts have natural piay. Their methods showed signs at almost 
every point of having been filtered through int^ervening English 
practices ; but they rested, none the less, upov* original Teutonic 
principles. 

1216. The exceptions to the principle of folk-land occurred where, as 
fUi the Hartford', Windsor, and Wethersfield settHments on the Conn««:ti- 
cut, the land was held, not in common bv the civil community, hut in 
oommeu hy a sort of borporation of joint owners under whose supervision 
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tlie new colonies were established. These joint owners were qiiite distinct 
from the communal authorities.* i 

^ 1216. Absorption of the Town in Larger Units of Govern- 
ment. — It was towns of this primitive pattern that were drawn 
together ultii^iately into the New England colonies of the later 
time, by the processes I have already described (se.'i. 1038) ; and 
in becoming pa];ts of larger organizations^ th^y lost to some 
extent their independence of lupvemeqt, as well as in some 
slight degree their individuality also. In some cases, as for 
instance in the , coalescence of * Connecticut ’ and New Haven 
(sec. 1051), the establishment of central state legislative control 
over the towns took thG shape of a mere conlirination to them of 
their old functions and privileges, and in this way fully recog- 
nized their elder and once soVereign place in the historical de- 
velopment of the commonwealth; but it in all cases necessarily 
resulted in their virtual subordination. It led also to the creation 
of xew areas of local government. Towns were grouped, at first 
for judicial purposes only, into comities, and the counties came 
in time to furnish a very convenient basis for certain adminis- 
trative functions onte vested exclusively in the smaller areas. 
Great cities, too, presently grew up to demand more complex, 
less simply and directly democratic, method^ than those of the 
towns. But no change has seriously threatened town organiza- 
tion with destruction. The ‘town^ is still the most character- 
istic and most vital element of local government in New 
England; and it still has substantially ^ the same officers, sub- 
stantially the same functions, that it possessed at ?ts foundation 
in America. , ' . ^ 

* 0 

12lV. An influx of foreigners has in many places disturbed and 
impaire^l the town system, and the cities, which draw to themselves so 
rapidly the rural population, but which are too big for the primitive 
methods of town government, are powerful disintegrating elements in 
the midst of the old organization; but the new adaptation and '^develop- 
ment of the township in the West, and the tendency to introduce it 
in some parts of the South, seem still to promise it Ifbnor and length 
of days. 

* See Andrews, The Hiver J'o^ons of Connecticut (Johns Hopkins ^tudie^ 
r(h Series). 
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^218 Town-meeting. — I'he sovereign authority, the motive 
power, >t town govern.nent is the Town-meeting, the general 
assembly of all the qualified voters of the town, which ha 
reminded so many admiting observers of Ahu r‘*iciciit Grecian* 
and Roman popular assemblies and of tho Lun'^sopmeinde of 
Switzerland. The regular session of this assembly i-’ held once 
a year, usua’dy in tfie spring, ‘ but extra , sessions are held from 
time to time tfp’bugfiout the year as occasion, arises, d'^e notic<‘, 
being given botli of .he time of ttieeting and of the exact 
business to* be considered. Town-meeting elects dl officers, — 
its regulai ^annual session being the sessio.f lo> elsjctions, — and 
decides every affa'" of local interest.^* Jt is presided over by a 
4 Moderator ’ and attended by the town officers, who must give a 
full account of their adrainistratiop, and who must set before the 
Meeting a detailed statement of the sums of money needed for 
.local government. These sums, if approved, are voted by the 
Meeting and their collection ordered, on a prescribed basis of 
assessment. Everything that the officials and committees of the 
town have done is subject tJ be criticised, everything that they 
are to do is subject to be regulated by the M ,‘cting. 

1219. The Town Officers. — The officers of the town are certain 
* Selectmen,’ from three to nine in number, iiccording to the size and 
ne(?ds*of the town,^ho constitute the general executive authority 
for all matters not otherwise assigned ; a Town Clerk, who is the 
keeper of the town records and regist^js; a Treasurer; Assessors; 
whose duty it is to make valuation of all p^^oporty for tax assess- 
ment; a Collector of t}#c taxes voted by the Meeting or required 
by the county and state authorities; a School Committee; and a 
^variety* of Ipsser officers of minor funCuion, ach as Con .tables, 
together with certain committees, such as library trii'^tees, etc. 
Generally there are aJso overseers of the i^oor and surveyors of 
highways. 

122(i To this corps of officers all the functions of local gov- 
ernment belong. The county authorities cannot enter their 

^ In Connecticut in the Putumn. 

some of t^e coast towns (townships), as ncAably in Connecticut.^ the 
regulation of the use of the oyster beds is a very prominent question in 
town-meeting. 
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domain, but must confine themselves to the judicial duties 
proper to them and to such administra€ve matters as the lay- 
ing out of inter-town roads, the issuing of certain county licenses, 
the maintenance of ^county buildings, etc., for the due oversight 
of which larger areas than the town seem necessary. County 
expenses are defrayed by taxes raised by the towns : the county 
authorities apportion such taxes, but do not lay thein. 

♦ * % 

1221. In Rhode Island tli'e only Qounty qfficials are those connected 

with the administration of justice. 

1222. The ( Township of the Northwest. — The -town may, 
therefore, be said to exist *in New England iti its full historical 
character and simplicity, though much overshadowed by greatf 
cities, and everywhere modified and partially subordinated by 
the later developments of state and county. In the Northwest^ 
whither New England emigrants have gone, it has entered an-* 
other phase and taken on another character, — a character which 
may perhaps foreshadow its ultimate organization, should the 
country have at any future time the uniform practices of local 
government now din^ly promised by certain incipient forces of 
institutional interchange and imitation. 

1223. In the first place, the Northwestern township is more 

thoroughly integrated with the county than id' the New England 
township. County and township fit together as pieces of the 
same organism. In New IJngland the township is older than the 
county, and the county is a grouping of townships for certain 
purposes ; in the Northwest, on the contfary, the county has in 
all cases preceded the township, and tpwnships* are divisions of 
the county. * ^ 

1224. * The county preceded the township because the county 
furnishes^ for our people, i^the natural basis ’of organization for a 
scattered agricultural population ; the township came afterwards, 
in obedience to the habit of the New England Gettlers,«as the 
natural* organization for a population which had become more 
numerous and which had drawn together into clodfer association. 

ip25. Its Origin. -Trit was school organhation that supplied the 
beginnings of the township system in all t*ne more newly settled 
portions of the country. 'The Western township has sprung out 
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d| the ^^,s the !K<'W Kaglaiid township of the earliest days 

sprang oat of the chuiiiLih.' The government surveyor, who has 
everywhere preceded final settlement in the West, ha.' in all cases 
mapped out the land in regular plots of tljirlv six square milCs 
each, which, for convenience, he called ^ township:: ’ : and in every 
township Congress has reserved at least u. squaiu mile of land 
(one ‘ section’) for the endowment of schools. This endowment 
had to be admijiistm-ed by tlie settlers; schoo' organization had 
to be ett'ectedj the ni^aie toumship had already oeen given to 
the district* so endowed; and there was, rherefore, naturally 
school organization on the basis of the t.'wr^hi]]. From this 
there eventually issued an equally natural growth of local politi- 
,cal institutions.^ * 

1226. Spread of Township Organization. — In the newer por- 
tions of the country the development of the township has pro- 
gressed almost in direct ratio with the development of local 
government: in many sections, even where population is com- 
paratively dense, county organization has been made to sutfice 
for such districts as have ilot assumed the structure and privi- 
leges of village or city incorjxiration ; but wherever any special 
effort has been made to perfect local rural organization for ad- 
ministrative purposes, the towi;chip has been accepted as the best 
modb4 of political association. 

1227. It has received its v idest acc3ptance in snob middle states as 
New York and Pennsylvani.i, and in iho great Northwestern states of 
Michigan, Wisconsin, Illinois, and Minnesota. Elsewhere, in the middle 
West, in Ohio, Indiana, and Kansas, for example, and in such states of 
the far Wes* as California, it is less fully developed, and occupies a much 
more subordinate place r s compared the county. The county, 

inde^, mry be said to be the prevalent unit of local goveniineiK in Cali- 
fornia, as well as in Colorado, Oregon, Nebraska, and Nevada. 

1228. Township Organization. — Thtf organization of* the town- 
ship outside of New England v:.ries with its development. 
Where it is most vigorous there is the town-meeting,, exercis- 
ing powers strictly defined and circumscribed by statute and 
somewhat less extensive than the powers of the town-meeting in 

• . * • 

**866 p. 10 of Local Government in Illinois, by Dr. Albert Shaw (Joins 

Uopkkis Studies in Hii^rical and P*.>!Itical Science, First Series). 
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New England, but still covering a multitude of 'local interests 
and representing a very real control. *Wkere it is less developed 
there is no town-meeting, but instead only the processes of popu- 
lar election to Iqcal oJfice. In all cases the ^ selectmen ' have dis- 
appeared : at least we find no officers bearing their name, and no 
officers possessing exactly their functions. Where the townshi]) 
is most completely org^^ized we find one or ‘more supervisors ’ 
standing at the fmnt of township administration, 'who are clothed 
with the duties of overseeVs of the pooit> exercise ottentimes a 
certain control over the finances of the township, und are in 
general function 4he presiding and directing authorities of the 
administration. n „ 

« 

1229. In Michigan and Illinois a single supervisor presides over each 
township ; and in Michigan eachf supervisor is also tax assessor, while 
in Illinois he is treasurer. In Wisconsin and Minnesota there are 
three supervisors in each township ; in Ohio three nearly equivalent . 
officers called ‘trustees.’ In Illinois the school township, though gener- 
ality' coincident in area with the civil township, is not identical in organi- 
zation. The officer called township trersurer is treasurer of the school 
fund. 

1230. Where there are several supervisors or trustees in the 
township, it is common to associate them together as a Board, 
and under such an arrangement they very clObcly resemblS the 
New England board of selectmen in their administrative func- 
tions. Township boards also exist under the laws of some states 
in which there is but at single supervisor for each township, being 
composed, usually, besides the supervisor, »of such ofiicers as the 
town clerk and the Justices of the Peace. In Michigan such a 
board has rather extensit e supervisory powers ; in IJlinoki it is 
a committee of audit simply. 

1231. '^IJhe number of township officers varies with the degree 
of development to which the township system has attained. In 
Ohio, where the sys^tem is still more or less in germ,, the^ie are, 
besides the three trustees, no township officers save a clerk and a 
treasurer. Ih Michigan, even, where the township ajrstem is fully 
accepted, there is neitjier an assessor nor af collector of taxes, the 
supervisor acting as assessor and the treashrer as collector. Tn 
Illinois, on the other hand, 'there is. always a full corps of officers; 
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supervisor, coiiector, a^nepRor, clerk, commissioners of highways, 
justices of the peace, C(^s'4ables, etc., — and for the school town- 
ship a l>ody of school trustees. 

1232. The term of all officers except justicee^of .it peace, road and 
sc jool commissioners, and constables is generally b v. a ft*nfrlo year, as in 
New England ; the terms of the other officers named aje ^ften three or 
four years, j 

1233. Where^^ there is a town-meeting the offic(;rs are elected by it ; 
where theisiB is nh town-meeting <hey are chosen atth*e pol’ ?. 

1234. Th^ Township in the Middle Atlantic States. — It is re- 
versing th.* historical order to speak of <bo\vpships of the 
middle Atlantic ^.^?ltes after discussing the townships of the 
•newer West ; but it is not reversing the ofder of convenient expo- 
sition. The processes of formation are plainly visible in the West j 
in the East they are more complex and obscure, being the forma* 
.tions of history rather than of legislation. 

1235. The New York township is like the townships of Michi- 
gan and Illinois in its structure and functions ; but like bec^ause 
it is an original, not becaui^e it is a copy. Over it presides a 
single supervisor who is the treasurer and general financial officer 
of the area. It has its clerk, its assessor, its collector, its commis- 
sioners of highways, its constaoles, its justices of the peace. In 
has also special overseers of tin* poor. An annual town-meeting, 
under the presidency of the justices of the peace, or of the town 
clerk, elects all officers, passes sundiy by-laws, votes taxes for 
schools and poor relief, and constitiites the general governing 
authority. 

In counties containing ‘’00,000 or more ii.habitants there is a provision 
for ttie election of township officers at the polls. 

123G. The Pennsyi^vaiiia Township. — Tlio New Ymk township 
system suggested the system of the states about the lakes, and 
stands nearest in the order of d^^velopmei it to the township 
of New England. The township of* Pennsylvania, on the other 
hand, suggests the township system of the next lower belt of 
middle Western states. In it there is no town-iiieciing, but only 
an ^ Executive machin'n'y. A board of two* or three superviiSors, 
holdkig for a term ^f three years, presses over the township, and 
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has as its most prominent function the car4 of highways. For the 
rest, there are the usual officers, with* tlje somewhat uncommon 
addition of three auditors. Where the township is charged with 
the care of the poor^two special overseers are elected: 

1237. Origins of Local Government in the Middle States. — 

Local goveniinerit in New York, Pennsylvania, Delaware, and most of 
New Jersey runs back, as to a common source, to the systelli established in 
colonial times by ^he Du*ke of York as proprietor, i Uivier that system the 
towmship was the principal o^gan of local government Its officers were 
certain constables and overseers ; and above the township was only an 
artificial ‘Riding,’ presided over by a sheriff. Certain General Courts 
levied high wry afid poor rates, appointed overseers of highways, etc. 
After the period of the Dite’s proprietorship, th% development of local 
government in the severll parts of his domain exhibited a considerable, 
variety. The township retained its importance in New York, but further 
south, particularly in PennsylvanR^, the county gained the superior place. 

1238. The Township in the South. — Wherever, in the South, the . 
principle of local taxation for local schools has been fully recog- 
nized, there the township has begun to show itself, at least in bud. 
Virginia, the oldest of the southern' states, and in most respects 
the type of all the rest in institutional development, for six years 
(1868-1874) tried the township system in its full form. But the 
experiment proved unsatisfactory? The system, instead of being 
gradually introduced and allowed to take a normal way of gibwth, 
was adopted whole,. proved too artificial, and was very soon abol- 
ished by constitutional amendment. North Carolina and West 
Virginia have adopted a township system of a very much more 
rudimentary sort, and with better results. « 

1239. The County. — The division of power betw\3en township 
and county can be most cntelligibly dishussed in connection with 
the following outline of county organization. The natural history* 
of the county is l>est studied in the South, wjiere, desinte the par- 
tial adoption of township organization here and there, the county 
remains the chief and almost the only organ of Jocal orc^er and 
govemi»ent. AVe have seen"(secs. 1042-1044) how natural a basis 
of government it was for a widespread agrieultm^l population. 
The county was imported into the West by Southern settlers, and 
alsd found there at first its natural reason for existence in a smii- 
larly diffused population, v New JSugland injmigration and new 
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conditL -us of industriu? a'ld social combination have created the 
t(^vnship within the ftoiuit/ in the West, as similarly altered con- 
ditions have begun to cjieate it in the South algo. 

1240. In all cases, it would seem, the cjjftini." was originatal 
primarily for judicial purposes, as an area in : io’* wliich courts 
were to be held, though in such confederate colonies (Connecticut 
it was also iij part the outgrowth of the union of ^ llfereut groups 
of once independent«to\vns. In the Sonth*the (jpunty became also 
the single s3rea /or the i.^Iiniiiisvrative organization oi local govern- 
ment, being, given the functions elsewhere d'vided between the 
coimty aiw] smaller areas like the towmsli.r. JEn Xew England 
certain general fund ions of a limited ciiai acter have been con- 
^f erred upon it by subtraction from the tcAvnships. In the North- 
west, county and township have Ix^en created almost simultaneously 
and side by side, and are careful!^ integrated. 

• 1241. The American county was of course in the first instance a frontier 

copy of the English shire ; but its growth affords no analogy to the growth 
of its English prototyi>e. The English shire in a great many instances 
n-aces its history back to the tjcne when it was a separate Saxon kingdom, 
and may be said to have as natural boundaries as France ; American 
counties, on the other hand, have all been deliberately ‘laid out,* as judi- 
cial and administrative subdivisions, and have no such independent his- 
tofical standing. 

1242. The Southern county, which undertakes all of local ad- 
ministration, has a completi; set of oflicers. At its head is a 
small board of county commissioner^. Acting under the gen- 
eral superintendence the commissioners, there arc generally 
a county treasurer, auditor, superint(*iident of roads, superiii- 
tendenf of education, and super! ntend''nt the poor. On its 
•judicial sidb, the county has its shc-’ff, iti^ clerk, its ',>rdinary 
or surrogate, its coroner, and its state-attorney, the latter 
generally acting for a judicial distHct inclusive 6'f several 
counties. The functions of the coiinty embiac'e the oversight of 
educa/ion, the maintenance of jails and pooriiouses, the e/3nstrue^ 
tion and repf^ir of highways, and all local matters. County 
officers are in almost all instances elected by popular vote. Un- 
der: ^he 'Southern cov.nty system the shAiff is commonly Ulso 
tax-cwHector. 
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1243. Where the township exists tbeie is gi;eat variety of 
county organization, almost the only ^opt of common likenels 
being the organization of justice. The 5 county always has its 
sheriff^ and generah^^'^ its separate courts, »with the usual coroner 
and clerk. The variety shows itself in the field of administra- 
tive structure,, Sometimes, as in New York, Michigan, and Illi- 
nois, the county administrative authority is a.board ipomposed of 
the supervisors of all the townshij)s; sometime^ as in Pennsyl- 
vania and Minnesota, the ^>ounty ^authority is a board of three 
commissioners. In Wisconsin the county board consists of mem- 
bers each of whoip is chosen by two or more townshigij. Where 
the county is^given least power, as in New England, its adminis- 
trative functions hardly fixtond beyond the maintenance of county^ 
buildings such as the jail and courthouse, the granting of certain 
licenses, and the partial suxiervfsion of the highway system. In 
New York and the Northwest the county authorities often under 
take the relief of the poor, sometimes exercise an extensive con- 
trol «Dver the debt-contracting privileges of the smaller areas, often 
audit the accounts of local officers, and supervise taxation for pur- 
poses of equalization. 

1244. Where townships exist, tiien, the division of functions may be 
said to be as follows: the township Is the area for tlie administratiuu of 
schools, for the relief of the poor (unless by special y.opularvote tliil, func- 
tion be given to the county), police, the construction and maintenance of 
highways, and sanitation ; while the county is the area for the administra- 
tion of justice, for the maintiiiance of jails, courthouses, and sometimes 
poorhouses, for tax eciualization, and often for the exercise of certain 
other general supervisory powers. 

1245. Villages, Boroughs, Cities. — Cbunties and towns^pps are 
areas of „ rural orgawzation only. With the compacting of popii-* 
lation ill great towns and cities other and more elaborate means 
of organization .became •necessary, and a great body of consti- 
tutional and statutory law has grown up in the states concern- 
ing the incorporation of urban areas. There is no complete and 
general municipal corporations act in any of our ^tates such as 
that under which, in England, cities of alj sizes may acquire the 
prit ileges and adopt fne organization of fuil borou*gh governhient 
(sec 989) : the largest to^\^ns are left to depend for their incop 



THE GOVL'i.\IHL,l?l OF THE UNITED STATES. 519 


pyatic'; ni)ori si)ecial Xi..- of legislation. The large cities of the 
country consequently exfiibit a great variety of political structure, 
and even cities in the jpaiue state often di^r wide:, in mai^ 
material points of organization and f unction. 

11146. The electors or freeholders of less [ sputoo > urban dis- 
tricts are in most of the states empowered b obtJn^a simple sort 
of urban orgiinizatioii and considerable urban powers by certain 
uniform routine/pro*cesses, ^'rom the courts of law; t -'lages bss 
they are called in Ne\\ Yorky, horonijlm (as the} are styled in 
reunsylvaiiiU), towns (as they are somoiin»c-. designated in the 
South), ^ cd Jis of the lesser tjrades (in siatos > nerd tov/ns are classi- 
fied according to population), may usually get from the courts as 
of course, upon proof of the necessary pofnilation and of the con- 
sent of the freeholders or electors-^ the privilege of erecting them- 
selves into municipal corporations under general acts i)assed for 
•the purpose ; very much as private joint-stock companies may get 
leave to incorporate upon showing to the court evidence of the 
possession of the necessary membership, stock, or paid-up capital. 

1247. The town or borough is, however, a public, not a private, corpo- 
ration, receiving by delegation certain powers of government ; and many 
states have hft with their legisln lures the power to create all public cor- 
poiations by special act.. Hie iiuioiporation of towns is not, therefore, 
universally go vein ad by general st.itute. 

1248. The Authorities of urban districts thus erected into 
separate corporations succeed, geiieirdiy, to all the powers of 
township officers within their area and constitute a local body 
apart; but usually the •area thus incorporated does not cease to 
be a part of the county in which it J^’es. It continues to pay 
^county ^axe? and its electors continue to take their pari, in the 
choice of county officials. In some case-', liowever, cities have 
been definitely separated from the copnties in which^they lie. 
This has been the virtually uniform policy of Virginia. In other 
cases cities have by growth absorbeii the coruties in which they 
were situated, as has happened, for example, by the expahsioii of 
New York, Philadelphia, New Orleans, and San Francisco. Balti- 
more^ and St. Louis ha»e been made independent of county gov- 

^ The name town when used in New England always means, not an urban 
district, but a towna/iip? ‘ 
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eminent and county obligations by special legai arrangement. 
The organization of incorporated toViiSfis unlike that of either 
county or township ^principally in this, thift they have at the front 
oV their govemmei^^ a representative council which within its 
sphere is a law-making authority. 

1249. A dbmmon model of organization for the smaller urban areas 
is : a mayor, president, pr chief burgess ; a small 'town cAmcil given ex- 
tensive power of i|\aking by-laws, considerable poVer taxation for local 
improvements as well as foi' local a^mi'nistijition, and other powers of 
local direction which quite sharply differentiate it from the , merely execu- 
tive boards often found in the townships and always foutuHn the coun- 
ties ; a treasurer ; a clerk ; a collector ; a street commissioner ; sometimes 
overseers of the poor ; and ‘generally such other* minor officers as the 
council sees fft to appointV • 

1250. Organization of Govenmient in Cities. — The difference 
between the organization of these smaller urban areas and the 
organization of great cities is a difference of complexity not only' 
but^ften also a difference of kind. Cities, we have seen (sec. 
1162), are often given a separate* judicial organization, being 
made in effect separate judicial circuits or counties, with their 
own courts, sheriffs, coroners, and state-attorneys ; and are some- 
times also made quite indepencjent of the counties in 
they lie (sec. 1248). They are given also lajger councils^ with 
larger powers ; a larger corps of officers ; and gi’eater energy of 
self-direction than other local areas possess. 

1261. The Councilyof a great city usually consists of two sections or 

‘houses,’ — a board of aldermen and a board o| common conncilmen, dif- 
fering very much as the two homses of a state logislatimj differ, in the 
number and size of the districts which theinmembers represent. In most 
of the cities of New York state, however, there is but a single legislative* 
chamber, called sometimes the Board of Aldermen, sometimes tlie Com- 
mon Coijncil. ^ t 

1262. These boards always constitute the law-making (or rather ordt- 
nance-making) and taxing pot/er of the city ; and always until recent 
years fiicy have been constituted overseers of administration also, by 
being given the power to control it not only by withholding moneys, but 
also through direct participation in the power of appointment to the minor 
city offices, — all thoseg that is to say, not filled by popul|^r election. ^ The 
chief officers of every city have usually been elt*ctcd, but all others hkve, 
as a rule, been appointed the nuvyor subject contii'mation by the 
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i^city council. The tendency of all very recent legislation with reference 
to the constitution of cit^ governments has been to concentrate executive 
power, and con-’equenty executive responsibility in the hands of the 
mayor, leaving to the cmncil only its ordinanc ?^making power and its 
function of financial control. Some of the most recent charters have even 
extended the appointing power of the mayor so as to include the most 
important executive offices of the city administration. Jn her latest con- 
stitution (lij94) Nev^ York has tried the expeniment of giving the mayors 
of her cities a^^jmspCnsive veto on state legirltt oT' touching municipal 
matters. Local bills are submitted to thcmia' jrs the cities which they 
affect for their approval. But, if they do not approve, the repassage of 
the act by a mere majority in the legislature offices to make it law, 
notwithstanding. 

1253. School Administration. — Whet ever the public school 
exists there we find the School Disi riot the usual administra- 
tive area for educational purposes. Where the county system 
prevails the county is divided into school districts; where the 
township system prevails the township is divided into school 
districts. In every case there are district directors or trustees 
who control school administration, and usually control it so 
entirely as to prevent in great part the existence of any 
uniform system of ediujation for the whole state; but where 
the township system prevails 'there is generally more partici- 
pation on the pa*d; of the people, gathered in district-meeting, 
in school administriition, and generally a fuller power of local 
taxation. 

1264. In New England recent years have been witnessing the disap- 
pearance of the separate school district in some states, and its absorption 
by the township. Thus in^ Maine, in New Hampshire, and in Connecticut 
schoci administration is being transftjrred frOln district to township officers, 
and the township is being made the school area,- In Massachis3tts the 
school district system jvas entirely abolished in 1882, and township school 
administration substituted. And outside New England the t^me subr.ti- 
tution ha.« here and there been made, — ^a^ lor example, in Pennsylvania. 

jt * o 

1255. In the Northwest schouh usually receive 'support 
from three tfistiiict sources: from the land granted to each 
town;?hip by the federal government*, f 1*0151 a general state ^tax 
for ' education, whose ^iroceeds are distributed among the town- 
ships,* to be further distributed byi/the township authorities 
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among the districts; and from district^ ^xes levied by t^e 
district directors. In New England* there is generally state 
and township taxation for the support if the schools. In the 
South, under the cminty system, there is state taxation only, 
for the most part, save in certain exceptional localities, and 
in the greate?r towns. In many cases in the Northwest the 
school district is coincident in area with the ci\^l township, 
though distinct ard separate in organization. 

1256. Nowhere is therd sufficient centralization of control. 
State superintendents or other central educational •'authorities 
are without ^eal* administrative j)owers (compare s^c. 1205) ; 
county superintendents seldom have much authority; township 
trustees or committees* as a rule, have little more than a* 
general supervision and power of advice ; usually the directors 
of the smallest area have the greater part of the total of 
administrative authority, applying their quota of even the state, 
taxes according to their own discretion. The result is, variety 
in the qualifications of teachers, variety in the method of 
their choice, variety in courses of study, variety in general 
efficiency. 

1257. Taxation. — The most striking feature regarding local 
taxation in the United States is,* the strict limitations put upon 
it by constitution or statute. Commonly nef local authorities 
can tax beyond a certain fixed percentage of the appraised 
value of the property of their district. Under the county 
system, requisition is* made upon the officers of the counties 
for the taxes voted by the legislature fer state purposes, and 
the county boards raise them, together with the bounty taxes, 
upon the basis of the cOunty assessment. Where the township 
exists, the process 'goes one step further: requisition is made 
upon the, townships for^both the state and county taxes, and 
the townships raise these, together with their own taxes, upon 
the basis of the asisessment* made by their own .assessor?. 

1258. ' An effort is made in most of the states, however, to 
equalize assessments. Some county authority acts as a board 
of equalization with j’eference to the asy^essments returned by 
the assessors of the several townships, arfd above the equaliza- 
tion boards of the counties there^ is generally a state boaCrd of 
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ec^iialization, whose duty it is to harmonize and equalize, upon 
appeal, taxation hi thej several counties. Appeals alwaj^s lie 
from the local a.ist^ssoil to these boards ofjequalization. The 
system is, however, oiny x>artially success/ul. It has proved 
pra<.*tically impossible, under the jiresent system of localized 
authority, to avoid great varieties and inequaJiti' S c/f assessment: 
local ofticiali try tb cut down the share- of their districts in 
the general taxSs tS much^as jiossible. 

1259. General Remarks on Local Government- — Several features 
observable in our systems of local go\eriime*i' taken as a whole are 
worthy of remark. (1) In the first jilacc?, outside of ithe towns end 
cities, the separabily incorporated urban district , tlurc is a marked 
absence of representative, law-making bodies. Almost everywhere local 
officers and hoards have merely executive o^-.vers and move .vithiu narrow 
limits set by elaborate statute law. * 

(2) In the second place, wliere there aie local law-making bodies, they 
act under strict constitutional law : under charters, that is, possessing 
thus a strong resemblance, of kim\ to state legislatures themselves. 

(8) In the third place, central control of local authorities exists’ only 
in the enforcement, in the rf*J?ular law courts, of charters and ge^ t .al 
laws: there is nowhere any central Local Government Board with dis- 
cretionary powers of restriction or permission. (Compare sec. 1009.) 

(4) In the fourth ple<*e, relatively to the central organs of the state, 
local government is, administratively, the most vital part of our system ; 
as compared eithei**with the federal government or with local authorities, 
the central goveriimtiits of the states lack vitality not only, but do not 
seem to be holding their -mn in point of importance. They count for 
much in legislation, but, so far, for very Ifltlt administration. 


•Thk FrpEKAi Government. 

12G0. The Constitution of the United StatSs does not ‘contain 
all the rules iii)on which the organizatipn of the federrp govern- 
ment rests. It snys that there shall be a Goiigfess which shall 
exercise the law-making power granted to the general govern- 
ment ; a President who shall be ciia /ged with the execiftion of 
the laws passed by Congress ; and a Supreme Court which shall 
be the highest court of the land for the detqi-minatioii of what is 
lawful to be done, eitliA* by individuals, by the state governments, 
or by** the federal authorities, ifinder tjle Constitution and lawa 
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It prescribea also in pait the organization of Congress. But 
does not command how Congress shall* da its work of legislation, 
how the President i^all be enabled to pen'orm his great function, 
or by what machin^y of officers and sulJordinate courts the Su- 
preme Court shall be assisted in the exercise of its powers. It 
leaves all detail of operation to be arranged by statute : and 
statute accordingly pl^ys an all-important pkrt in Vhe organiza- 
tion of the govewment. 

t 

1261. The Constitution furnishes only the great foundations of the 
system. Those foundations rest upon the same firm ground of popular 
assent that ^uppdrts the several constitutions of the states.^' Framed by 
a federal convention and adopted by represen tatire conventions in the 
states, it stands altogethef apart from ordinary law both in character and 
sanction. 

1262. Amendment of the Constitution. — The Constitution can- 
not be amended without the consent of two-thirds of Congress 
and three-fourths of the states. Amendments may be imposed 
in one of two ways : either (a) two-thirds of the members of each 
house of Congress maj^ agree that certain amendments are neces- 
sary ; or (6) the legislatures of two-thirds of the states may 
petition Congress to have a general convention called for the con- 
sideration of amendments, and such a convention, being Ccilled, 
may propose changes. In both cases the mode*^ of adoption is the 
same. Every change proposed must be submitted to the states, 
to be voted upon either by^ their legislatures or by state conven- 
tions called for the purpose, as Congress may determine. Any 
amendment which is agreed to by thre^fourths of the states 
becomes a part of the Constitution. 

* o 

1263. The fifteen ^amendments so far made to the Constitation were alV 
proposed by Congress. No general constitutional convention has been 
called sipce the adjourninevt of the great body Ify which the Constitution 
was framed in 1787. 

1204, None of tjie written' constitutions of Europe are so ^fficult 
of alteration as our own. In Germany, as we have seen (sec. 499), a pro- 
vision changing the imperial constitution passes just as ^n ordinary law 
would pass, the only limitation upon its passage being that fourteen nega- 
tive votes in the BnnUsralh will defeat it (l4 out of ,58). In France 
(secs. 411, 412) constitutional amendments pass as ordinary laws do, except 
that they must be adopted the two houses of the legislature actifig, not 
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separately in Paris, but jbintly at Versailles, as a National Assembly. In 
Switzerland such amendments must pass both houses of the federal legis- 
lature and must t)so bo ajjproved, in a popular vote, by a majority of the 
voters, and by a majority of the Cantons (sec. ^8). In England the 
distinction between constitutional law and statute law can hardly be said 
to exist (see sec. 917). See, also, for a further exposition of constitu- 
tional differences between modern states, Chap. Xll. 

1265. The Federal Territory. — The ter-itory of the United 
States is of ..two 'different sOrt^: ther^ is a) the District of Co- 
lumbia, over^, which the nation exercise? excdusiv ■ jurisdiction as 
the seat o^ its government, and the arseiiais ^and dock-yards, 
which it has acquired by purchase, and over the states 

have given it jurisliiction for military purposes; and (b) the 
great national property, the territories, which the federal author- 
ities hold in trust for the nation hs n '>eed-bed for the develop- 
ment of new states. 

* 1266. The District of Columbia. — It would have been incon- 
venient for the federal government to have no territory ofi*its 
own on which to build its public offices and legislative halls, and 
where it could be independent of local or other state regulations. 
The Constitution itself therefore provided that Congress should 
have exclusive authority within any district not more than ten 
miles square which^any state might grant to the federal govern- 
ment for its own uses. Acting upon this hint, Maryland and 
Virginia promptly granted the necessary territorial jurisdiction, 
it having been decided to establish th(? seat of government upon 
the Potomac. A part of the home-land o^ the federal govern- 
ment, thus ceded, was laid out under the name of the District of 
Columbia: there the public buikiings v^ere erected, and there, 
rfter the removal of the government offices tjiither in 1^00, the 
city of Washington grew up. 

1267. The first Congress of the Uii’.ted Stales met irt New York City ; 

there the first President was inaugurated, and th^ organization of the 
new government effected. In 1790 it was determined that the* federal 
officers should live and Congress meet in Philadelphia (.'is the Continental 
Congress had generally done) for ten years: after that, in the district 
specially set apart for the "use of the federal goverjment. « 

1268. The creation o? this federal home-plot is a feature peculiar to 
our ^>wu federal arrr.ngemcnts. •Berlin yf the capital of Prussia, not 
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the exclusive seat, or in any sense the property, of the imperial govern 
ment. Berne, too, is cantonal, not feeler^, ground. Our government 
would have been Jn the same case as thole of Germany and Switzer- 
land had our fed^al authorities remained r^the guests of New York or 
Pennsylvania. 

1269. The several arsenals^ dock-yards., forts, and light houses established 
by the federal government in different parts of the Union are built upon 
land purchased by the federal government, generally ofsTindividuals, It 
is the practice fo^ the several states in which su h pieces of proxHjrty lie 
to grant to the federal govf»mment exclusive jurisdiction over them, — 
usually with the proviso that the jurisdiction shall lapse when the prop- 
erty ceases to be used for the federal purposes specified. 

1270. The Territories. --As the different* parts of our vast 
national domain have been settled it has been divided, under the 
direction of Congress, into portions of various sizes, generally 
about the area of the larger states, though sometimes larger than 
any state save Texas. These portions have been called, for want 
of a better name, Territories, and have been given governments 
constituted by federal statute. Eirst they have been given gov- 
ernors and judges appointed by the President; then, as their 
population has become numerous and sufficiently settled in its 
ways of living, they have been given legislatures chosen by their 
own people and clothed with th^; power to make laws subject to 
the approval of Congress ; finally, upon becoming still more de- 
veloped, they have been granted as full law-making powers as 
the states. The territorial stage of their development j^assed, the 
most important of tkem have one by one been brought into the 
Union as states. • 

1271. Until 1803 the cxnly territory of tlie United States consisted of the 
landi^ this side the Mississippr which had belonged to the thirteen origin:.! 
states individually, and had by them been granted to the general govern- 
ment. In 1803 the vast tnact known as ‘ Louis^ana ’ was bought ; in 1848, 
by conquest, and in 1862, by negotiation, the Pacific coast lands were 
acquired from Mexico ; in 1846 the right of the United, States to a portion 
of “ihe Oregon country ” was finally established, by treaty. 

1272. The poBt-officeB, federal court chambers^ custom houees, 
and other like buildings erected and owned by the general government 
»in various parts of vhe country are held by the go^rnment upon the 
ordinary principles of ownership, just as they might be held by a private 
corporation. Their sites a^e not separate federaip territory. 
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1273. Congress. — As' in the states, so in the federal govern- 
m&t, the law-making* pow^/t is vested in a double legislature, a 
Congress consisthig oi a /Senate and a House of Representatives. 
Unlike the two houses >f a state legislaturj/ however, the twb 
houses of Congress nave distinct characters: the Senate differs 
from the House not only in the number of its members, but also 
in the principle of« its composition. It represents the federal 
principle upon wjiiicl# the government restr i‘ >r its members rex)- 
resent the states. The .House, of Re?k)re‘ .-ntatives, on the other 
hand, represents the national principle : pon whLh also the gov- 
ernment h.%s now been finally establif^hed, without threat of 
change. Its members represent the people. 

, 1274. The Senate. — The Senate consisU of t\vo representatives 
from each of the states of the Union. T i nas, tiierefor'^, the states 
being forty -five in number (1897), nitiet members. Each senator 
is elected, for a term of six years, by the legislature of the state 
which he represents; and a state legislature is legally free to 
choose any one as senator who has been a citizen of the Unlbcd 
States nine years, who has re Ached the age of thirty, and who is 
at the time of the election a resident of the state which he is 
chosen to represent. 

1276. The Constitutj jn directed that, immediately after coming to- 
gethiSr for its first f«8sion, the Senate shoiild divide its members, by lot, 
as nearly as it could into three equal groups ; that the members assigned 
to one of these groups should vacate their seats after the expiration of 
two years, the members assigned to another o fter the expiration of four 
years, and the members of the third after tlie 'expiration of six years ; 
after which arrangement luid been accomplished, the term cf every senator 
was to be six years as piovided. It was thus brt.ught about that ono-third 
of the membership of the Senate ip renewed liy election every t wo years. 
• The result is, that the Senat-e has a sort !>f conAinuous life, no one 
election year affects the seats of more than one-third of its memb». rs. 

1276. The Senate is, as I have said, tf^e federal house of Con- 
gress. Its memljers represent the statdfe as the ejnstit uent members 
of the Union. They are not, liuweAt *, in any sense delegates of 
the governments of the states. They are luot subject to be in- 
structed as to their votes, as members of the German Bundesrath 
are, -by any statfe authority (sec. 501), not even by the legislatules 
which*elected them. • Each senajboris ei^titledand exjiectedto vote 
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according to his own individual opinion. 'Senators, therefore, may 
be said to represent, not the governidents of the states, but ihe 
people of the stat^ organized as corporafce bodies politic. 

1277. There is n<$ rule which obliges senlttors from the same state to 

vote together, after the fashion once imperative in the Congress of our own 
Confederation (sec. 1068), and still imperative in the German Bundesrath 
(sec. 601). Each senator represents his state, jiot in (partnership, but 
singly. ‘ r. 

1278. The equ\d representation of thenstates in the c>enat^ more strictly 
conforms to the federal principle than does the unequal representation 
characteristic of the German Bundesrath (sec. 501) ; but the rule observed 
in Germanjj;, th^t the representatives of each state must ote together, 
must, in turn, be admitted ^to be more strictly Cj^nsistent with the idea 
of state representation than is the rule of individual voting followed in 
our Senate. 

1279. The Vice-President of the United States is president of 
the Senate. Unless the President die, this is the only function 
of the Vice-President. He is not a member of the Senate; he 
simply presides over its sessions. He has a vote only when the 
votes of the senators are equally divided upon some question and 
his vote becomes necessary for a decision. If the President die 
or resign, or be removed from ofl&ce, or be rendered unable to 
discharge the duties and powers ” of his office, the presidency 
devolves on the Vice-President. 

1280. Organization of the Senate. — The Senate makes its 
own rules of procedure, the Vice-President being of course bound 
to administer whatever rule it adopts. Naturally the internal 
organization of the body is the matter with which its rules prin- 
cipally concern themselves, and the most important feature of 
that organization is the* division of tfie members of the Senate 
into st?nding committees; into small groups, that is, to each oi‘ 
which is entrusted the preparation of a ce;rtain part of the Sen- 
ate’s business. • The Senate itself would not have time to look 
into the antecedei^ts and particulars, the merits and bearings, 
of every matter brought before it; these committees are, there- 
fore, constituted to act in its stead in the preVrninary exami- 
nation and shaping of the measures to be voted on. Whenever 
anjjr proposal is rnaJe concerning any important question", that 
proposal is referred to tlj^e standing committee which haj been 
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cojftmissioned to conj^ider questions of the class to which the 
proposed action bel'^ng'j. * The committee takes the proposal 
under consideration, in connection with all Ither pending pro- 
posals relating to the same subject, and reports to the Senafe 
what it thinks ought to be done with reference to It, — whether 
it is advisable to take any action or not, and, if it itf advisable to 
act, what actfon had* best be taken. 

1281. Tkus there is a Coiftmi^tee on J’ln: .iCe, t f which all questions 
affecting the revenue are referred i a Committee on A] >nropriations, which 
advises the Senate concerning all votes lor the pending of moneys ; a 
Committee on Railroads, which considers aii railroad tjue^tions ; a Com- 
mittee on Foreign iWfaii's, which prepares.for cons- lerar jn all questions 
touching our relations with foreign govemmr^s, etc. 

1282. Influence of the Standing Committees. — Its standing 
committees have a very great intlueuce upon the action of the 
^iJenate. The Senate is naturally always inclined to listen to 
their advice, for each committee necessarily knows much more 
about the subjects assigned .po it for consideration than the rest 
of the senators can know. Its committee organization ina^ be 
said to be of the essence of the legislative action of the Senate : 
for the leadership to which a Ijegislative body consigns itself is 
of th^ essence of^its method and must affect, not the outward 
form merely, but the whole character also of its action. Under 
every great system of g >verniiient except our own, leadership 
ill legislation belongs for the most part to the ministers, to the 
Executive, which standr^ nearest to the business of governing; 
it is a central, and, as evidenced by its results, extremely impor- 
tant characteristic of our#systei*i that our legislatures them- 
•selves^ or, raiher, that they suffer tlKms*dves^to be led along the 
several lines of legislation by separate and disconneetei groups 
of their members. 

1^3. The Senate and the ExecatfVe. — One^of th<: chief uses of the 
' committees is to obtain iiiforuiatiun for he Senate concerning the affairs 
of the goveniipent. But, inasmuch as the executive branch of the gov- 
ernment is quite separate from (/ongress, it is often veiy difficult for the 
Senate to iind^nit tliroiigh its committees .ill thiit it wishes to know ajpout 
the condition of affairs in the executive departments. The action of the 
two houses upou soute questions must of ^urse be greatly inffuenced, and 
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^ould be greatly Influeiiced, by what they can learn* of admini8tra{)ve 
experience in the departments, and the i^enate, as well as the House, has 
the right to, ask what questions it pleases riof executive officers, either 
* through its commi^'es or by requiring a writ|en report to be made directly 
to itself by some heaa of a department. Upon financial questions, for exam- 
ple, the Senate or its Finance Committee must constantly wish to know 
the experieilce of the Treasury. But it is not always easy to get legisla- 
tive questions fully an4 correctly answered ; for t!ie officers of the govern- 
ment are in no w^y responsible to either house fir tl^eir official conduct. 
They belong to an entirely snparate i*\nd independent branch of the gov- 
ernment : only such high crimes and misdemeanors as laj; them open to 
impeachment expose them to the power of the houses. The committees 
are, therefo'e, frequently prevented from doing their work of inquiry 
well, and the Senate has to ^ct in the dark. Und^^* other systems of gov- 
ernment, as we have seih (secs. 427,428, 533, etseq.^ 580, 670, 808 — 87 1‘, 
etc.), the ministers are always present in the iegislative bodies to be 
questioned and dealt with directly, face to face. 

1284. The President Pro Tempore. — It is the pmctice of the Senate 
to make itself independent of all chances of the Vice-President's absence 
by electing statedly from its own membership a president pro tempore^ to 
act in case of the absence or disability of the Vice-President. 

•i 

1285. The House , of Eepresentatives. — The House of Repre- 
sentatives rejiresents, not the states, but the people of the 
United States. It represents tfiein, however, not in the^mass, 
but by states. Representation is apportioned* among the states 
severally according to population, and no electoral district crosses 
any state boundary. (Compare secs. 517, 687.) 

1286. Apportionment of Representatives. — Congress itself de- 
cides by law how many representatives there shall l)e; it then 
divides the number decided upon amorjg the sthtes according to 
population; after which "eaeb state is divided by its own legis-?. 
lature hito as many districts as it is to have representatives, 
and the people of each of these districts aPe entitled to elect one 
member to the ’House. The only limitation put by the Consti- 
tution itself upon *the numbef of representatives is, that there 
shall nfever be more than one for every thirty thousand inhabi- 
tants. The first House of Representatives had, by direction of 
the^ Constitution itself, sixty-five membel*s, upon /die proportion 
of one to every thirty-three thousand inhabitants. The number 
has, of course, grown, aii|l the proportion ^decreased, witli the 
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growth of pop'dlation. ■ A census is taken every ten years, and 
thfe rule is to effect readju^ments and a redistribution of repre- 
sentation after e.ery ceisus. 

1287. In states whicl^ send but one representative (there afe 
now — 1897 — seven of these), the representative is chosen by the 
voters of the whole state. In some of the other states also it 
sometimes happens .that one or more representatives are chosen 
thus ‘ at large, ^ jenckng a redistribution an >i:g jiistricts, — or for 
some other reason. 

• 

1288. At present there are three hundred anc ftfty-scven members in 
the House, and the states are given one memuer for eVerv;i73,tK)5 of theU 
inhabitants. In caces where a state has ^nany tli.usa'iids more than an 
even number of times that many inhabitanls, it is given an additional 
member to represent the balance. Thu^ if it have four times 173,905 
inhabitants and a very large fractionfovoi it is given five members instead 
of four only. If any state have leas than 173,905, it is given one member, 
notwithstanding, being entitled to at least one by constitutional provision. 
The reason for allowing a state an extra representative when there is a 
large fraction remaining over after a division of its population the 
standard number is that the 'Apportionment of representatives is uide 
according to states, and not by an even allotment among the people of 
the country taken as a whole, and that under such a system a perfectly 
equal divisior,of representation is practically impossible. Congress makes 
the most equitable arrangement practicable each time it reapportions the 
membership of thfi House upon the basie of the decennial census which 
Congress directs to be taken for this puipose in pursuance of a special 
constitutional command. 

1289. Elections to the House. — Any cue may be chosen a 
representative who has reached the age of twenty-five years, 
has be|n a citizen of tl'je United Stal;ps for seven years, and 
•is at the time of his election an i.ihabitant of the sta^te from 
which he is chosen. The term of a representative is two years : 
and two years is also the term of the whole^ Hons? ; for its 
members are not chosen a section at#a *.ime, as the senators are ; 
t;he w^ole membership of the House is renewed ever^ second 
year. Each biennial election creates ‘ a new TTouse.^ 

,129C. Although the Senate has a cont'niiouji life, we speak habitually 
df different * (5ongi*csse%,’ as if a new Congress^ instead of a new House 
of Represejitatives merely, were qliosen birmnially. Thus the Congress ol 
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1895-1897 was .known as the fifty>foarth Confess, because the House of 
Representatives of that period was the fifty-fourth that had been elected 
since the government was established. t 

* 1291. Federal lalyv does not determfie who shall vote for 
members of the House of Bepresentatives. The Constitution 
provides, simply, that all those persons in each state who are 
qualified under the cqnstitution and laws o*f the btate to vote 
for members of t^>e larger of the two houses ot the state legis- 
lature may vote also for illember» of tlio House of ’Representa- 
tives of the United States. The franchise is regulat6d, therefore, 
entirely by sjtate'law. • 

1292. In the fourteenth amendment to the Constitution (passed 
1866-1868) a very great pressure is, by intention at least, brought to beat 
upon the states to induce them tq make their franchise as wide as their 
adult male population. For that amendment provides that, should any 
state deny to any of its male citizens who are twenty-one years of age 
the privilege of voting for members of the more numerous branch of its 
oyrn legislature (and thus, by consequence, the privilege of voting for 
representatives in Congress), for any reason except that they have com- 
mitted crime, its representation in Congress shall be curtailed in the 
same proportion that the number of persons thus excluded from the fran- 
chise bears to the whole number of male citizens twenty-one years of age 
in the state. This provision has ki practice, however*, proved of little 
value. It is practically impossible for the federal authorities to oirry it 
satisfactorily into effect. 

1293. Organization of ^ the House The House, like the 

Senate, has its own ifules, regulative of the number and duties 
of its officers and of its methods of doi»g business ; and these 
rules, like those of the Senate, are chiefly concerned with the 
creation and the privileges of a great number of ^iiandin^^ 
committees. The Committees of the House are not, however, 
elected by ballot, as the committees of the# Senate are ; they are 
appointed by the presiding officer of th& House, the ^ Speaker ’ ; 
and this power of ^he Speaker to appoint the committees , of the 
House makes him one of the most powerful officers in the whole 
government. For the committees of the House <ire even more 
influential than those of the Senate in determining what shall 
be ‘done with reference to matters referred to them. They as 
a matter of fact have it ii^ their power to ccmtrol almost rfll the 
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f cts of tlie House. The Senate, being a comparatively small 
ody, has timr to consider very fully the reports of its com* 
mittees, and g( nerally manages to shape Jts own conclusions. 
}hit the House is toc^ large to do much jfebating: it must be 
guided by its committees or it must do nothing. It is this fact 
which makes the Speaker’s power of appointifient so vastly 
important.^ He determines who shall b<^ on th- committees, and 
the committeej d^termin^ what the Ho ise .‘viall do. He nomi- 
nates those who shape legisfation. ‘More th.^u that, he shapes 
the rules *and determines the course ot business. For he is 
chairmafi of the Comiriittee on Ttules,* which *hds, but two other 
members, whom lie regards as his a^sista.its,’ and that com- 
mittee guides the House quite absolutu/y in the use of its time. 
The Speaker will not ^recognize’ (tl/.it is, will not give the floor 
to) any member who seeks to upset me programme it has fixed. 

1294. The extraordinary power of the Speaker often makes his election 
a very exciting part of the business of each new House : for he is always 
selected with reference to w'Jiat he will do in constituting the principal 
comniittees, and in shaping and administering the rules. 

1295. The House of Representatives is not, given a president by the 
Constitution, as the Senate is. It elects its own presiding officer, whose 
name, of ‘Speaker,’ is taken ffom the usage of the English House of 
Commons, whos> president was so calh'd becaiLsc whenever, in the old 
days, the Common.«s went into the presence of the king for the purpose 
of laying some matter befv>^e him, or of answering a summons from him, 
their president was their spokesman or .Speaker. This name is used also 
in the legislative bodies of all the English cdlonies, — wherever, indeed, 
English legislative prartices have been ilirectly inherited. 

1296. TAe House iias so nianv standing Ciimmittees that every ropre- 
sentfitive is a member of one cr ano*hev of them, — but many of the 
committeids have little or nothing to do SoTjie of them, though still 
regularly appointed, have no duties assigned them by the i ules. One of 
the most important committees is that on Appropriations, wh>^h has charge 
of the general money-spending bids int -duced every year to meet the 
expenses of the government, and wind'll, by viituc ot its power under 
the rules to bring its reports to the onsideratiou d the llc^ise at any 
time, to the thrusting aside of whatever mattei, virtually dominates the 
House by controlling its use of its time. Special appropriation bills, 
which .propoie to provide moneys for the e xpenses of single departments, 
— as, for example, the Navy Department or the War Department, — 
are, by a recent tule of the Ulouse, ^aken out of the hands of the 
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Committee on Appropriations and given to the committees on the special 
departments concerned. Scarcely less important ' than the Committee dk 
Appropriations, thoiu?h scarcely so busy as it, is the Committee on Ways 
rnd Means, which h\^ charge of questions of. taxation. It is, of course, 
to the appointment or such committees that vhe Speaker pays most at- 
tention. Through them his influence is most potent. 

1297. Som« members of the House are considered to be entitled, be- 
cause of their long service and experience in Congress, ^to be put on 
important committees, and on every committee there nuist, by imperative 
custom, be representatives of ^oth parties in the House. * But jthese partial 
limitations upon the Speaker’s choice do not (Sften seriously hamper him 
in exercising his preferences. 

« , * 

1298. The House has to^ depend, just as ^the Senate does, 
upon its standing comiitittees for information concerning the , 
affairs of the government and the policy of the executive depart- 
ments, and is just as often and as much embarrassed because of 
its entire exclusion from easy, informal, and regular intercourse 
with the departments. They cannot advise the House unless 
theyure asked for their advice; and the House cannot ask for 
their advice except indirectly through its committees, or formally 
by requiring written reports. 

1299. Acts of Congress. — In order to become a law or Act of 
Congress a bill must pass both houses and receive the signature 
of the President. Such is the ordinary proce^^s of legisla?iion. 
But the President may withhold his signature, and in that case 
the measure which he has refiused to sanction must receive the 
votes of two-thirds of tjie niembers of each house, given upon a 
reconsideration, before it can go upon th^ statute book. The 
President is given ten days for the consideration qi efuih measure. 
If he take no action upon it within th^ ten days, or if jvithin 
that period he sign it, its provisions become law ; if Vithin the 
ten days he inform Congress by special message that he will 
not sign tlie bill, returning* it to the house in which it originated 
with a statement qf his reasons for not signing it, another 
passage of the measure by a majority of two-thirds in each 
house is required to make it a law. 

,1300. There are, ihi»reforc, three ways in ^vhich a lyll ma;^ beoome 
law : either (a) by receiving the approval of a majority in each house, and 
the signature of the President^^ appended within ten* days after its palhsage 
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by the houses ; or (h) by receiving the approval of a majority in each 
house, and not beine acted upon by the President within ten days after 
its passage ; or 'c) by rc'ceiving the approval of two-thirds of each house 
after having been refused signature by the Presif>ent within ten days jJfter 
its passage by a mix^oriJy in each house. If Omgress adjourn before the 
expiration of the teij days allowed the President to consider bills sent 
him, such bills lapse unless he has signed them’befoj *' tl?e adjournment. 

J 

1301. Neitkw Liouse can do any bu? (except send for 
absent mombers or acyouln)^ unless# a aajori^y of its members 
are present, — a majority being in the ;ast. nf all our legislatures, 
both state and federal, the necessary q^'oram. , 

1302. In the pfactice of some foreigh hv"i“^latures tlie quorum is much 
less than a majority of the members. In tlu^ English House of Commons, 
for instance, it is only forty members, al ugh the total number of mem- 
bers of the House of Commons is six Im*. ired and seventy. 

1303. When it is said that under certain circumstances a bill must be 
passed by a vote of two-thirds in order to become a law, it is understood 
to mean that it must be voted for by two-tlurds of the members pr'^'^ent^ 
not necessarily by that proportion of the whole membership of the b(>dy. 
In the case of bills which the^President refuses to sign, however, th i ’on- 
stitution expressly says that it cannot be made law unless a second time 
passed by two-thirds of each house. 

1304. A bill may < originate ’ in either house, unless it be a bill 
relating to the ra^isiiig of revenue. that case it must originate 
in the House of Kepreseutatives, though the Senate may ]>ropose 
what amendments it pleases to a rwenne bill, as to any other 

which comes to it from 1 lie House. * 

* • 

1306. If'H)ne^of the houscp pass a bdl, anl the other house amend it, 
the changes so proposed tnust bt adoptci^by tlie house in wl.ich tlie bill 
originated* before it can be sent to ll^e Piesidept and be made a law. 
When the two houses disagree about amendments they appoint/. ^ *11 fere noc 
committees; that is <.0 say, each bouse appoints a conimito^e to consult 
with a similar committee appoiiu.L.l by tb. other house, to see what cau 
be done towards bringing about an. al*rrpcment l^etwecw the two houses 
up^n the points in dispute. 

1306. The S^deral Judiciary: its Jurisdiction. — I'he Judiciary 
of t}ie United States consists of a Si pronto Court, nine Circuit 
Courts of Appeals, niHe (hreuit Courts, sixty -eight L'istrict Courts, 
and h Court of Clahns. , Its oi^anizai^on and functions rest more 
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than do those of either of the other branches, of the general gov- 
ernment upon statute merely, instead oi’ upon constitutional pro- 
vision. The Constiljition declares that “ the judicial power of 
the United States sh»'l be vested in one^supreme court, and in 
such inferior courts as the Congress may, from time to time, 
ordain and establish,” and that ‘Hhe judges, both of the supreme 
and inferior courts, shalj liold their offices during godii behavior, 
and shall, at stated times, receive foi; their s^rviVes a compensa- 
tion which shall not be diidinished during their continuance in 
office.” It provides also that the judicial power of the federal 
government sl^ all ‘extend* to all cases in law or equity w'liich may 
arise under the Constituti€>n, laws, or treaties of the United 
States; to all cases affecting ambassadors, other public ministers, • 
and consuls ; to all admiralt}^ aijd maritime cases ; to controver- 
sies in which the United Stated is a party, controversies between 
two or more states, between a state and citizens of another state 
(the stkte being the suitor), between citizens of different states, 
between citizens of the same state claiming lands under grants 
from different states, and between a slate or its citizens and for- 
eign states, citizens, or subjects. And it directs that in cases 
affecting ambassadors, other public ministers and consuls, and in 
cases in which a state is a party' the Supreme Court shall have 
original jurisdiction; while in all other cases it ‘is to have appel- 
late jurisdiction only, “with such exceptions, and under such 
regulations, as the Congress shall make.” 

• 

1307. The judicial power of the federal government is thus made to 
embrace two distinct classes of cases : (a) those in which il is manifestly 
proper that its authority, tather than the 'authority of a state,<^should 
control,, hccaw.se of tte nature^ of the questions involved :\or instance, 
admiralty and maritime cases, navigable waters being within the exclusive 
jurisdiction of the federal rtathorities ; and cases* arising out of the Con- 
stitution, laws, or treaties of the United States'or out of conflicting grants 
made by different spates, (b) Those in which, because of the mature 
of the parties to the suit, the state courts could not properly be allowed 
jurisdiction ; cases affecting, for instance, foreign amb^Si^orSi who are 
accredited to the government of the United Spates and with whom our 
on^y relations are naftonal relations, whose privilegesr rest -upoir the 
sovereignty of the states they represent; or cases in which the state 
courts could not have complete jurisdiction becai&e of the residence of 
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the parties ; for instance, suits arising between citizens of different states. 
It is always open to the cho'se of a citizen of one state to sue a citizen of 
another state i ' t-T^t courts of the latter's own domicile, but the courts of 
the United Stati s are the special forum provided ior such cases. , 

I / 

1308. Power of Congress over the Judiciary. — But these pro- 
visions of the Constitution leave Congress quite fj^e to distribute 
the powerf>thus set forth among the courts for whose organization 
it is to provide*/, aiKl even, if it so choosej^, to leave some of them 
entirely ih abeyance. ^ In other words, Ibe C mstitution defines 
the sphere which the judicial power of the united States may 
fill, whfle Congitiss determines how ’i*ieh of that sphere shall 
actually be occupied, by what courts, and in ^vhat inanner, subject 
to what rules and limitations. > 

1309. With regard to the orgar^zation of the judiciary Congress deter- 
mines not only what courts shall be orcJited inferior to the Supreme Court, 
but also of what number of judges lue Supreme Court itself shall consist, 
what their compensation and pmeedure shall be, and what their specific 
duties in the administration of justice. It might also determine# should 
it sec fit, what qualifications should be required of occupants of the 
supremo bench. 

1310. The Existing Federal Courts. — In pursuance of these 
powers, Congress h.ts passed? the Judiciary Act of September, 
1789, and the Acts amendatory therc^to upon which the national 
judiciary system now rests. As at present constituted, the 
Supreme Court consists of a chief justice and eight associate 
justices. It is require ! to hold annual sessions in the city of 
Washington,*' — sessi> 5 »iis which begin on the second Monday of 
each Octobfer, — any six of the justices constituting a quorum. 
Nexttbelow the Suprem?J Com t are twtt sets of Circuit courts, called 
respectively Circuit Courts and Circuit Coifrts of App^•als. The 
Circuit courts are, jn theory, courts held in ditferent parts of the 
country by the justices of the r*upreme Court^eitting 'separately ; 
but^in reality the business of thd* Supreme^ Com o is so great in 
amount and so engrossing in chai»* 3ter that the justices can by 
no means regiJarly attend the sessions of the Circuit courts. The 
area of the United Spates (exclusive of the territories) is divided ^ 
into nine circuits,* one justice of the Supreme Court is assigned, by 
the* appointment of the court Jtself, to each of these circuits, and 
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in addition special circuit judges are appointed who act quite 
independently of the justices, often holding court separately, ifL 
another part of the circuit, at the same time that the justices are 
thexiiselves holding Vpurt in the same circuits. There are at 
present (1897) thirteen ordinary circuit judges, the first, third, 
fourth, fifth, ajid sixth circuits having one wich, and the second, 
seventh, eiglilh, and ninth two each. The. nine ^ircuits are 
divided into sixty-eight' districts, which, like c Congressional dis- 
tricts, never cross' state liijps; aii^ fijr each of 'these districts 
there has been established a district court. Some qf the less 
populous states constitute each a single district; others are 
divided into t\io, while still others furnish sufficient business to 
warrant their being divi^^ed into three. The District courts are 
the lowest courts of the federal series, and have their own sepa- 
rate judges. The Circuit courts &it in the several districts of each 
circuit successively, and the law requires that each justice of the 
Supreme Court shall sit in each district of his circuit at least once 
every, two years. 

1311. A Court of Appeals was lestablished by statute in 
1891 for each of the nine circuits, in order to relieve the 
Supreme Court, in some degree, of the enormous pressure of 
business that had at last hopelejisly congested its docket. , In 
each circuit a justice of the Supreme Court ^and two circuit 
judges, or one circuit judge and one district judge, constitute 
the court of appeals for the circuit, and nine additional circuit 
judgeships were created b;^ the act for this service, one for 
each circuit. The Circuit Court of Aj^peals is t^e only court 
ill which the decisions of the Circuit and district courts can be 
reviewed in civil cases iqyolving less than $1000; in causes in 
which tlie jurisdiction of th6 federal courts is based upon the * 
character or residence of the parties; in patent cases, criminal 
cases less than cjipital, reVenue cases, admiralty cases. In all 
such cases, however, the Supreme Court can assume jurisdiction 
if it win, by certiorari or otherwise ; and the Circuit CourVs of 
Appeals may themselves certify to that court sucl^ questions of 
law as they may deem it best it should^ pass upon. Appeals 
lie from the Circuit (Marts of Appeals to t\^e Supreme Ojourt as 
of right in respect of questions of jurisdiction, in respect o£ all 

. . V * 
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constitutional •q’l'^si’OTis or questions affecting treaties, in all 
pfize cases, ahu n al3 c isfes of conviction for capital “or other- 
infamous” « nincs. 

1312. The Coui*t of IZ^laima was cstablishecT in 1 855, to rnliove Con- 
giess of the necessity* of determining the validity claims against the 
United States, for the settlement or adjudication of >v)nch no pi.>vision 
had been iflade. It consists of a chief justii#- f jur associates, and 
sits always in/Wafhington.^ Pension clalir , claims, and claims 

• already r^ected were exr^uded f«oni its jar.ssdiction , but all ottier c.laims 
against th§ United States, whicli are of fwAi a i%iiia that they could not 
be settled by an ordinary suit at law, in enrlty, or^ir; admiralt> (if the 
United States were suable like an individualj are i cferrc 'li to it. In some 
instances it is authorized to enter judgmeftt ; in others it can only lind the 
facts ; but in either case the claimant must ^ait f ^r an appropriation by 
Congress for the satisfaction of his claim. 

1313. The Court of Private Land 'claims was established in 1891, 
to relieve Congress of the decision of various claims to lands lying within 
the territory derived by the United States from Mexico in cases where the 
claims were made by virtue of such Mexican or Spanish grants, co 'ces- 
sions, warrants, or surveys as the United States is bound to recognize 
and confirm by reason of the^erms of the treaties of cession by M -.xico 
to the United States, — excluding, of course, such claims as have already 
been confirmed or finally disallowed by act of Congress or otherwise. 
Tlve states within wlii di such lands may lie are New Mexico, Arizona, 
Ut{^, Nevada, Colorado, and Wyoming. The court consists, like the 
Court of Claims, of one chief justice and .v^ur as.sociates. 

1314. The Division of Jurisdiction betw'een the Circuit and District 
courtar is effected by act of Congress ; anc^ inasmuch as Congre.s.s has not 
seen fit to vest in the courts complete jurisdiction over all cases arising 
upder the Constitution, 1 ’ws, and treaties of the United States, but has 
given to eaci court po’iver in certain specified .'.ases, and left the rest in 
abeyance, it would- be in^ossibh to give^ in brief compass i detailed 
account of<the jurisdiction of the severe" cor.rts. It must suffi jo for pres- 
ent purposes to say, that the District courts are given cognizj.*\ce of all 
ordinary civil case.s foiling within the fedejjal jurisdiction (though if the 
BUpi involved exce<»d $2000 the suit may be 1 "ought in* the (’ircuit Court) , 
of all common law suits brought by the United Slates, all torts under 
int^lrnational law or the treaties ot th'^ ^Tnited States, suits ag^ust con- 
suls or vice consuls, land condemnations, and all raAes brought im ler the 
civil rights la^ ; and that they have exclusive original jurisdiction in 
postal i^w cages, prize ^cases, admiralty j.nd jjiaritime cases, and suits 
against the United St^s for money claims not exceeding $1000. *The 
Ciibuit courts, on their part, are given jurisdiction in civil cases where the 
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sum involved exceeds 92000 , in cases concerning patents, copyrights, or 
the revenue, in cases brought by the United States against natioiAil 
banks, in cases where the rights of citizens are asserted against state 
.laws, and in certain^numerated cases of claims in law or equity against 
the United States. Ni pecuniary limit to appeals from District or Circuit 
courts to a Circuit Court of Appeals is mentioned in the act of 1891. 
In the trial cK crimes punishable by federal lattr the jurisdiction of the 
District and Circuit courts is concurrent except <in capital cases, over 
which the Circuit courts 'nave exclusive jurisdiction' 

1315. All Judges of the United Statec are appointed by the 
President, with and by the consent and advice of Jhe Senate, 
to serve duri,ng Igood behavior. There are in all sixty-eight 
federal judicial districts, and for each of these, as a rule, a 
special district judge ^s appointed, though in large, thinly 
populated sections of the country it has been customary to have 
one judge hold court in several districts. Thus at present 
(1897) there are but sixty-five district judges. 

,^316. Federal judges of the inferior courts are, so to say, interchange- 
able. When necessary, a district judge, can go into another district than 
his own and either aid or replace the district judge there. A district judge 
may also, when it is necessary for the despatch of business, sit as circuit 
judge ; and a circuit judge may, in his turn, upon occasion hold District 
court. This seems the less anomalous when it is remembered thaC the 
earliest arrangement was, for the district judges tQ* hold Circuit ^court 
always in the absence of the justices of the Supreme Court from circuit, or 
in conjunction with them, and that special circuit judges were appointed 
only because of the necessity for more judges consequent upon a rapid 
increase of federal judicial business. 

» ‘ 

1317. The District Attorney and the Marshal, -r- Almost every 
district has its own federal distinct attohiey and its own United 
States Tfifirshal, both* of whom are appointed by the*" President. 
It is the duty of the federal district attorpey to prosecute all 
offenders Ugainst the criminal laws of the United States^ to 
conduct all civil cases instituted in his district, in behalf of 
the United States, and to appear for the defence in all cases 
instituted against the United States; to appear, ^.in defence of 
revenue officers of tlie United States wlipre tliey are ^ued for 
illegal action, etc. 'riie mar.shal is the iniiiistefial officer of 
the federal Circuit and District qourts. He, executes all their 
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orders and proeesses^ arrests and keeps all j)risoiicrs charged 
with criminal ^iola ion of federal law, etc., and lias within 
each state the same powers, within the scope of United States 
la^v", that the sheriff o1 that state has unAer the laws of the 
state. He is the federal sheriff. 

1318. Th# orders knd processes of a state cc vf are binding and opera- 
tive only withiij* state to which the couri hoio^igs ; the orders and 
processes M United States Soui^s, on Vu* control;^ , are binding and 
operative oyer the entire Union. 

1319. ^he Courts of the District of Columbia and of the territo- 
ries are courts of the United States, hut tliey'^hrc not fode”*,! courts ; they 
bear, so far as their^urisdiction is concerAed, Jhe character of state and 
federal courts united. The only laws of the i\*rritoi ios and of the District 
of Columbia are laws of the United States, .n .smuch as the legislatures of 
the territories act under statutory grXnt li< in CJongrcss.^ 'Hie torritorial 
legislatures are, so to say, commissioned by ("ongress ; and the la\YS which 
they pass are administered by judge.*? appointed by the President. 

1320. The territorial courts and the courts of the District of Colun bia 
do not come within the view of the Constitution at all. With reference t<» 
them Congress acts under no iimitations of i)ower whatever. The nio 
of tenure during good behavior, for example, which applies to all judges 
of the United States appointed under the Constitution, does not. a])ply to 
judges of the*territorie.s or of the, District of Columbia. The term of 
office of territorial judges is fixed at four vears. The federal courts sit- 
ting in the states, &d the United States c arts established in the territo- 
ries, ought not to bo thought of as parts of the same system, although 
the Supa*eme Court is the highest tribunal of appeal for both. 

1321. The piocedurepof a federal court follows, au a rule, the 
procedure of the courts of tho state in which it is sitting; and 
state law is applied by the'eourt.^ of the United States in all mat- 
ters not touched by federal enactment. Julies are conf-cltLite«l, 
testimony taken, argupaent beard, etc., for the most part, accord- 
ing to the practice of the state ciauts ; that, so far as*possiblo, 
both as regards, the outward foinuv observed find tiie principles 
applied, a federal court is domestic, < ot foreigu, to the s^ate in 
which it acts. 

^ Ccfhgress earll^ enaded^hat the people of the Dittrict of Columbia showld 
contini^e to live under the laws which had previously had force in the District 
before its cession to the federal government. 
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1822. It is not within the privilege of Congress to delegate to the 
courts of the states the functions of courts of the United States ; for die 
Constitution distin<!;ly provides that, besides the Supreme Court, there 
'shall be no court authorized to exercise the judicial powers of the United 
States except such as Congress ** may, from’ time to time, ordain and 
establish.'' The adoption of state courts by Coijgress is excluded by plain 
implication. ” A very interesting contrast is thus established between the 
federal judicial system pf the United States and the fedei^jd judicial sys- 
tems of Germany ^and Switzerland (secs. 656, 703,*' 70#;. 

1323. The Federal Executive. — Th^' executive power,” says 
the Constitution, shall be vested in a President of t^e United 
States of America,” wh6 shall hold his office during a term of 
four years.” Of course^ it* is impossible for 6ne man actually to 
exercise the whole executive power. The President is assisted 
by numerous heads of departm«?nts to whom falls so large a part 
of the actual duties of administration that it has become substan- 
tially correct to describe the President as simply presiding over 
and^controlling by a general oversight the execution of the laws ; 
which is doubtless all that the sagacious framers of the Constitu- 
tion expected. The Vice-President has no part in the executive 
function. He is the President’s substitute, and is chosen at the 
same time and in the same manner that the President is chosen. 

1324. Election of a President. — The choice is not direct by 
the people, but indirect, through electors chosen by the people. 
In each state there are elected as many electors as the state has 
representatives and senators in Congress, the “electoral 'gote” 
of each state being thHis equal to its total representation in Con- 
gress. 

1325. The electors arervoted for on ttib Tuesday following^ the first 
Monday of November in the yv.ar which immediately precedes the expira^ 
tion of a presidential term. They assemble in the several state capitals to 
cast the^r votes on the second Monday of the January following. Their 
votes are counted in the houses of Congress sitting in joint session on 
the second Wednesday of thb following February. ,The President is 
inaugurated on the fourth of March. 

1326. Practical Operation of the Plan : the Part/'Conventioni. — 

The original theory of this arraugemeifu was tl\at each ejector 
was really to exercise an independent choice in the votes which 
he cast, voting for the meq whom his own jildgment had selected 
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for the posts of President and Vice-President. In fact, however, 
the electors oujy register party decisions made during the pre- 
vious summer m national conventions. Each ^arty holds during 
tl at summer a great corjtventiou composed o4 party delegates from 
alt parts of the Union, and nominates the candidates of its choice 
for the presidency ana vice-presidency. The electees, again, are, 
in their turA, chosdii according to the nc Mnati( ns of party con- 
ventions in the»se>^ral st£jjbes; and the party^ which gains the 
most electors in the No^iember^electichb puts itS candidates into 
office through their votes, which are cast in bedience to the will 
of the party conventions as a matter oi course! The party con- 
ventions, of whieh«the constitution kiiovs nothing, are in fact by 
tfar the most important part of the maclnhery of election. 

1327. ftualifications for the Office of President. — ^<No person, 
except a natural-born citizen, or a cituen of the United States at 
the time of the adoption of this constitution shall be eligible to 
the office of president; neither shall any person be eligible to 
that office who shall not have attained to the age of thirt}^-hve 
years, and been fourteen ;fears a resident within the U’ ired 
States.”^ In respect of age there is here only a slight advance 
upon the qualifications required of a senator; in respect of 
citizenship it is ver^ much more rigorous than in the case of 
memfiers of Congress. 

1328. It is provided by the Constitution that the compensation re- 
ceived*by judges of the United States shal>nt >^ bo diminished during their 
terms of office ; concemini; the President, whos.» tenure of office is much 
briefer, it is provided tl^tt liis compensation shall neither be diminished 
nor increased during his term. 

1329. Duties and Powers of the Presidei^J;. — It is the duty 
of the President to see that the laws of the » United States are 
faithfully executed ; lie is made eommsftider-in-cjiief of •the army 
and navy of the United States, audot the militia of the several 
stated when called into the actual ^rvice of the United, States ; 
he is to regul^ the foreign relations of the country, receiving 
all foreign ministers and being authorized to make treaties witli 
the ^sent of two-thirc^p of the Senate; he to appoint and coni' 


1 Cdhstitution, Art. II., sec. i., par. 6. 
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mission all officers of the federal governineiit j and he may grimt 
rei)rieves and pardons. The Constitution makes all his appoint- 
ments subject to (fenfirmation by the Senate; but it also gives 
Congress the power ^to remove from the^ sui^erintending view of 
the Senate the filling of all inferior official positions, by vesting 
the appointnujut of such subordinate officei^s as it thinks proi>er 
ill the President alone^ in the courts of law, “or in the heads of 
departments. As^.a matter of fact, legislation Vas relieved the 
Senate of the supervision of the vasti majority or executive 
axipointinents. The confirmation of the Senate is ^ still neces- 
sary to the appointment of ambassadors, other public ‘ministers, 
and consuls, of judges of the courts of the United States, 
of the chief military, Laval, and departmental officials, of the 
principal post-office and customs officers, — of all the more 
important servants of the general government: but these con- 
stitute only a minority of all the persons receiving executive 
appointment. The majority are appointed without legislative 
ovei'sight. 

1330. The unfortunate, the demoralizing influences which have been 
allowed to determine executive appointments since President Jjickson’s 
time have affected appointments made subject to the Scjnate’s confirma- 
tion hardly less than those made without its cooperation ; senatorial 
scrutiny has not proved effectual for securing tlie phoper constitufion of 
the public service. Indeed, the “ courtesy of the Senate,” — the so-called 
“ courtesy ” by which senators allow appointments in the several states 
to be regulated by the prelference of the senators of the predominant 
party from the states concerned, has frequently threateijed to add to the 
iinpiroper motives of the Executive the equally improper^ motives of the 
Senate. 

1331. < Eeform of Qfethods of Appointment to Federal Offices. — ' 

The attempts whicli liave^ been made in recent years to reform 
by law the syjJtem of appointments have not been directed 
towards the higher, offices fified with the consent, of the S^enate, 
hut only towards, those inferior offices which are filled by tlie 
single authority of the President or of the heads*^) the executive 
departments ; have to^uched in their results, indeec^ only the less 
important even among those offices. The $lct which became law 
in June, 1883, and which is known as the “Pendleton Act,”' may 
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be said to ctu-vjr only ‘employees’: it does not affect any person 
r&.lly in anffior It/, J\on{?h*it does affect a large body of federal 
servants. It pr' ' ^des, .ii brief, for the appoii:t;ment by the Presi- 
d nt, by and with the advice and consent of^the Senate, of a 
Se rvice Commission consisting of three persons, not more than 
two of whom shall he adherents of the sann p^^litical party, • 
under whos^^ recomaiendation as represent lives /i the President, 
selections shall jbe Aade for the lower grades d' the federal ser- 
vice upon tfhe basis of competitive enunninatiin . It forbids the 
solicitation o of money from emplo}C‘.s o( t^io government for 
political ifSes, and all active party so: vi. ' on tlna ^^art of members 
of the civil admin '^trati on. It endeayors, in ^hoi’,*to “lake the 
/sivil service out of ijolitics.” 

1332. The carrying out of those pc’tn ..s oi the Act which relate to the 
method of choosing public olheers is, however, almost entirely subject to 
the pleasure of the President. The Constitution vests in him the power 
of appointmenl, subject to no limiiation except the possible advic* and 
consent of the Senate. Any Act which assumes to x>rescribe the manocr 
in which the President shall ^make his choice of public servants .mst, 
therefore, be merely advisory. The President may accept its directions 
or not as he pleases. The only force that can hold him to the observance 
of jts principle is the ferce of pubhV. opinion. 

1330. The Prudential Succession. — In case of the removal, death, 
resignation, or disability ot botli the P.' SiJcnt and Vice-President, the 
office of President is to be tilled ad interim by the Secretary' of State, or, if he 
cannot act, by the Secretai} of the Trcasiyy. or, in case he cannot act, by 
the Secretary of War ; and so on, in succession, by the Attorney-frcneral, 
the Postmaste -General^ tf>e Secretary the Navy, or the Secretary of the 
Interior. Nwne of the^e officers can act, ho>vev(*r, unless In‘ have the 
qualifications as to age, citxieiish!, and resj^ience required by rhe Consii- 
tution of o^upants of the presidential > hair Until this aiTangcment was 
made, by act of Congress in 1886, the * successmii ’ passed to the 
president pro ternporcmoi the Seriate, and, failing him, to the Speaker of 
the House of Keprosentatives. 'i'his wa** found ii^:onvenifnt becau‘=''' 
there are intervals now and again when mere is neithe. a president pro 
tempore of the Senate nor a Speak r 'he Uouse. Those officers, more- 
over, are by no means always of the same political piirty as the President 
and V ice-Pres*i5eht. Some doubt was felt, too, as to whether they were 
‘oJSceid’ within tl^f. meaning of the Con.‘tituti§n, in the clause in which 
Congress is authorized to designate the * officers * upon whom in such cases 
th^ presidential offi(* was to devt^ve. 
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1334. Kelationg of the Executive to Congress. -~«The only pro> 
visions contained in the Constitution ^concerning the relation of 
the President to Cdngress are these; that he shall, from time 
to* time, give to the^. congress information of the state of the 
union, and recommend to their consideration such measures as he 
shall judge i>ecessary and expedient”; arfd that ^‘he may, on 
extraordinary occasions, convene both houses, ‘or either of them,” 
in extra session, “and, in case of disagreencent^.between them, 
with respect to the time of adjouynmen);, he may adjourn them 
to such time as he shall think proper,” (Art. II., sec. iii). His 
power to inform Congres,s concerning the state of the dnion and 
to recommend to it the ps^ssage of measures exercised only in 
the sending of annual ami special written ‘ messages.^ 

1335. Washington and John Adorns interpreted this clause to mean that 
they might address Congress in person, as the sovereign in England may 
do : and their annual communications to Congress were spoken addresses. 
But Jefferson, the third President, being an ineffective speaker, this habit 
Wits discontinued and the fashion of written messages was inaugurated 
and firmly established. (Compare sec. 831.) Possibly, had the President 
not so closed the matter against new adjustments, this clause of the Con- 
stitution might legitimately have been made the foundation for a much 
more habitual and informal, and yet at the same time much more public 
and responsible, interchange of opinion between the Executive and Con- 
gress. Having been interpreted, however, to excludd the l^csident from 
any but the most formal and ineffectual utterance of advice, our federal 
executive and legislature have been shut off from cooperation an^ mutual 
confidence to an extent to 4rhich no other modern system furnishes a 
parallel. In all other modern governments the heads of t;he administrative 
departments are given the right to sit in the legislative body and to take 
part in its proceedings. The legislature and^executive hre thus associated 
in such a way tliat the ministers of state can lead the houses ' without 
dictating to them, aAd the ministers themselves be controlled without 
being misunderstood, — in such a way that the two parts of the govern- 
ment which should be mdst closely coordinated, the part, namely, by 
which the laws ai'e made and fhe part by wliich the laws are executed, 
may be kept in closd harmony an& intimate cooperation, with the ^ result 
of givifig coherence to the action of the one and energy to the action of 
the other. 

1S36. The EzecutiTe Departments. — The Con^itutfon does 
not explicitly provide for the creation of executive departments, 
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but it takes it ^or granted that such departments will be created. 
Thus it says (Art. IL, sec. ii, par. 1, 2) that the President may re- 
quire the opinion , iu writing, of the principal <^cer in each of the 
e.\ccutive departments, upon any subject relating to the duties «f 
their respective oliices,*''and that Congress iSay vest the appoint- 
ment of such inferior ©fficers as it may see fit in ^the heads of 
departments^” ThQ executive department.*? conse«j ueiitly ow c their 
creation and or^ni-iation to statute only. 

1337. The first Congress €A*ec^ed thre^ such de j?; ,r fcments, namely, 
the departn^nts of Stated of the Treasury, a.-d rd War; providing, 
besides, f«r the creation and exercise the ojiiee of Attorney- 
General, but not erectincr a Department of Justice . » In 1798 the 
management of the navy, which had at fijst been included in the 
duties of the War Department, was inhusted lo a special Depart^ 
ment of the Navy ; in 1829 the pest-; ' ice, which had been a sub- 
division of the Treasury, was creatf^d an independent Department ; 
and ill 1849 a Department of the Interior was organized to receive 
a miscellany of functions not easy to classify, except in the ^"eat- 
ure of not belonging properly’ within any department previously 
created. In 1870 the Attorney-General was put at the head of a 
regularly constituted Department of Justice; and in 1889 the 
Depg^rtment oS Agriculture, which had existed as a subordinate 
executive bureau ysince 1862, was given full standing under a 
Secretary of ‘ cabinet ’ rank. 

A character like that of the Department of the Interior, it is interesting 
to remark, may be attributed to some corresponding department, bearing 
either this na»^;ie or a n-ime of like significance, in almost every other 
modem government, 'fhere is everywhere some department of state to 
receive functions"not oUienyise specially disnosed of. 

• 1338. Wt? have, thus, at present, eignt cx^utive departments, 
viz. : (1) A Department of State, which is what w^ould be called in 
most other governments our “ for»ugn olHce,” ha\ting charge of all 
the relations of the United Staffs in foreign coiu. tries. 

1339. (2) A department of the Tr'^asury, wliich is the ijnancial 
agency of the ^jpyernment, and whose functions cover the collec- 
tion of the public revenues accruing through the customs duties 
and ^he • internal ^ev#nue taxes, then safe keeping and their 
disbursement in accordance with the appropriations from time to 
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time made by Congress ; the auditing of the accounts of all de* 
partments; the supervision and regulation of the national baifks 
and of the currency of the United States ; the coinage of money ; 
alid the collection of^ certain industrial and other statistics. This 
Department, therefore, contains within i^ the treasury and comp- 
trolling fimctions which in the states are s^^parated. 

1340. To tills Depai^-ment is attached also the "bureau 9f Punnting and 
Engraving^ by w^ich all the printing of the papier currency, bonds, and 
revenue stamps of the govecnment is dfine.^ The Treasury Department 
has also charge of the Coast and Geodetic Survey, of marine hospitals, the 

maintenance of lighthouses, and of the Life Saving Service. « 

•' « 

1341. (3) jflL Department; of War, which has^, charge of the mili- 
tary forces and defeiicu^ of the Union. It has charge of th^ 
%Iilitary Academy at AVest Point, and supervision of the various 
military schools to wliich Congress gives aid. 

ir>42, (4; A Department of the Navy, which has charge of the 
naval forces of th(^ general government ; and which has charge of 
the«Naval Academy at Annapolis and the Naval War College at 
Newport. « 

1343. (5) A Department of Justice, from which emanates all the 
legal advice of which the federal authorities stand in need at any 
time, and to which is intrusted tke supervision of the conduct of 
all litigation in which the United States may f>c concerned. To 
it are subordinate all the marshals and district attorneys of the 
United States, — all ministerial, non-judicial law ofticers,r that is, 
in the service of the government. It may be compendiously de- 
scribed as the lawyer force of the government. It«Is presided over 
by an Attorney-General, all the other departments, except the Post- 
Office, being under ‘ Seerttaries.’ 

1344., (6) A Fos^office Department, under a Pos^Jmaster-ijren- 
eral, wliich is charged with the carrying ajid delivery of letters 
u.nd parcels, with tlie transmission of inopey by means of certain 
‘money orders’ is.sued by the. Department, or iiijder cover of a 
careful tsystern of registration, and with making the proper postal 
arrangements wdth foreign countries. 

1345. These arrangements with foreign coiAitrie^i ma^ be made v\(ithout 
fhe full formalities of treaty, the consent of ^he President alone being 
necessary for the ratification of in^rnational agreements made l)y the 
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Po8tmaster-Ci*,nerul for the facilitation of the fuuctions of the Depart- 
ment. The d '*tcs is^a member of the Universal Postal Union, to 
which most ol i e civlii t'd countries of the wor^ belong. The central 
ofBce of this Uni« n is under the management of Che Swiss administration. 
Its administrative <'']»ei^.>es are defrayed by cr|ntribution of the various 
goveniments belonging to the Union. 

i346. (7) A Depar&ient of the Interior, which has? charge (i.) Of 
the taking «if the Census, as from time t<; time v>rdered by Con- 
gress in aceordfcice* with tl^e provision of t .le C;, iistitution (Art. I., 
sec. i., par. 3) which makes itfiie dutt (*f Congress to have a cen- 
sus taken fivory t(‘n years as a basis lor the ^distribution of rep- 
resentation in the Hoiis*i of Kepresentalives jtmoug the several 
states; (ii.) Of tint management of tlutpu’olic lands ((reneml Laud 
Office) \ (iii.) Of the government's deal^igs v ith the Indians, 
function which is exercised thrgugli . sj)eeial Commissioner of 
Indian Affairs in Washington and various agencies established in 
. different parts of the Indian country. 

1347. It is through this Indian Jiureau^ for example, that all laws con- 
cerning the settlement, assistance, or supervision of the tribes are aclmiri- 
istered, as well as all laws coffberning the payment of claims made ipon 
the federal government for e,oinpeiisation for depredations committed 
by the Indians, and la^s touching the distribution and tenure of land 
among the Indians. 

1348. (iv.) Of#the paying of pensions and the distribution of 
bounty lands, a fniictiou wliicdi it e.vercises through a special 
Com oner of PeHsiou<, (v.) Of the issuing and recording of 
patents and the preserx ation of the models of all machines 
jiatented. Fo* the pej*f< rmanee of these duties there is Patent 
Office, (vi.) Of .the k» . ])iiig and distribution of all public docu- 
ments of Pit bin Documents)-, (vii.) Of the a udi ty- 

ping of the UccouiiU of certain railway coiiifanies, to wjiicli the 
United States goveimment lias granted loans or subsidies, and 
the enforcing of the laws passeil by (^rgress with reference to 
such roads (Office of the Com tu of ^ Rail toads) \ (viii-) 
Of tlie collection of statistical and o.her information coMcerning 
education, an(k>/jj}ie diffusion of the information so collected for 
the purgose of aiding J^he advance and sy^eiiiatizatioii of educa- 
tion 'thrdughoHit tlfe cwuiitry (The Office of Education) ; (ix.^ Of 
the stiporiutendenct^of the govtynment hospital for the insane and 
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the Columbia Asylum for the Deaf and Dumb ; (y^) Of the Geo- 
logical Survey ; (xi.) Of the Freedmen’it Hospital and the Howard 
University. 

1349. Many of thei|e subdivisions of the Interior, though in strictness 
subject to tho oversight and control of the Secfretary of the Interior, have 
in reality a v^ry considerable play of independei^t movement. 

1350. (8) A Department of Agrioulture, which is (^^arged with 
furthering in every possible way, by the collection, of information 
not only, but also by the prosecuibion o| scientific iifvestigation 
with reference to the diseases of plants, etc., the agricultural 
interests of the country,, and under which there are maintained a 
special Foresiry Divisioriy apd the national Wegther Bureau. 
^1351. Set apart to tk>emselves, and therefore without repre- 
Untation in the Cabinet, there are (1) The Department of Labor, 
which is charged with the collection and publication of statistical 
and other information touching the condition and interests of 
laborers, — information, for instance, bearing upon the relations 
of labor and capital, hours of labor, the housing of laborers, rates 
of wages and methods of payment^ the food and expenses of 
laborers, etc. (2) The Interstate Commerce Commission^ a semi- 
judicial body by which the federal statutes forbidding unjust 
discrimination in railway rates in* interstate freight or passenger 
traffic, prohibiting certain sorts of combinationr> in railroad ‘man- 
agement, etc., are interpreted and enforced. (3) The Civil Ser- 
vice Commission by which the Act mentioned in sec. ^1331 is 
administered. (4) Th,e Commission of Fish and Fisheries^ whose 
duty it is to make the necessary investigations *■ and prosecute 
the necessary measures for the preservation, improvement, and 
increase of the stock of fish in our rivbrs and lakes andiOn our 
coasts. e(5) The -GevernmenV Printing Office, whicn prints all 
public documents. (6) The Smithsonian Institution, the National 
Museum, ‘and the Bureau of Ethnology. . 

Some Representative Authorities. 


Histories ; 

Adctms^ Henry, “The llistory of the United States uilder the Admin* 
istrations of Jefferson and Madison,*’ 9 vqls., N.Y., 1889-1891; 



THE GOVERKJ4ENT OP THE UNITED STATED. 551 

and <‘Docrments relating to New England Federalism,” Boston, 
» 1877. 

Adams, Herbert i\, ‘‘ Mai yland’s Influence upon l>and Cessions to the 
United States,' in the John» Hopkins Studies in Historical and Politic 
cal Science, 3d Se: ie8,,,No. 1. 

American Statesmen Series, a series of biographies. 2C vols., 12 mo. 

Boston, 1882>1891. ^ • 

Bancroft, Gecpge, “ History of the United State's,” froiti the discovery of 
America to Jhe Jdoptiou of the federal • vjrwtit ition. Revised ed., 
6 vols., 8vo. N.Y. • ^ 

Benton, Tho^fias H., “Thirty Years* View; or, A History of the Work- 
ing a% the American Government for Thiity Y^iars, 1820-1850.*' 
2 vols., 8vo. N.Y., 18.54-1856. * • 

Bishop, Cortlandt F.,*“ History of Electioifs in the American Colonies ** 
• (Columbia College Historical Studies^, 1896. 

Curtis, George T., “ History of the ^rigiti i*brmatioii, and Adoption of 
the Constitution of the United States.** 3 vols., N.Y., 1854, 1858, 

1896. 

Doyle, J. A., “ The English Colonies in America,** to the end of the seven- 
teenth century. 3 vols., N.Y., 8vo., Ixindon and N.Y., 1882-1^169. 
Fisher, George P., “The Colonial Era,** N.Y., 1892. 

Fiske, John, “ l*he Critical Period of American History,** Boston, 1888, 

1897. 

Frothingham, Riphard, “ Rise of the Republic of the United States,** Bos- 
fon, 1872. 

Hart, Albert B., “formation of the Unio- .** 8th ed., revised. London 
and N.Y., 1897. 

Hildreth fB,, “History of the United States from the Discovery of Amer- 
ica to the End of the Sixteenth Congress** (1821). Two Series, 
^6 vols. Ne*. ed. 1879. 

Holst, H. von, “ The Constitutional and Political History of the United 
Stages.” Translated frftiu th* German. 7 vols. Chicago, 18^7- 
► 1892. • 

Jameson, J. F., (editor) “Essays in the Constitutional IIis:oiy of the 
United States in <^ie F'orniative Perio.i, 1775-1789,** Boston, 1889. 
Johnston, Alexander, “History of Aiiieric" Politics.’* 3d ed., revised. 
IJ.Y., 1890.* And “The F'irst rVntrry of the* Constitution,*' in the 
New Princeton Review, September, ioj7. , • 

Landon, JudsoiKtsf^ “ The Constitutional History and Government of the 
United States. A Se^ries of Lectures,** Boston, 1889. 

Lodgl, Hehry C., “ A^Sh^rt History of the English Colonies in America,** 
N.Y., 1881. 



552 fHE GOVERNMENT OP THE HN^rlPE^ STATES. 

MacMaster^ John B., “History of the People of the United States,” 4 
vols., N.Y., 1883-1895. 

Pitkiny Timothy, “Political and Civil History of the United States of 
( America from their Commencement t.o the Close of the Administra- 
tion of Washingtoif.” 2 vols., 8vo. New. Haven, 1828. 

Khodesy Jame^P., “ History of the United States^rom the Compromise of 
1850.” 3fols., 8vo. N.Y., 1893-1895. 

Roosevelt, Theodore, “Th^ Winning of the West,*^4 vols.f London and 
N.Y., 1889-1896. ^ 

Schouler, James, “ History oftthe United* States of Ameridk under the 
Constitution,” 5 vols., N.Y., 1889-1891. c 

Scotty Eben G., “ Development of Constitutional Liberty in the English 
Colonies of America,” J^^.Y., 1882. 

Sloane, William M., “The French War and the Revolution,” N.Y., 1893. 

^anwoody Edward, “A History of Presidential Elections.” 2d ed., re- 
vised. Boston, 1892. 

Sumner, IVilliain G., “Politics in America, 1776-1876.” North American 
Renew, January, 1876, p. 47. 

Taylor, Ilaiinis, “ The Origin and Grow th of the English Constitution.” 
\7ol. L, introductory chapter. Boston, 1889. 

Thwaites, Reuben (i., “The Colonies, J 492-1750.” 10th ed., revised. 
London and N.Y., 1897. 

Tucker, George, “ 'J'he History of the United States from their Coloniza- 
tion to the End of the Twenty-sixth Congress intl841,” 4 ^vols. 
Phila., 1856-1857. 

Walker, Francis A., “ The Making of the Nation,” N.Y., 1895. 

Justin, (editor), “ Narrative and Critical History of America.” 
Vol. VII. Boston, 1888. ^ Contains full bibliographical not^S. 

Wilson, Woodrow, “Divi^oii and Reunion, 1829-1889,” 13th ed., London 
and N.Y., 1898. 

The controversial literatuije accompanying and preceding the^War of 

Secession may be seen, representatively, in ; 

Adams, John, “Works,” 

Bledsoe, Albert T., “ Is Davisia Traitor? ” Balt6.\ 1866. 

Brotonson, O. A., “ The American Republic : its* Constitution, Tendencies, 
and Destiny,” N.Y., 1866 an^ r886. 

Calhoun, John Cald\vell, “ Works.” 

CentZy P. C. (B. J. Sage), “ The Republic of RepubMCSi,” Boston, 4th 
ed., 1881. ’ ^ « 

Hurd, J. C., “ The Theory of Our National Existence,” Bloston,* 1881. 

Jefferson, Thomas, “ Works.” 



THE GOV[5RKMENT OF THE UNITED STATES. 653 


StephenSf Alexander H., “ A Constitutional View of the War between the 
States.” 2 voh., Hvo. Fiiila., 1868. 

Webster, Daniel, Hpeeclies.” 

([Commentaries an d T rea ; ises ; . 

Borgeaud, Charles, “ Th*! Adoption and Amendment of Constitutions in 
Europe and America,” K.Y., 1895. * 

Boutmy, fimde, “Studies in Constitutional ‘i.-.w,” London and N.Y., 
1891. ^ • 

Bryce, Jdmea, “The Ameryican Commonwealth.” 1 vols., 3d ed., Lon- 
don and*N.Y., 1893-1895. 

John W., “Political Science aiul C j.istitutio^.al Law,” 2 vols., 
Boston, 1891. ^ ^ * 

^Carter, C. H., “ Connecticut Boroughs,” in Nr'^ Havpu Historical Society’s 
papers, Vol. IV. * 

Cooley, Thomas M., “ Treatise on tlje Cr ' ditutional Limitations which 
rest upon tlie Legislative Power oi the States of the American 
Union.” Boston, 2d ed., 1871. “The General Principles of Con- 
stitutional Law' in the United States of America,” Boston. 1880, 
and several later editions. And (with others) “ConstitufioMal 
History of the United Stated as seen in the Development of Anr xean 
Law,” a survey of the successive constitutional decisions of the 
Supreme Court of the Ignited States. N.Y., 1889. 

Coxe^ Brinton,* “ Judici il Pow'er and Unconstitutional Legislation,” 
Bhila., 1893. , 

Dicey, Albert V., “ Lectures Introductory lo the Study of the Law of the 
Constitution.” 5th ed.. London and N.Y., 1897. This book, though 
a commentary on the English con^tit-ati-'n, contains much excellent 
comment also on our oww, 

Dupriez, L., “ Les Ministr.-.s dans les priiicipaux Pays d’Europe et d’Ame- 
rique,” 2 vols.^ Park-, 1892. V')I. II., pp. 8 et seq. 

Ely, Ki<thard T., “Taxational! Anierican Slides .tnd Cities.” 6vo., N.Y., 

* 1888. ’ 

The Federalist, by Alexander Hamilton, James Madison^ and .lohn Jay, 

Fiske, John, “Civil Government in the UlMted States considered w'ith 
Some Reference to its Origins,” Bo^o.., 1890. 

FolleU, AI. P., “The Speaker of tin H^ose of Re^resentative.s,” London 
and N.Y., 1896. 

Ford, W. C., American Citizen’s Atanual.” Part 1. N.Y., 1882. 

GoodpowfYroxi)^ J., CoiAparativc AdminiBtratye Law,” 2 vols., London 
and N.Y., 1893. Add “ Municipal Home Rule,” London and l^.Y, 
T895. 



554 THE GOVERNMENT OF THE OWTBI? STATES. 


Harrison, Benjamin, “ This Country of Ours,” N.Y., 189T. 

Holst, H. von, Das Staatsrecht der Vereinigten Staaten von Americi,” 
in Marquardsen'9 “ Handbuch des oeffentlichen Rechts der G^gen- 
* wart,” Freiburg in B., 1885. Translated under the title, “The 
Constitute *nal Law^of the United States oC America,” Chicago, 1887. 
Howard, George E., “ Local Constitutional Histofy of the United States.” 
Vol. I., 8vo: Balto., 1885. 

Jameson, J. F., “ Introduction to the Constitutional and PoEtical History 
of the IndividuS|i States,” in the Johns^ Hopkim University Studies tn 
Historical and Political Sconce, 4th Series No. V. * 

Johns Hopkins Studies in Historical and Political Science," 14 vols., 
Balto., 1883-.18P6. 

Maine, Sir H. S., “ Popular Government,” N.Y., 18§.6. Especially Chap. 

VI. . ' 

Oberholzer, E. P., “ The Referendum in America.” 

Parker, Joel, “ Jaffrey Address,” 18iT3. “ Origin, Organization, and In- 
fluence of the Towns of New England.” Proceedings Mass. Hist. 
Soc’y, June, 1886. 

Poore, Ben : P., “ Federal and State Constitutions, Colonial Charters, and 
dther Organic Laws of the United States,” 2 vols., Washington, 
1877. «• 

Schouler, Janies, “ Constitutional Studies,” N.Y., 1897. 

“ Shires and Shire Towris in the South.” LippincotCs Magazine, August, 
1882. 

Stevens, C. E., “Sources of the Constitution of the Ujnited States,”,, Lon- 
don and N.Y., 1894. 

Story, Joseph, “ Commentaries on the Constitution.” Ed. by T. M. Cooley. 
Tocqueville, Alexis de, “Demorracy in America.” Translated by Henry 
Reeve. New ed. Lc^ndon, 1875. 

Wilson, Woodrow, “ Congressional Governmert, A Stil'dy in American 
Politics,” Boston, 1885. ‘ 



XII. 


summIex: constitutional *ald adminis- 

TRATiyE* DEVELOPMENT i:. 


• 1352. Contiiiiiity of Devolopineiit. — ^rom the dim morning 
hours of history until now, the law oi ooherence and continuity 
in political development has suffered no serious breach. Human 
choice has in all stages of the great world-processes of politics 
had its part in the shaping of institutions ; but it has never been 
within its power to proceed by leaps and bounds : it has been 
confined to adaptation, altogether shut out from raw inven ion. 
Institutions, like morals, like all other formp of life and conduct, 
have had to wait upon the slow, the almost imperceptible forma- 
tions of habit. The most absolute monarchs have had to learn 
the nioods, obser\% the traditions, an<^’ respect the prejudices of 
their subjects ; the most ardent reformers have had to learn that 
too far outrun the more sluggish ipasses was to render them- 
selves powerless. Revolution has always, been followed by re- 
action, by a return to r»en less than the normal speed of political 
movement. Political growth refuses to be forced; and institu- 
^tions have ^wn with the slow growtfi of social relationships ; 
have changed in response, not to new theories, but to new* circum- 
stances. , 

1353. The Order discoverable :n Ictltational OeveTopment is 
not, indeed, the order of perfeH* ur-iformitj*: institutions, like 
the races which have developed thtiU, have varied infinitely ac- 
cording to theuV.wironment. Climate, war, geographical situation, 
have ^aped them :,the infinite play of humqp thought, the infinite 
many-sidedness of hudiau character have been reflected in them. 
But fhe great stages of development have remained throughout 
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SUMMARY. 


clear and almost free from considerable irregularities. Teamed 
by history’s long measurements, the fines of advance are seen to 
be singularly straight. 

1354. Course of l\5velopment in the ^cient World. — If the 

bond of kinship was at first clear and unmistakable, it must ere 
long have become much less defined in tiie broadened Eamily. 
When the Family becajnie merged in the stil'i widenCommunity, 
solidarity remain^l and a strong sense of kin^shift, but the reality 
of kinship had no doubt largely departed, and law had begun to 
take on a public charac*ter, to bear the sanction of all* rather than 
the sanction of jf single supreme person. Kinship was typified 
still in the hereditary cln?racter of the kingcliip; but the king 
was now the represen tfttive of the community rather than its 
master. The (Community developed into the city-state: and 
further than this the ancient peoi)les did not go. In Rome and 
in the great city-states of Greece the conception of citizenship 
supplanted the idea of kinship. The state became virtually 
per^nified in the thought of the time. It was the centre of 
civic affection and the object of dll civic virtue. The public 
officer ruled not in his own name but in the name of the State. 
Around Rome at last there grew up a vast Empire ; but it was 
Romeos Empire, — tlie world had* fallen into the hands of a^ city, 
and the only citizenship that Caracalla could bestow wds the 
citizenship of Rome. This city-statehood was the last word of 
the ancient world in politics. 

1355. The Feudal S^ystem and the Modern Monarch. — When 
the Germans emerge upon the European iHeld we' have the State 
in a new aspect. Nations are moving in arms, and the Host 
is the State. Commanders of Hosts are the kings^ of Uhe new^ 
order of* things. The Host settles on the lands of the old Roman 
dominions, and that military tenure is developed which we have 
learned to call the Feudal System. This Feudal System, when it 
has worked its peafect work, »in such countries ^as France and 
Germarfy, brings forth still a third type of kinship : we presently 
have the king who owns his kingdom as supremi^udal lord : the 
king who, having absorbed fief after fief, at lasj. possessesdiis^king- 
dorh by a perfected legal title; the king wBose realm is iiis estate. 
This is the king who becomes the cole source of law and of idstice. 
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the king who, n our day, has granted out of his abundant grace 
rights and coii.stitutif)iis to his people. 

1356. England 3 Contribution. — Where the S'eudal System fails 
of its full fruitag( , as in England, where freehold estates are not 
entirely blotted out, wliere te?nure of the fing as overlord is a 
theory but never a realty, and where local self-government obtains 
a lasting rootage iii the national habit, polit^^'al deve lopment takes 
another course. .Tl^re political liberty al c ontinually, in one 
form or ancther, with the pfeop^e, and^^b is theri* operative power 
which gives, to liberty ex])ansion, and ^/hicL hnally creates the 
constitutional state, the limited monar"*h/, the fje-'^ self-governing 
nation. Out of thj hef -xrew the kingdom; o it »the freehold 
and local self-government grew the coi^jtitutioual state ; out of 
the constitutional state grew tliat gi\^M'^st ol political develop- 
ments, the free, organic*, self eons^i^>iih self-directing nation, with 
its great organs of popular representation and its constitutional 

'guarantees of liberty. 

1357. The Romans and the English. — In the general histov^ of 

European development two.^iations stand forth preeminent ^^r 
their political capacity : the Roman nation, which welded the 
whole ancient world together under one grbat organic system of 
govefiimcut, and wind) iias giveu to the modern world tlie ground- 
work.^f its systejps of law; and the English nation, which gave 
birth to America, wliich has “dotted over the whole surface of 
the globe with lier posst*,>sions and military posts,^' and from 
which all the great nations of our tiiiie have borrowed much of 
their political Shought ai <1 more of their political practice. And 
what is most notewortliy is this, that these two nations closely 
resembjp each other, not only n. the n^ental peculiaritit^s which 
Constitute the chie f element of their ‘poliiical strength, but also in 
the institutional foundations wliich the}"^ have successively laid 
for their political achievements. ' . > 

1358. Likenesses between the Two imperial Nauons. — Both 
have^een mucfi stronger in creating 'd working in stitutigns than 
in explaining them : both of them have framed such a philosophy 
as they chose to entertain ^ after the fact ’ : nekher has been too 
curioTis 111 exahiiiiii^g the causes of its success or in working lOut 
logical sequences of practice. Above all, neither has suffered any 
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taint of artificial thoroughness to attach itself 'to its political 
methods. Slowly, and without much •concern for theories of g6v- 
ernment, each hasi.made compromise its method, adaptation its 
standing procedure. Illogical, unimaginative their mode of pro- 
cedure must be said!' to have beeuf throilghout, a mode for slow, 
practical mep, without speed or boldness. fEevolution has never 
fallen within their calculations ; even change they J|iave seldom 
consciously undertake!!. If old institutions nvast perish, they 
must perish withih the Eqnian oj- English system by decay, by 
disuse, not by deliberate destruction : if new institutions must be 
constructed, they must be grafted on the old in such wise that 
they may at ‘least seem to be parts of the sape stock, and may 
partake as largely as mjy \)e of that one vitalizing sap, old cus; 
tom. As the Eoman Senate, from being the chief motive power 
of the state, came at last to exelcise only such prerogatives as the 
people and the people’s officers suffered it to retain, so the Eng- 
lish House of Lords, from being the single coadjutor of the king 
in legislation, has been reduced to a subordinate part which it 
plays only upon a sort of sufferance and all without any sudden 
or premeditated step of revolution. As the consular power in 
Eome was slowly paied down to be dealt out in i)arts to ])lebeian 
officials, so has the royal power, in England been* piece byj)iece 
transferred to the hands of ministers, the people’s representatives. 
The whole political method of the two peoples is the same : the 
method of change so gradual, so tempered with comproipise and 
discretion, so retarded anti moderated by persistent habit that 
only under the most 'extraordinary pressure is it- ever hastened 
into actual revolution. ^ • 

1359. Popular Initiative in Eome und England. — Dpubtless 
much of this likeness of teiiiperament and method *is due to the? 
fact that both in Eome and in England it has been the nation, and 
not merely a small goverfiing class, which lias been behind politi- 
cal change. The motive power was popular initiative : the process 
of change was the“ labored process of legislation, the piec^-meal 
construction which is to be compounded ouj^ ©f the general 
thought. Measures have had in both cases to be prepared for the 
general acceptance ; knd popular action, Theievef it ii^ the* wont 
for the people to act, is always conservative action. A king’c law- 
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making is' apt. io be rai)id, thorough, consistent ; but a nation’s 
law-making, ^ed . nd struggled for piece bv piece, cannot be. 
The plebeians in Home lighting inch by inch towards the privi- 
legi-s which they ^ ted, the people in E|igland making their 
wav by long-protracted efforts towards the control they desired 
to exercise, have had^to advance with painful r’ovtness, and to 
be content with one piece at a time of po’.er they strove 

13(50. EoW's Change Sysliem unfler the Empire. — With the 
full establishment of imperial forms of goveir aont Home lost the 
conservative habit of lier republican p. .iod. •'Fop methods of 
the first emperor, indeed, were slow aiad ^'.autious in the highest 
degree: Augustus avoided all show or li^uiie <‘f imperial power. 
Carefully regardful of republicai^sent.' umt and spirit, which he 
knew to be not y(‘t extinct, he simply accumulated to himself one 
by one every r(*]mblicau oftice, ))rofessing the while merely to 
exercise for somewhat extended periods, — periods which steadily 
lengthtuied from t(‘rnis of years to tenure for life, — but by Tree 
gift of the Senate and jieopW, the old offices of self-governm nt. 
Hut later om])erors were by no means so careful or so considerate 
of popular prejudi<‘es* their power was open, bold, oftentimes 
even* wanton. And Avith these changes in the nature of the 
goverfiment cam^ radical changes in political method : there 
came the wilful ( rcation of new offices known to no Homan 
custom, ^he coiisunt breach of old pr^tices hallowed by imme- 
morial Homan habit, — tl.e whole familia’' process, in brief, of 
arbitrary power. Whf*^ Ivoiiie gaineu thus in discipline, in mili- 
tary efficiency* she lost in poli* cal capa.clty^ For that capacity 
^so chaitUctcristic of the lloiiians ami The English, the capacity 
namely for j^jlitical organi::ation, is beyond (Question ins«yara])ly 
connected with pf^pi^lar initiati' e, wit^i national self-direction, 
with self-govcrniiuuit.^ - 

13^1. Fundamental Contrast between English and Eoman 
Political Method. — The most striLing conUasi between the 
English and »Homans consists in a vital and far-reaching 

1 The ^dent ougllt to^test in detail this likAess between Home /ind 
England. I can here only indicate in the most rapid way the line of 
study. 
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difference in political organization. What .1 have said touching 
the national action of the two peoples, the slow, conservative 
CQncert of the people as a whole in the origination and effectua- 
tion of policy must he understood jin di%rent senses in the two 
cases. It was true of the Romans only during the period of 
the Republid and while the Roman people could take a direct 
part in affairs. The tTeuton brought into /orce, particularly in 
England, the prij^ciple of repreaentt^tion, that ‘organization by 
representative assemblies ^hich Enabled the people to act over 
wide areas through trusted men elected to speak a*nd act in 
their stead, ^ and which thus enabled the organization qf the 
nation to extend without toss of vitality. Of such methods the 
Roman knew nothing. ^Only the people of the city of Rome had 
any part in Roman legislation, ,for the Roman had conceived of 
no way of acting by a delegation of the law-making power on 
the part of the people. The equal and concerted action of- 
widely diffused populations through the instrumentality of 
repfesentation was utterly unknown to the ancient world. The 
county court with its reeve and four selected men from each 
township, the parliajnent with its knights from the shire and 
its burgesses from the towns, instrumentalities so familiar every- 
where now that the world has gone to school to the English in 
politics, were for a long time peculiar to England in their best 
features. They were the peculiar fruit of Teutonic political 
organization where that ouganization had grown most apft<rt from 
the Roman influence,' in England, not on the Continent, pene- 
trated as the continental lands were everywhere by the Roman 
example. Rome had had no similar ipeans of ’holding her vast 
populations together in actiye political cooperatioi\ and living; 
union. ’Therefore, as her conquests spread, her system became 
more and more centralized and autocratic.^ The English could 
hold populations together, however large they might be, by 
means of representative assenfblies ; but the Roman, who ^knew 
no method of admitting scattered peoples to a part in the central 
government, who knew no popular assemblies^eJijept those in 
which all citizens should be actually presept ajud vpie, /30uld 
hofd an extended empire together only ‘by military force and 
the stern discipline of official subordinatioiL 
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1362. The Development of Legislatures. — Perhaps the most 
distinguishing feature of • modern as compared with ancient 
politics is the diff(uence between the sphere^the mode, and the 
instrumentalities of legislation now, and the character and 
metliods of legislation? among the classical nations. Repre- 
sentative law-making jDodies are among the common-place insti- 
tutions of ^tlie political world as we know it: but no such 
assembly was e¥eridreamed of by any nrJci^int politician, Greek 
or barbarian. Every (utiz^i either tqj>k direct *)art in legislation 
or took no, part in it at all. Aristot'e belie\c;J, consequently, 
that no fi^e state could exist with a wide terrj^ory or a popular 
tion so scattered ag to be unable to attend the assemblies. But 
^what the (1 reeks and Romans did not Jiiiuw at all the Teuton 
•seems to have known almost from first: representation is 
one of the most matter-of-coiirs^ dt* ices of his native polity, 
and from him the modern world has received it. 

13G3. Oar early colonial history furnishes at least two very curious 
examples of a transition from primary to representative assemblies.# The 
earliest legislature of Marylaiid was a primary assembly composed of all 
the f reemeu of tlie colony ; to the next assembly some were allowed to 
send proxies ; and before representation was finally established there 
appeared the^singular anomaly of a body x^artly representative, partly 
prtinary, at least one freeman insisting ux'on attending in x>erBon (Doyle, 
287-290) .• The other examine is to be found in the history of 
lihode Island, whose citizens for some time insisted ui)on meeting at New- 
port iy primary assembly lor the imrpose of electing the persons who were 
to represent them in the colonial legislatihe, thus as it were jointly inau- 
gurating the session, to Mr. Foster’s words, and then leaving the legis- 
Uture “to ri^n for iLseif for the remainder of the time ”"(W. E. Foster, 
Town Governme!)it in Uhode Island, p. 20). 

* * • . 

• 1364. The Powers of a Representative^ — But only vtu-y 

modern times liave settled the theory of a representative’s 
power. The strtui^? toiideiicy imonjsf all vigorously, political, 
all self-reliant self-governing p 9 oph*c has been t reduce their 
representatives to the position and ^'unctions* of mere delegates, 
bound to act.., not under the sole direction of their own judg- 
ments, but upon instruction from their coiistitneuts. The better 
thou^h^of later tflne.%lias, however, declaftid for a far diffejjent 
view# of the representative’s office, has claimed for the represent- 
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ative the privilege of following his own judgment upon public 
questions, of acting, not as the mouthpiece but rather as ifhe 
fully empowered skbstitute of his constituents. 

'1365. Scope of Modem Legislation. — The question is of the 
greater importance because of the fextraofdinary scope of legisla- 
tion in the ]gfiodern state, and of the extrfime complexity nowa- 
days attaching to all legislative questions. * Time ,was, in the 
infancy of national representative bodies, wlienf^the representa- 
tives of the peopl^ were caljed upgn shn^ly to give or i*efuse their 
assent to laws prepared by a king or by a privileged class in the 
state; but that tme is ^ far passed. The modern rep/esentative 
has to judgtf of the gravest affairs of goveiyiment, and Has to 
judge as an originator of, policies. It is his duty to adjust every, 
weighty plan, preside over every important reform, provide fof 
every passing need of the state.*' All the motive power of govern- 
ment rests with him. His task, therefore, is as complex as the 
task of governing, and the task of governing is as complex as is 
the ^^lay of economic and social forces over which it has to 
preside. Law-making now moves with a freedom, now sweeps 
through a field unknown to any ancient legislator; it no longer 
provides for the simple needs of small city-states, but for the 
complex necessities of vast nations, numbering * their teqs of 
millions. If the representative be a mere del"»gate, local inter- 
ests must clash and contend in legislation to the destruction of 
all unity and consistency in policy ; if, however, the representa- 
tive be not a mere delegate, but a fully empowered member of 
the central government, coherence, consistency, a/tid power may 
be given to all national movements of self-direction.* 

1866. The Making, Execution, and Interpretation of Law. — 
The question of the , place, character, and functions of legislation * 
is in our days a very different question from any that faced the 
ancient politician. The Reparation of legislative, judicial, and 
executive functions is a quite .niodern development in politics, 
and we, have questions to settle concerning the integratidn of 
these three functions which could not have arise^ is* any ancient 
state. In the early days when the family; was the state^^ in the 
later days when the political organ izationr, alihoujjh it ‘had' lost 
the father’s omnipotent jurisdiction, still rested upon the idea of 
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kinship ; and ov en in still later times when forms of government 
inherited from these primitive conceptions still persisted, all the 
functions of goveniineut were vested in a single individual or in 
a single body of individuals, in a father-king or in an assembly 
of elders. Even in highly deteloped free Ibates like Athens no 
adequate or completes recognition of any essential ^difference in 
the character of the several duties of th# judge, the executive 
officer, and the iawmnaker is discoverable. ' It was a very modern 
conception that governmenftil fjinctio^F ought be parcelled out 
according to a careful classification. The ancient assembly made 
laws, elected officers, passed judgment upofi offqpdeis against the 
laws,®and yet was conscious of no incongruity. It v’vas before the 
,day when any one could be shocked by smh a confusion of powers. 
• 1367. Modern politicians are, howevt.*, greatly shocked by such 
confusions of function. They iiAist, a') of course, that every con- 
stitution shall separate the three Slepartments ’ of government, 
and that these departments shall be in some real sense inde- 
pendent of each other j so that if one go wrong the others »may 
check it by refusing to cojiperate with it. In no enlightened 
modern system may the legislator force the judge, or the judge 
interfere with the privileges of the legislator, or judge or legis- 
latoi; wrongly »KJontrol the executive officer. 

13fi8. Charter?^ and Constitutions. — This division of powers 
between distinct branches of government has been greatly em- 
phasizej^ and developed by the written constitutions so charac- 
teristic of modei-n political practice. ' These constitutions have 
by no means all had the same history, and they differ as widely 
in character rss in origin ; but in every case they give shar}) defi- 
niteness to the organs afld methods of government which illus- 
*trate the nfbst salient points of nlodern political development. 
Our own constitutions, as we have seen (sec. 1062), originated in 
grants from the English crown, for wTiich wer,e substituted, in 
the days following the war Jn dependence, grants by the 
people. Originally royal, they are now national charters : and 
they have been l^pt close to the people, firmly based upon their 
direct and explicit sanction. The con.itituticns of Switzerland 
bear a like character proceeding from the people, they rest in 
all p<iints upon the .people’s continuing free choice. 
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1369. In France, on the contrary, the people have as yet 
bad no direct part in coiistitiition-lnakiiig. French constifu- 
tions have in aJl Vases been both made and ado])te'd by con- 
stituent assemblies .'j. at no stage are the people directly called 
upon for their opinion, — not even after the constitution has 
been formulated. Its adoption, like its coCistruction, is a matter 
for the constituent assembly alone : it is given to the people, 
not accepted by them. The present constithtioV of the liepiib- 
lic was even framed and adoptecL ^y a convention which 
could show no indisputable right to act as a • constituent 
assembly (sec. 306). , 

1370. Grektion vs. Confirmation of Liberties by Constitution. 

— This process, of the«.gift of a coiivStitution to the people by 
an assembly of their own choice, may be said to be interme- 
diate between our own or the *8wiss practice, on the one hand, 
and the practice of the monarchial states of Murope, on the, 
other, whose constitutions arc the gift of monarchs to their 
peofle. In many cases they have been forced from reluctant 
monarchs, as Magna Charta was ♦.vrung by the barons from 
John: but whether created by stress of revolution, as in so 
many states in 1848 (sec. 490), or framed later and more at 
leisure, as in Prussia (sec. 490)*; they have been in the »form 
of royal gifts of right, have not confirmed bipL crcatexl lilforties 
and privileges. 

1371. Our own charters and constitutions have, on the con- 
trary, been little mor,e than formal statements of rights and 
immunities which had come to belong tcv Englisliinen quite in- 
dependently of royal gift or favor. Tlie Acts of Parliament 
upon which the governnfSnts of such ^modern English colonics 
as Caiijida and Australia Vest do scarcely niori;/ aside from 
their outlining of forms of government, ^than extend to the 
colonists \he immemoriaf privileges of ^inglishmen in England. 
And so our own colonial ch»L’ters, besides providing for gov- 
ernors, courts, and legislatures, simply granted the usual rights 
of English freemen. Our constitutions have^ fecmulated our 
political progress, ‘but the progress camg first. European con- 
stipations, on the other hand, have for ttje mosf part created 
the rights and immunities, as w^ll as the popular institutions, 
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wJiicJi tney timbody . they institute reform, instead of merely 
dbntirming and ry ^..allizing it. 

1 372. The Muuem Federal State : contralted with Confeder- 
at.ons. — In no ( f modern political development hfive 

written constitutions flayed a more im^ortaiii, a more indis- 
pensable r61e than ii| the definite expression oi nice \y lance 
of institutijpns and functions upon which oaiefully adjusted 
organism of t^e •noderii federal state \lepe’-.ds. The federal 
state, as we know it, is a'' cre^p^tion %f moderfi politics. Ancient 
times affoi'd many instances of confederal d states, but none 
of a federal state. The mere confedera ions ^f ancient and of 
modern times, h( 4 wevcr long preserv^ed, and of however distin- 
, guished history, wore still not states 114 the ]»roper sense of the 
•term. 

1373. The most prominent example of a confederation in ancient times 
was the celebrated Acha?an League (see. 92). In modern times we have 
had the early Swiss confederation (sec. 633), the several German confed- 
eracies (secs. 489, 491), and our own short-lived Confederation (sec. ^1067 L 

1374. They were comp'ised of states, and their only r,oii- 
stituent law was treaty. They were themselves, as confederacies, 
without sovereign power : sovereignty remained nniinpaired with 
they compoilent states. Th ir members did not unite: they 
simply agreed, #s equals, to act in concert touching certain 
matters of common interest. 

137^4 The modern federal state, on the contrary, is a single 
and complete political personality among nations: it is not a 
mere relation.ihip existing betAveen separate states, but is itself 
a State. To» iii^e two expressive German terms, a confe<leration 
is a Slaate.iibund, (a ‘‘ B?itid of Statesi” ) merely, while a federal 
* state is a Bumlcsstaat (a “ Banded ISt^ite ”).• Confedereti.m and 
federal state have this peculiarity in common, that they aie 
both constituted by the association of fl‘:>oinct, indepeadeut com- 
munities: but under a confeder»!Ltit)n these jcomin uni ties practi- 
cally remain distinct and independent, while within a federal 
state they a^e jjractically welded together into a single state, 
into one nation. 

• ^ • • 

1376. Under both f Jirms, however, it has proved possible to make pnv 
vision for the association, upon t^e best terms of mutual help and support. 
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of communities unlike in almost every feature of local, life, and even of 
communities diverse in race, without any surrender of their individuality 
or of their freedom to develop each its characteristic life. Nothing could 
well be conceived more flexible than a system which can hold together 

Ijerman, French, and Italian elemdbts as the Swiss constitution does. 

^ • < 

1377. Distinguisliiiig Marks of the Federal State. — The fed- 

eral state has, as contrasted with a federgition, these distin- 
guishing features : (a)* a permanent surrend/'r pn the part of 
the constituent col imunitieg of their «nght to ac£ independently 
of each other in matters which toucM the commgn interest, 
and the consequent fusion of these communities, in r\3spect of 
these matteijs, into wfiat is practically a ^ijingle state, i As 
regards other states they 'nave merged their individuality into ^ 
one national whole: the lines which separate them are none of* 
them on the outside but all on the inside, (b) The federal 
state possesses a special body of federal law and a special federal 
jurisprudence in which is expressed the national authority of 
the compound state. This is not a law agreed to by the con- 
stituent communities: as regards tl^ federal law there are no* 
constituent communities. It is the spoken will of the new com- 
munity, the Union, (c) There results a new conception of sov- 
ereignty. The functions of political authority are parcelled out. 
In certain spheres of action the authorities of the Union are 
entitled to utter laws which are the supreme law of the land ; in 
other spheres of action the constituent communities still aft with 
the full autonomy of independent states. The ono set of authori- 
ties is sovereign; for it* presides, and the range of ih" powers is, in 
the last resort, determined by itself ; but tlie other set of authori- 
ties exercises full dominion, though ini a narrower spherf. It s 
powers are independent and stlf-sufficient, neither giv\3n nor sub- 
ject to b^ taken away by the government of the Union, origina- 
tive of rig^its, and exercise at will. ^ 

1378. All modern federal ^states have ' written constitutions ; 
but a written consti£ution is not an essential characteristic of*fed- 

I 

eralism, it is only a feature of high convenience ; ^uch delicate 
coordinate rights apd functions as are characteristic of federalism 
mus|f be carefully defitied; each set of au£t\orities \nust'navb its 
definite commission. 
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1379. It iR>aot certain that the federal state, as at present established, 
is not a merely temporary jjhenomenon of politics. It is plain from the 
history of modern federal states, — a history as^et extremely brief, — 
that the kroiig tendency of such organization is towards the transmutation 
of the federal into a unitary state. After uiiioi^is once firmly established, 
not in the interest only t)ut also in the affections of the people, the drift 
would seem to be in cases towards consolidation. 

ji 

1380. Existi&g Parallels and Contrasts*!]! Organisation. — The 

differences which emerge '•mogt pror^iinently ^ipon a comparison 
of moderi% systems of * government are diff rences of adminis- 
trative oVganization chiefly and differer jes ig the relationship 
horrid by Executives to Legislatures. • 

1381. Administrative Integration :'*It(lation of Ministers to the 
•Head of the Executive. — One of tht- chief points of interest 

and importance touching any System of administration is the 
relation which the ministers of state bear to the head of the 
Executive. Of course much of the consistency and success of 
policy depends upon the presence or absence of a single givding 
will : if ministers be without real leadership, they are apt to be 
without energy or success in policy, if not actually at odds with 
each other. 

1§82. Under our own sysl/mi the heads of departments are 
brought together into at least nominal nnity by their common sub- 
ordination to the President. Although they are, as we have seen 
(sec. 1523 ), rather the colleagues than the servants of the Presi- 
dent, his autluTrity is yet always in the last resoiij final and 
decisive: the ^secretaries have had very few powers conferred 
upon them by Congress in the exercise of which they are not 
more less subject to pVesidential o^rsight and control. The 
* President il3 in a very real sense* head 0 ^ the Executive. In 
France and England, on tlie contrary, the nominal head of the 
Executive is not its real head. -S^ot President or the sov- 
ereign but the Prime Minister , speuks the decisive word in 
administration and in the initiation oi policy, — and th^ Prime 
Minister ouH far as he can carry his colleagues with him. 
The he^ship of the President and the sovereign is in large part 
forirfal iherelj^, b8ing*real only in proportion to the influence 
given them by th^ir interior ^ position as regards affairs. The 
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influence of the Prime Minister is the vital integrating force. 
Perhaps it is safe to say that only in fierminy, among constitu- 
tional states, have w an example of a really sovereign guiding will 
in administration. The Emperor’s own will or that of the vice- 
regent Chancellor is tie real centre and source of policy, and the 
heads of department are ministers of thatj^will. And there is 
under such a system an energy and coherence of administrative 
action such as no other* system can secure. Uhe ^rave objection 
to it is the absorpVion of sp much vitality by the head of the 
state that its outlying parts, its great constituent members, the 
people, are apt tq. be drained of their political life. 

1383. Relations of the Administration as a ^ole to the Min- 
isters as a Body. — Scarcely less important from an administra- 
tive point of view than the relations of the ministers to the head 
of the Executive is the relation of the administration as a whole, 
both central and local, to the ministers as a body. We have seen 
(secs. 1185, 1206, 1207) that in the commonwealths of our own 
Uniop there is in this regard practically no administrative 
integration ; that the central officers (jf administration do not as a 
rule constitute a controlling but only a superior sort of clerical 
body. In our federal organization we have the President as 
supreme chief, but the cabinet as ^ body does not usaally exercise 
any concerted control over administration taken^as a whole. ^ Its 
conferences as a body are confined for the most part to political 
questions: administrative questions are decided separately, by 
each department for itself, the only real centra.! authority in 
administrative matters being the President’s opinion, not the 
counsel of his ministers. As regards points of administrative 
policy each department is^a law unto it»3lf. In England 'jre find 
a slightly greater degree of a>iministrative control exercised by 
the Cabihet as a body. A Treasury minute,” for ’ instance* is 
required f^r any redivisidn of business amohg the departments, 
and such redivisions are presiynably matters of agreement in Cabi- 
net council. But even in England the administrative control of 
the Cabinet is rather the result of the political Responsibility 
of the Cabinet than of any conscious effort to integrate adminis- 
• trat^n by the constitution of a body whichi'^haJl habitual^ regu- 
late, by semi-judicial processes, the main features and "^hen 
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necessary even the details of executive management. In France 
and Prussia, on I'lC conbary, such an effort i^made, and is made 
with effect. In Prance, besides a Cabinet of ministers whj)se 
function is wholly political, t\iere is a Courfil of ministers whose 
single office is systematic administrative oversight, the harmoniz- 
ing of methods, the proper distribution of busrii^s among the 
department!;, etc. (sec. 422) ; and above tb,‘s C ^nncil of ministers, 
again, there is ft Council of^ State, a judicial bj; ^ whose part it is 
to accommodate all disputes lAul adjiisl all ?ou{hcts of jurisdic- 
tion betvjeen the departments, as well to act the supreme 
administrative tribunal (sec. 4G8). ln•l‘rus^’^i there is a like 
system: a Staatsi%iuisterium which to a “crtaiu extent combines 
•^the duties given in France to the Conn* ‘ft of Ministers and to the 
Council of State, and also a Council of State which is by degrees 
being elevated to high judicial functions (secs. 57G, 577). 

1384. The Administration and the Legislature. — The relations 
borne by the Administration, the branch which executes thelavvs, 
to the Legislature, the branch which makes the laws, {o^ch 
the very essence of a system of government. Ijegislation and 
administration ought under every well-deviged system to go hand 
in hand. Laws must receive test of their wisdom and feasibility 
at the hands of administration: administration must take its 
energy and its ifolicy from legislation. Without legislation ad- 
ministration must limp, and without administration legislation 
must fifil of effect. The vital connectV)n between the two is well 
illustrated in the matter of money appropiiacions for the support 
of administralion. Legislators hold, and properly hold, the 
purse-strings of the natiop : only with their consent can taxes be 
. raised hr exj)ended. Without the appropriations for which they 
ask^ administrators cannot efficiently perfoAi the taskt# imposed 
upon them : but w’Jbhout full explan?vtion of the necessity for 
granting the sums asked and of the moucs in which it is proposed 
to spend them legislators caimof in ^ood conscience vote them. 
A perfect understanding between Executive and Legislature is, 
therefore, indispensable, and no such understanding can exist in 
the {|bs>^ce relatione of full confidence land intimacy between 
the two branches. ^ 

1^5. The abseribc of such* a cooperative understanding has 
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led in France to the gravest financial impotency on the part of t|^e 
government. The Chambers trust almost nothing concerning ap- 
propriations to the authoritative suggestion of the ministers. The 
great Budget Committee (sec. 434) not on^ examines and revises 
but also at pleasure annuls or utterly reverses the financial pro- 
posals of the •ministers : the ministers are for the most part left 
entirely without power^ and therefore entirel;^ without responsi- 
bility, in the matter, and appropriations follow tie whim of the 
Chambers rather than the nfecessities of administration. In Eng- 
land the ministers are allowed to insist upon the approp;'iation of 
the sums they ask for, bp.cause they are held strictly responsible 
to Parliamenf for the policy involved in every •dnancial proposal. 
The means of raising thc^ money desired Parliament is to a certain/ 
extent at liberty to suggest without implying distrust of the 
ministers ; but the amounts the ministers ask for must be voted 
unless Parliament wishes the ministers to resign. Confidence 
and responsibility go hand in hand (secs. 868, 871). Under 
our twn system there is practically no commerce between the 
heads of departments and Congress : the administration sends 
in estimates, but the Appropriations Committees of the houses 
decide without ministerial interference the amounts to be 
granted. ' ‘ 

1386. The relations existing between the Eiecutive ana the 
Legislature equally affect every other question of policy, from 
mere administrative questions, such as the erection of new*depart- 
ments, increases of clerical force, or the redistribution of depart- 
mental business, to the gravest questions of* commerce, diplomacy, 
and war. The integration or separation^ of the Executive and the 
Legislature may be made *an interesting and important cfiterion 
of the gr^e and chafi:acter, in 'this day of representative insl^ltu- 
tions, of political organizaijon in the case of existing governments. 
Thus in England- we have complete leadership in legislation in- 
trusted to the ministers, an*d»to complete leadership is acjded 
complete responsibility (secs. 868, 871). In France we have par- 
tial leadership (financial matters being excluded)** with entire 
responsibility (sec 427). In Prussia, leadership witjjiout #>isppnsi- 
bilit/ (sec. 53^36) ; and in Switzerland ^the same (see. 670). 
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Under our own system we have isolation plus irresponsibility,-— 
isolation and iher ^fon irre^onsibility. At this point more widely 
than at any other 'nir government differs frofii the other govern- 
ments of the woild. Other Executives Jiead; our Executive 
obeys. 



XIII.. 

NATiftlE AND FOEMS OF GOVERNMENT. 


1387. Govemmfnt rests upon Authority and Force. The es- 
sential characteristic of all government, whaj',|3ver its form, is 
authority. There must ^in' every instance be, on the one hand, 
governors, and, on the other, those who are governed. And the» 
authority of governors, directly or indirectly, rests in all cases 
ultimately on force. Government, in its last analysis, is organ- 
ized force. Not necessarily or invariably organized armed force, 
but tjie will of a few men, of many men, or of a community pre- 
pared by organization to realize its 9wn purposes with reference 
to the common affairs of the community. Organized, that is, to 
rule, to dominate. The machinery of government necessary to 
such an organization consists of instrumentalities fitted to enforce 
ill the conduct of the common affairs of a coipmunity thq will 
of the sovereign men : the sovereign minority, or the sovereign 
majority. 

1388. Not necessarily u^ion Obvious Force. — This is not, how- 
ever, to be interpreted too literally, or too narrowly. The force 
behind authority must not be looked for as if it w^re always to 
be seen or were always being exercised.* That there is authority 
lodged with ruler or .magistrate is in every case evident enough,* : 
but that that authority rests ujion force is not always a fact upon 
the surface,, and is therefore in one sense ndc always practically 
significant. In the case of apy particular government, the force 
upon wl^ich the autliority of its officers rests may never once for 
generations together take the shape of armed force. Happily 
there are in our own day many governments, and those among 
the^nost prominent, 'v^nich seldom coerce subjects,' kerning 
in their tranquil, noiseless operations to run of themselves. They 
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in a sense operate without the exercise of force. But there 
is f6rce behind the^u none the less because it never shows itself. 
The better governuicnts of our day, — those which rest, not upon 
the armed strength of governors, but upon the free consent of the 
governed, — are founded^ upon* constitution^ and laws whose 
source and sanction aje the habit of communities. ^ The force 
which they embody is not the force of a doiuinant dynasty or of 
a prevalent minwit;^, but the force of an agreeing majority. 
And the ovCifwhelmiiig natu^^e o| this Sorce is ef’ident in the fact 
that the minority very seldom challenge its exei ^ise. It is latent 
just becaus'e it is understood to be omnipotent. * There is force 
behind the authory;y of the elected magistrabC, n# less than 
behind that of the usurping despot, a mi^jJi greater force behind 
the President of the United States th.Ui behind the Czar of 
Bussia. The difference lies in filie display of coercive power. 
Physical force is the prop of both, though in the one it is the 
last, while in the other it is the first, resort. 

1389. The Governing Force in Ancient and in Modern Society. 
— These elements of autlioril^y and force in government are quite 
plain to be seen in modern society, even when the constitution 
of that society is democratic ; but they are not so easily discover- 
able upon a first view in primitiT;e society. It is common nowa- 
days when referrijjg to the affairs of the most progressive nations 
to speak of ‘government by public opinion,^ ‘government by the 
popular yoice ’ ; and such }dirases possibly describe sufficiently 
well the full-grow*n democraUc systems. * But no one intends such 
expressions to oouceal the fact that the majority, which utters 
‘public opinion,’ <Joes not prevail because the minority are con- 
vinced, hut because they aie outnumbered and have against them 
ilot the ‘popular voice ’ only, but thif ‘populaj^ power ’ as W'dl, — 
that it is the potential might rather than the wisdom of the ma- 
jority which gives it 'its right to rule. * When puce laajorities 
have learned to have opinions and to organize themselves for en- 
forcing them, they rule by virtue of pov, er no less than do ^espots 
with standing arinies or concerting minorities dominating unor- 
ganized. g^ajorities. But, though it wais clearly opinion which 
•ruled in' primitive* societies, this conception of the might , of 
majorities^ hardly sepms to fit our ideas of primitive systems of 
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government. What shall we say of them in conhection with our 
present analysis of government? They were neither democracies * 
in which the will^of majorities chose the ways of government, 
nbr despotisms, in which the will of an individual controlled, nor 
oligarchies, in whiih the purposes of a minority prevailed. 
Where shall^we place the force which laj behind the authority 
exercised under them? Was the power of the fathei^in the patri- 
archal family power of arm, mere domineerihg strength of will? 
What was the fofce that sustained \ihe authority of the tribal 
chieftain or of that chief of chiefs, the king? Thlt authority 
was not independent o| the consent of those over wiom it was 
exercised; atid yet it was not formulated by t2aat consent. 'That 
consent maybe said todiave been involuntary, inbred. It was 
born of the habit of the race. It was congenital. It consistei 
of a custom and tradition, mofeover, which bound the‘ chief no 
less than it bound his subjects. He might no more transgress the 
unwritten law of the race than might the humblest of his fellow- 
tribesmen. He was governed scarcely less than they were. All 
were under bondage to strictly prescribed ways of life. Where, 
then, lay the force which sanctioned the authority of chief and 
sub-chief and father in this society? Not in the will of the 
ruler : that was bound by the prescriptions of cdstom. Not in 
ihe popular choice : over that too the law of custom reigned. 

1390. The Force of the Common Will in Ancient Society. — The 
real residence of force in such societies as these can be moct easily 
discovered if we look at them under other circums’fcances. Nations 

t, 

still under the dominion of customary law.have Vithin historical 
times been conquered by alien conquerors ; but id no such case 
did the will of the conqueror have fred scope in regulating the 
affairs of the conquered. Seldom did it have any /scope a^all.* 
The alien throne was maintained by force of ^arms, and taxes were 
mercilessly wrung from the subject populations; but never did 
the despot venture J;o change«tbe customs of the cpnquered land. 
Its natiye laws he no more dared to touch than would a piince of 
the dynasty which he had displaced. He dai^d pot play with 
the forces latent in the prejudices, the fai^aticism of his\3ubjects. 
He. knew that those %rces were volcanic^ anh tlfat no 'prop of 
armed men could save his throne from overthrow and d^strii^*,tion 



NATURE Al^D FORMS OF GOVERNMENT. 


576 


should they oilce break forth. He really had no authority to 
govern, but only a er to^despoil, — for the idea of government 
is inseparsBble frora the conception of legal regulation. If, there- 
fore, in the light of such cases, we conceive the throne of such a 
society as occupied by s/bme native prince whose authority rested 
upon the laws of his cDuntry, it is plain to see that, tiie real force 
upon which^ authority rests under a governs iCi t so constituted is 
after all the foife df public opinion, in a seiise L.iidly less vividly 
real than if we spoke of a modern deftiooracy^ Tlie law inheres 
in the comifion will : and it is that law upon w nich the authority 
of the prince is founded. He rules acr;Oidinf* to the common 
will f for that will®is, that immemorial custom be ihviolably ob- 
served. The force latent in that common will both backs and 
limits his authority. 

1391. Public Opinion, Ancient %nd Modem. — The fact that the 

public opinion of such societies mode no deliberate choice of laws 
or constitutions need not confuse the analogy between that pubac 
opinion and our own. Our own approval of the government utidoT 
which we live, though doubtless conscious and in a way voluntary, 
is largely hereditary, — is largely an inbred and inculcated appro- 
bation. There is a large amount of mere drift in it. Conformity 
to what is established is much the easiest habit in opinion. Our 
constfuctive choke even in our own governments, under which 
there is no divine canon against change, is limited to modifica- 
tions, The generation that saw our federal system established 
may have imagined theras<*lves out-of-hand creators, originators 
of governmentf, but wp of this generation have taken what was 
given us, and* are not controlled by laws altogether of our own 
making? Our constitutional life was rrfede for us long ago. We 
are Jike priraitive men in the public opini^Sn which pr/?servcs ; 
though unlike them ^n the public oj>inign which alters our insti- 
tutions. Their stationary bommon thniight contained the generic 
forces of government no less than eicfbs I'ur own progressive public 
thought. • 

1392. The Mature of Oovemment. — What, then, in the 
last analysis, is the njiture of government? ' If it rests upon 
authority and l^orce, bdt upon authority which depends upon the 
acquibscepce of tho general vjill and upon force suppressed. 
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latent, withheld except under extraordinary circifmstances, wliat 
principle lies behind these phenomena, at the heart of govern- 
ment? The answer is hidden in the nature of Sodety itself. 
Society is in no sense artificial ; it is as truly natural and or- 
ganic as the individual inan himself, ifs Aristotle said, man is 
by nature a i^ocual animal ; his social function is as normal with 
him as is his individual function. Since the‘family|Was formed, 
he has not been without politics, without jfolifical association. 
Society, therefore) is compounded of ^;he common hafiit and is an 
evolution of experience, an interlaced growth of teilacious rela- 
tionships, a compact,, living, organic whole, structural, not 
mechanical. ^ ^ 

1393. Society an Orgfanism, Government an Organ. — Govern^ 
inent is merely the executive organ of society, the organ througt 
which its habit acts, through which its will becomes operative, 
through which it adapts itself to its environment and works out. 
for itself a more effective life. There is clear reason, therefore, 
why the disciplinary action of society upon the individual is 
exceptional; clear reason also why «Lhe x>ower of the despot must 
recognize certain ultimate limits and bounds; and clear reason 
why sudden or violent changes of government lead to equally vio- 
lent and often fatal reactions and revolutions. If is only the ex- 
ceptional individual who is not held fast to the«'Common hafoit of 
social duty and comity. The despot’s power, like the potter’s, 
is limited by the characteristics of the materials in which he 
works, of the society, which he manipulates; and change which 
roughly breaks with the common thought ^vill lacK the sympathy 
of that thought, will provoke its opposition, and will inevitably be 
crushed by that oppositiofi. Society, like other organisms, can be 
changed, only by evolution, \nd revolution is the antipode of 
evolution. The public order is preserved because order inheres 
in the chtocter of society. 

1394. The Fomjs of Ctoi^immeni; : xneir Significance. — The 

forms of government do not affect the essence of government : 
the bayonets of the tyrant, the quick concert a^id superior force 
of an organized ftiinprity, the latent f^rce of a selfj^overned 
mafjority,' — all these depend upon the Organic character and 
development of the community. , '‘The obedience of the subject 
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to the sovereign has its root not in contract but in forcp, — the 
fcPTce of the soveiei^:. to punish disobedience”;^ but that force 
must be backed by the general habit ( secs. 1435-1442). The 
forms of government T,re, nevertheless, in every way most imj/br- 
tant to be observed, for the very reascfti Aiat they express the 
character, of governm^t, and indicate its history. /They exhibit 
the stages of political development, and clear the necessary 

constituents and. ccdinary jiurposes of gdvernr-ent, historically 
considered# Tfiey illustrifte, ^too, tl^e sanctifcas upon which it 
rests. 

1395. Aristotle’s Analysis of the Forms cl Government. — It has 
been* common for^writ(3rs on politics in spc^aking o4 the several 
^forms of government to rewrite Aristgjtlc, an /I it is not easy to 
depart from the practice. For, althoue^'3 Aristotle’s enumeration 
was not quite exhaustive, and aMhough his descriptions will not 
quite fit moderji types of government, his enumeration still serves 
as a most excellent frame on which to hang an exposition of the 
forms of government, and his descriptions at least furnish points 
of contrast between ancient^and modern governments by observ- 
ing which we can the more clearly understand the latter. 

1390. Aristotle considered Monarchy, Aristocracy, and De- 
mocracy (Ochlocracy) the three* standard forms of government. 
The tp’st he defii^f d as the rule of One, the second as the rule of 
the Few, the third as the rule of the Many.® Off against these 
standard and, so to say, healthful forms he set their degenerate 
shapes. Tyranny he conci ived to be* the degenerate shape of 
Monarchy, Oligarcliy the degenerate shape of Aristocracy, and 
Anarchy (or mob- rule)* the degen^aate shape of Democracy. His 
observaifion of the political world about him led him to believe 
•that there was in every case a strong, an aliyost inevitable, ten- 
dency for the pure forms to sink into the degenerate. * 

1397. The Cycle of Deg%Eieracy and AevolutioKi. — outlined 
a cycle of degeneracies and revqlutiiias through whicli, as he 
conceived, every State of long life was apt to pass. IJis idea 
was this. The natural first form of^ government for eveiw state 

* 9 

1 Johi^Morley^ Vol. II., p. 184. ^ 

2 Not of the absolute niijjority, as we shall see presently when contrasting 
ancient and modern de^pocracy (sec.s. 1403, 1400). 
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would be the rule of a monarch, of the single strong man with 
sovereign power. This monarch would usually hand on his king- 
dom to his childrerf. They might confidently be expected to for- 
get? those pledges and those views of the public good which had 
bound and guided lAm.' Their Sovereignty would 'sink into 
tyranny. Atjength their tyranny would nj^eet its decisive check 
at some Euunymede. There would be revolt^ and the princely 
leaders of revolt, taking government into theii ovoi hands, would 
set up an Aristocilcy. But arisljpcrjfcies, though often public- 
spirited and just in their youth, alway4 decline, in itheir later 
years, into a dotage of selfish oligarchy. Oligarchy is dven more 
hateful to civil liberty, is even a graver hindjrance to heaWifui 
civil life than tyranny, ^yl’class bent upon subserving only their ^ 
own interests can devise injustice in greater variety than can a** 
single despot: and their insolence is always quick to goad the 
many to hot revolution. To this revolution succeeds Democracy. 
But Democracy too has its old age of degeneracy, — an old age in 
ivhicV loses its early respect for law, its first amiability of 
mutual concession. It breaks out hV'-o license and Anarchy, and 
none but a Caesar can bring it back to reason and order. The 
cycle is completed. The throne is set up again, and a new series 
of deteriorations and revolutions Jbegins. • , 

1398. Modem Contrasts to the Aristotelian Spnns of Ocwern- 

ment. — Tlie confirmations of this view furnished by the history 
of Europe since the time of Aristotle have been striking and 
numerous enough to render it still oftentimes Convenient as a 
scheme by which to observe the course of politicarl history even 
in our own days. But it is still more instructive to contrast the 
later facts of political development with this ancient exposition 
of the laws of politics. Observe, then, the differendes between * 
modern and ancient types of government, and the likelihood that 
the historian of the future, if not of the present and the imme- 
diate past, will have to record Qiore divergencies from the cycle 
of Arist^^tle than correspondences with it. * 

1399. The Modem Absolute Monarchy. — Taking, the Bussian 
government of to-day as a type of the vast absolute M< 5 parchies 
which have grown up*in Europe since thei dea\h o*x Arislotie, it 
is evident that the modern monarch, if he be ipdeed monarcln has 
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a much deeper •and wider reanh of power than had the ancient 
nAnarch. The n onft oh onr day is a Legislator-, the ancient 
monarch yeas not. Antique society may be said hardly to have 
knewn what legislation was. Custom was for it the law of pub- 
lic as well as of private life:* and custcfm %ould not be enacted. 
At any rate ancient jponarchies were not legishdive. The des- 
pot issued edicts, «— imperative command, coveiing particular 
eases or atfiectyug f)articular individuals :* the “‘ioraaii emperors 
were amoAg tJie first to ‘promulgate S*onstifciitKms/ — general 
rules of lav to be appliAl universally. The aodern despot can 
do more ^en than that. He can regulate hy hjs command pub- 
lic affairs not onjy but private aS well,* — can evej^ upset local 
^custom and bring all his subjects und^r^nuiforje legislative con- 
trol. Nor is he in the least bound to noserve his own laws. A 
word, — and that his own wordf — will set them aside: a word 
will abolish, a word restore, them. He is absolute over his sub- 
’ jects not only, — ancient despots were that, — but over all lows 
also, — which no ancient despot was. 

1400. Of course these statements are meant to be taken with certain 
important limitations. The modern despot as well as the ancient is bound 
by the habit of his people, lie may change laws, but he may not change 
lif^ as easily‘5 and the natiuiial ^traditions and national character, tlie 
rur^l and eomn||^rcial habit of his kingdom, bind him very abstdutcly. 
Tlie limitation is not often felt by the monarch, siin])ly because lie has 
himself l)een bred in the atmosphere of the national life and unconsciousl^f 
confoftnsto it (secs. 1436-4442). 

* 1401. The Modem Monarchy usually ^Limited. ’ — But the pres- 
ent goveriimout of Russia is abuormal in the Europe of to-day, 
as abncymal as that of tlie Turk, — a Jjeliited example of those 
•crude formj of politics whicli tho«est of Ey.rope has outgrown. 
Turning to the other monarchies of to-day, it is at oifce plain 
that they present thfe stroj^gest contra^X possible to a,i^' absolute 
monarchy ancient or 'modern. ^ Alniv>bt without exception in 
Europe, they are ‘limited ’ by the resolutions* of a i)opular parlia- 
ment. The people have a distinct and often ah imperative voice 
in the conduct of public affairs. > 

1402f Ts Mdnaibhy aow succeeded by Aristocracy? — And ^Yliat 
is tojbe said of Aristotle's cycle in connection with modern niou- 
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archies? Does anyone suppose it possible that when the des- 
potism of the Czar falls it will be sycceeded by an aristocraey;' 
or that when the modified authority of the emperors.of Austria 
and Germany or the king of Italy still further exchanges sub- 
stance for shadow, si linxited clas» will eucceed to the* reality of 
power? Is there any longer any place l^tween Monarchy and 
Democracy /or Aristocracy? Has it not been crowded out ? 

1403. English and ^Ancient Aristocracy cent]^te&. — Indeed, 
since the extensien of tln^ franchise* in England to the working 
classes, no example of a real Aristocrilcy is left in ^he modern 
world. At the 1^‘ginning of this century the governmrtit of Eng- 
land, called ‘limited luonarchy,’ was in rea^i.ty an Aristoaracy. 
l^arliament and the entirb administration of the kingdom were 
in tlie hands of the classes having wealth or nobility. The mem* 
bers of the House of Lords andi/the Crown together controlled a 
majority of the seats in the House of Commons. England was 
‘represented’ by her upper classes almost exclusively. That' 
Aristocracy lias been set aside by the Keform Bills of 1832, 
18C7, and 1885; but it is worth Yhile to look back to it, in 
order to contrast a modern type of Aristocracy with those ancient 
aristocracies which were present to the mind of Aristotle. An 
ancient Aristocracy constituted State; the English aristocracy 
merely controlled the State. Under the widest g.itizenship fenown 
even to ancient democracy less than half the adult male subjects 
of the State shared the franchise. The ancient Democrj^y itself 
was a government by a m*inority. The ancient* Aristocracy was 
a government by a ^till narrower minority; and this narrow 
minority monopolized office and power not only, but citizenship 
as well. There were no cjitizens but tliey. They were tl^e State. 
Every one else exited for tJie State, only they wer^3 part of' it.* 
In England the case was very different. There the franchise 
was not confined to th^ aristocrats it wrfs only controlled by 
them. Nor did the aristocrats of England consider themselves 
the wh(^e of the S?;ate. They were quite conscious, — and quite 
content, — that they had the State virtually in thejr possession; 
but they looked upon themselves as holding it in trus^ for the 
peaple of Great Brifeiin. Their legislation*^ waS in fdct‘ class • 
legislation, oftentimes of a very narrow sorf; but they did not 
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think that it was. They regarded their rule as eminently advan- 
ftigeous to the k ngt\ jm: and they unquestionably had, or tried 
to have, tlie real interests of the kingdom at Jleart. They led the 
State, but did not cc ustitute it. • 

1404. Tresent andtFutiu^ PrevaleSice^ of Democracy. — If 

Aristocracy seems a|)out to disappear, Democracy seems about 
universally to prevail. Ever since the rise of j)opular education 
in the last century and its vast developrilent ,®;nce have assured 
a thinkiiig weight to the* masses oi the people everywhere, the 
advance oi democratic'^ opinion Jind the spread of democratic 
institutions have been most marked and most, significant. They 
have destroyed 'almost all pure ’forms of Monauchy and Aris- 
tocracy by introducing into them imperative forces of popular 
thought and the concrete institutions ^4 popular representation; 
and they promise to reduce poDtics to a single form by excluding 
all other governing forces and institutions but those of a wide suf- 
fj-age and a democratic representation, — by reducing all forms 
of government to Democracy. ^ 

1405. Differences of Form between Ancient and Modern 
Democracies. — The differences of form to be observed between 
ancient and modern Democracies are wide and important. 
AnjC'ient Denfocracies were ‘ imanediate/ while ours are ^ mediate,’ 
tha'i* is to ^Q.yf%representatwe. Every citizen of the Athenian 
State, — to take that as a type, — had a right to appear and vote 
in pripper person in the popular assembly, and in those com- 
mittees of that assembly^ which acted as criminal courts ; the 
modern voteP votes for a representative who is to sit for him in 
the popular* clmmber, — he himself has not even the right of 
entrance there. This id^a of representation, — even the idea of a 
wq\,e. by prdxy, — was hardly know* to the ancients ; but among us 
it is all-pervading. Even the elected magistrate of an ancient 
Democracy was not looked upon as a representative o& his fellow- 
citizens. Ile^ wds the State, so ffj-r >as his functions went, and so 
lon’g as his term of office lasted. He could break through all 
law or custpm,,if he dared. It was only when his term had 
expiredi'and he was again a private citizen that he could be 
called’ fo accbunl 'iS'here was no impeachment while in office. 
To® oui; thought call elected to office, — whether Presidents, 
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ministers^ or legislators^ — are representatives. Ube limitations 
as to the size of the State involved /in ancient practices and 
conceptions is obvious. A State in which all citizeiij^ are also 
legislators must of necessity be small. The modern representa- 
tive State has no such/limitation. it may .cover a continent. . 

1406. Nature of Democracy, Ancient ^and Modern. — The 

differences of nature to be observed between^ ancient and mod- 
ern Democracies are no less wide and imporfeint* lAie ancient 
Democracy was a dass government. »As already pointed out, 
it was only a broader Aristocracy. Its 'franchise wa§ at widest 
an exclusive privilege, extending only to a minority.* There 
were slaves pnder its *neel; there were evcjp freedmen who 
could never hope to enter its citizenship. Class subordination 
was of the essence of its constitution. From the modern Demo- « 
cratic State, on the other hand, bc^th slavery and class subordina 
tion are excluded as inconsistent with its theory, not only, but, 
more than that, as antagonistic to its very being. Its citizenship 
is as wide as its native population; its suffrage as wide as its 
qualilied citizenship, — it knows no non-citizen class. And 
there is still another difference between the Democracy of 
Aristotle and the Democracy of Tocqueville and Bentham. The 
citizens of the former lived for fhe State; the citizen of the 
latter lives for himself, and the State is for him. The modern 
Democratic State exists for the sake of the individual ; the indi- 
vidual, in Greek conception, lived for the State. The ancient 
State recognized no perscfiial rights, — all riglk^^s were State 
rights; the modern St^ite recognizes no State rights which art; 
independent of personal rights. ^ t 

1407. Growth of the Democratic Ide%. — In making the last 
statement embrace ^ the ancient State ’ irrespective of kind and 
‘ the mod^jrn State,’ of whatever form, I have pointed out wfiat 
may be takjn as the cardinal differences^ bet wten all the ancient 
forms of government and all^, the modern. It is a difference 
which I have already stated in another way. The democrctic 
idea has penetrated* more or less deeply all the advanced systems 
of government, and Jias penetrated them in consbquence^of that 
change of thought whidi has given to the'^ndk idnal an impor- 
tance quite independent of his membership of a State. I /3an 
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here only indihatp thf^ historical steps of that change of thought; 
f cannot go at an- length into its causes. 

1408. Subordination of the Individual in l!ie Ancient State. — 
We have seen that, in the history of political society, if we Save 
read that history aright, the* rights of *go^ernmc‘nt, — the magis- 
tracies and subordinations of kinship, — mtedate, what we now 
call the rights of the individual. A man was r^t first nobody in 
himself ; he wAs dhly the kinsman of somebody ise. The father 
himself, .dr the chief, commanded '\)iily bec'"»use of priority in 
kinship : to that all rights of all men wck* relative. Society was 
the unit; the individual the fraction. Man c .fisted, for society. 
He’ was all his life long in tutelage; only society was old enough 
to take charge of itself. The State war the only Individual. 

1409. Individualism of Christianity and Teutonic Institu- 
tions. —There was no essential change in this idea for centu- 
ries. Through all the developments of government down to the 
time of the rise of the Roman Empire the State continued, in 
the conception of the western nations at least, to eclipre the 
individual. Private rights had no standing as against the State. 
Subsequently many influences combined to break in upon this 
immemorial conception. Chief among these influences were 
Christianity *aiid the institutions of the German conquerors of 
the fifth centuiy. (hiristianity gave each man a magistracy over 
himself by insisting upon iiis personal, individual responsibility 
to God. For right living, at any rate, each man was to have only 
his own coiiscfence as a guide. In these deepest matters there 
must be for fhe Christian an individuality which no claim of his 
State upon him could rightfully be suffered to infringe. The 
German nations brought* into the Romanized and partially Chris- 
tianized world of the fifth centuiy an individuality of another 
sort, — the idea of allegiance to individuals (sec. 293). Perhaps 
their idea that eacdi maiFhad a intmcy- value which mast be paid 
by any one who might* slay him alAo coi tributed to the process of 
making men units instead of State fractions ; but their idea of 
personal allogiance played the more prominent part in the trans- 
formatidn of society which, resulted from their western conquests. 
The ;^omau knew no 'allegiance save allegiance to his State. ^ He 
swdre fealty to hii: imperator as to an embodiment of that State^ 
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not as to an individual. The Teuton, on the other hand, bound 
himself to his leader by a bond of personal service which tht 
Roman either could ?iot understand or understood only to despise. 
The‘re were, therefore, individuals in the German State: great 
chiefs or warriors witK a following (comitatus) of devoted volun- 
teers ready to /iie for them in frays not directed by the State, but 
of their own provoking (secs. 291-293). There waj with all 
German tribes freedom of individual movemenl? ai^ combination 
within the ranks, — ^a wide jlay of, incPividual initiative. When 
the German settled down as master amongst the Romanized popu- 
lations of western rand southern Europe, his thought was*^led cap- 
tive by the c^Dnceptions of the* Roman law, a*'' all subseqirent 
thought that has known it tas been, and his habits were much 
modified by those of his new subjects ; but this strong element 
of individualism was not destroyed by the contact. It lived to 
constitute one of the chief features of the Feudal System. 

1410. The Transitional Feudal System. — The Feudal System 

was ijiade up of elaborate gradations of personal allegiance. 
The only State possible under that, system was a disintegrate 
state embracing, not a unified people, but a nation atomized into 
its individual elements'. A king there might be, but he was lord, 
not of his people, but of his barons^^ lie was himself ‘a baron ajso, 
and as such had many a direct subject pledged to,.serve him ;#but 
as king the barons were his only direct subjects ; and the barons 
were heedful of their allegiance to him only when he could, make 
it to their interest to be so,*or their peril not to be. They wei*e 
the kings of the peopfe, who owed direct allegiaince to theiif 
alone, and to the king only through them. Kingdoms were only 
greater baronies, baronies r’esser kingdcfms. One small jv'^rt of 
the people served one,baron, another part served another baron. 
As a whole they served no one master. They were not a whole : 
they were jarring. disconAected segments of a nation. Every 
man had his own lord, and antagonized every one who had not 
the same ,lord as he (secs. 304-313). * ^ 

1411. Rise of the* Modem State. — Such a system ;j7as fatal to 
peace and good government, but it cleared the way for^.he rise 

• of the modern State by utterly destroyingf-the' old* concefJtibns. 
The State of the ancients had been an entity in, itself, — an entity 
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to which the o?atity of the ir dividual was altogether subordinate, 
^he Feudal ^vas iiiarely an aggregation of individuals, — 

a loose bundle of separated series of men kdowing few common 
aims or actions, ft not only had no actual unity: it had no 
thought of unity. National unity camb aS last, — in France, for 
instance, by the subjugation of the barons by th(i lyng (sec. 323) ; 
in Englan(J by the joint effort of people am- barons against the 
throne, — but /rht^i it came it was the aiuVieiit i.nity with a differ- 
ence. MjEto were no longer Sta^e fracliors ; l:ad become State 
integers, flflie State seelnad less like a natural organism and more 
like a deliberately organized association. Pei som! allegiance to 
kirfgs had every‘jrlierc taken the^ place nl native membership of 
a body politic. Men were now subject^, not citizens. 

1412. Henaissance and Reformation. — Presently came the 

thirteenth century with its waders of personal adventure and 
individual enterprise in discovery, piracy, and trade. Follow- 
ing hard upon these, the Kenaissance woke men to a philosophi- 
cal study of their surroundings, — and above all of their, long- 
time unquestioned system^ of thought. Then arose Luther to 
reiterate the almost forgotten truths of the individuality of men^s 
consciences, the right of individual judgment. Ere long the new 
thevughts had? penetrated to the masses of the people. Reformers 
hadjbogun to c?,st aside their scholastic weapons and come down 
to tlie common folk about them, talking their own vulgar tongue 
and cnaving their acquiescence in the new doctrines of deliver- 
ance from mcdtal and s]>i ritual bondage to Pope or Schoolman. 
National litotatiires were born. Thought had broken away from 
its exclusion in cloist(irs and universities and had gone out to 
challefige the people to \i use of their (C)wn minds. By using their 
mi^ds, thc^people gradually put away the qjiildish things of their 
days of ignorance, and began to claim a part in affairs.** Finally, 
systematized popiuar ediication has enihxpleted fhe sto^. Nations 
are growiiig up into manhood. J’eoples are becoming old enough 
to •govern themselves. , , 

1413. Thie Modern Force of Majorities. — It is thus no acci- 
dent, birt the outcome of great permanent causes, that there is no 
mo^e'to be fouifd among the civilized rWs of Europe any sat- 
isfactory examplq of Aristotle’s Monarchies and Aristocracies. 
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The force of modem vgovemments is not now often the force of 
minorities. It is getting to be more and more the force of majoA- 
ties. The sanction ^f every rule not founded upon sheer military 
degl^otism is the consent of a thinking people. Military despot- 
isms are now seen to^be^necessariljr ephemeral. Only inonarchs 
who are reverpd as seeking to serve their sijbjects are any longer 
safe upon their thrones. Monarchies exist only by ^democratic 
consent. 

1414. Hew Charfccter of tSociety. — *And, more thaif .that, the 
result has been to give to society a new^ integration. « The com- 
mon habit is nowc operative again, not in acquiescence and sub- 
mission merely, but in initiative and progressras well. Society 
is not the organism it opce was, — its members are given freer , 
play, fuller opportunity for origination ; but its organic character ' 
is again prominent. It is the Whole which has emerged from 
the disintegration of feudalism and the specialization of abso- 
lute monarchy. The Whole, too, has become self-conscious, and 
by becoming self-directive has set out upon a new course ol 
development. 
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1416. •What is Law? — Law is the will the State concerning 
the®civic conduct^jf those under its authority Thjjs will may be 
^ more or less formally expressed: it speah either in custom 
•or in specific enactment. Law may, jn^reover, be the will either 
of a primitive family-commun'i;y such as we see in the earliest 
periods of history, or of a highly organized, fully self-conscious 
State such as those of our own day. But for the existence of 
Law there is needed in all cases alike (1) an organic community 
capable of having a will of^its own, and (2) some clearly recog- 
nized body of rules to wliich that community has, whether by 
custom or enactment, given life, character, and effectiveness. 
Law is that portion of the established thought and habit which 
has gained district and formal recognition in the shape of uniform 
rules backed by the authority and power of Government. The 
natura»of each State, therefore, will be reflected in its law; in 
its law, too, will appear the functions with which it charges 
itself; and iuMts law will it be possible to read its history. 

1416. TheDeyelopment of Law > its Sources. — Law thus follows 
in its development, with^slow, sometimes with uneven, but gen- 

• erally with* quite certain steps, the evolution of the character, 
the purposes, and the will of the organized community whose 
creation it is. The' sourees whence ii? springs, are afj various as 
the means by which ah* organic c 9 i’imimity can shape and express 
its Vill as a body politic.* , 

1417. 1. iDustpm.^ — The earliest source of Law is Custom, and 
custom is formed no one .can say definitely how, except that it 

■I j ' • i • 

^ T adopt here the classliication usual in English writings on Jurisprudenca 
See,'*«.p.,jT. E. Holland, Juriapriule^nce, pp. 48 et seq. 
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is shaped by the cooperative action of the whole community, and 
not by any kingly or legislative command.' It is not formed 
always in the samd way; but it always rests upon the same 
fouAdation, upon the general acceptance of a certain course of 
action as best or most t'onienient. Whether custom originate in 
the well-nigh accidental formation of certaijx habits of action or 
in a conscious effort on the part of a community to ^adjust its 
practices more perfectly to its social and pc^liti^l objects, it 
becomes, when once^t has bicn forjned'hnd accepted by the pub- 
lic authority, a central part of Law. It il^ difficult, if not impos- 
sible, to discover the exact point at which custom passes from 
the early inchoate state in which it is merely tending to become 
the express and determinate purpose of a community into the 
later stage in which it becomes Law; but we can say with assur- 
ance that it becomes Law only when it wins the support of a 
definite authority within the community. It is not Law if men 
feel free to depart from it. 

1418. Under the reign of customary law that state of things actually 
did exist which modem law still finds it Convenient to take for granted : 
everybody knew what the law was. "J'he Teutonic hundred-moots, for 
example (sec. 836), the* popular assemblies which tried cases under the 
early polity of our own ancestors, deo’ared the law by tht public vo|ce ; 
the people themselves determined what it was and Jtiow it should be 
applied. Custom grew up in the habits of the people ; they consciously 
or unconsciously originated it ; to them it was known and by them it was 
declared. 

1419. 2. Religion. — In the earliest times Custom and Reli^ 
gion were almost indistinguishable; a people's customs bore on 
every lineament the likenea^ of its religibn. And in later stages 
of development Religion was siill a prolific source df Custom'. 
No primitive community contained any critic who could, even in 
his secret thought,, separate* Law from Ruligion. All rules of life 
bore for the antique^ mind the ^ame sanction (sec. 26). There 
were not Jn its conception rules moral and rules political : poli- 
tics, morals, and religion were indistinguishable p^-rts of one 
great indivisible Law of Conduct. Rpligion and Politics very 
* sooiv it is true, came to iiave different ministers.* lA name bfteii, 
if not always in fact, the priest was^ distinct frqm the magistrate. 
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But throughout a verj long development, we have seen (secs. 
465 53, 120, 250), the magistrate either retained priestly func- 
tions or was domiiiiited by rules which the prifest declared and of 
which the priest was t)ie custodian. ' 

« * 

1420. Thus the eaily law of Rome was little more than a body of techni- 
cal religious rules, a syvS^^m of means for obtaiulng iudividut I rights through 
the proper ^carryin^ out of certain religious formula) Jaec. 250) ; and it 
marked the be^nnitig of the movement of Ro'nian 1 « h towards a broad 
and equihtble system of iu^tice when ^es^' ml is ot procedure were 
changed from sacerdotal secrets into published lav. by the publication ol 
the TweVe Tables. 

1421. 3. Adjudipation. — One of the busiest and one of the 
^most useful, because watchful, open-minded, and yet conserva- 
tive, makers of Law under all systems ) as been the magistrate, 
the Judge. It is he who in his -decisions recognizes and adopts 
Custom, and so gives it the decisive support of the public power; 
it is he who shapes written enactments into suitability to indi- 
vidual cases and thus gives them due flexibility and a free devel- 
opment. He is the authoritative voice of the community in 
giving specific application to its Law : and in doing this he ne- 
cessarily becomes, because an interpreter, also a maker of Law. 
Whether deliberately or unconsciously, in expounding and ap- 
plying he moulds and expands tlie Law. It is his legitimate 
function to read Law in the light of his own sober and consci- 
entious judgment as to what is reasonable and just in custom, 
what practicable*, rational, or equitable* in If'glslation. 

1422. It is Vhis ‘ judge-made ’ biw which is to be found, and is there- 
fore so diligerttly. sought for, in the iuifumerable law Reports cited in our 
courts^ Except under extraordinary circuqistances, our courts and those 
• of Englaudtwill always follow decisions rendered in similar cases by 
ccAirts of equal jurisdiction in the same state. A fortiori do they follow 
the decisions of the Jiighest courts: by thq^e they are in a sense bound. 
In the courts of the contineift of Europe, oi the othei>hand, libcisions are 
listened to as^ important expressions ^f o.^inion,, but not as conclusive 
aifthority : are heard much 9 s our own courts or those of England hear 
the decisions of courts of other states acting iinder like laws or similar 
circums^nc^. ^ 

1423.' 4. Eqfait^. — :&quity too is judge-made Law; but i± is 
mado, not in interp?;etation of, but in addition to, the laws which 
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already exist. Tlie Vnost conspicuous types of such Law are the. 
decisions of the Roman Praetor (seci?. 258-260) and those of faie 
English Chancellor (sec. 847). These decisions were nfeant to give 
relief where existing law afforded none. The Praetor declared, for 
instance, that he would allow certain leSs formal processes than 
had hithertcibeen permitted to secure righirs of property or of con- 
tract, of marriage or of control, etc. The English Qiancellor, in 
like manner, as keeper of the king’s judicial confcienpe, supplied 
remedies in cases ^for whifih the •Common Law had ho adequate 
processes, and thus relieved suitors of any hardship^' Ijhey might 
otherwise have suffered from the fixity or excessive formality of , 
the Commofi Law, and eijabled them in ma% things to bbtain 
their substantial rights r^ithout technical difficulty. 

1424. After the official decrees^ of Uie Praetors had been modified by 
the Praetor Salvias lulianas, iu tlie time of the Emperor Hadrian, and 
still more after .they had been embodied in the Code of Justinian, the . 
Corpus Jiiris Civilis, the Prajtur’s ‘ equity * became as rigid and deter- 
nynate as the law which it had been its function to mend and ameliorate. 
In the same manner, our own state (y)des, many of which have fused 
law and equity in the same courts and under common forms of procedure 
(sec. 1104), have given equity tlie sanction and consequently the fixity of 
written law. The English Judicature Act, also, of 1873, merging, as it 
does, the common-law and equity courts into a single homogeneous sys- 
tem (sec. 920), show.s at least that a strong tendency fu the same direction 
exists in England. The adjustments of Equity are less needed now that 
legislation is constantly active in mending old and creating nev^ law and, 
when necessary, new procefiure. # 

1426. In the same case with Equity must be classed /he numerous no- 
called ^fictitious actions’ which were the invention of the common-law 
courts and which, by means of imaginary suitors of imaginary transac- 
tions, duly recorded as if ' real, enabled "things to be done altid rights 
acquired which woWd have befcii impossible under any ^nuine ppcess 
of the Common Law. 

i * 

1426. 5'. Sciextific Discussion. — Thti carefully formed opinions 
of learned text- writers havd often been accepted as decisive of 
the Law: more often under the RonlUn system, however, than 
under our own (secs. 273-277), though even wr hate our Cokes, 
our Blackstones, bur < Storys, and our Kents*,^ whpm Sjur courts 
hear with the greatest possible respect. *Tt is the proper func-' 
tion of legal science to interpret .the law, nOt pieceme(il, as the 
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courts must, but in such way as to bring all|its parts to their full 
d^elopment as i'octiine and to their complete adjustment as 
members of a living system of thought and pfactice; to give the 
law system, study the conditions and forms of its genesis gPhd 
development, and assiift ooufts and legislatures alike in their 
functions of adaptatiqji and creation. 

1427. 6. ^Legislation. — That deliberate toa-mnlation of new 
Law to which ^ithe^ name Legislation is given , for us of the 
modern tike, the most famijiar arf wt 11 a# the most prolific 
source of iaw. Tor us* Legislation the work of representa- 
tive bodies almost exclusively; but reiu'eseiuitioo is no part 
of tbe essential character of tlie legislative acrt. AJbsolute mag- 
.istrates or kings have in all stages of ^ history been, under one 
System or another, makers of laws. Ts iietlicr acting under the 
sanction of custom or under the^more artificial arrangements of 
highly developed constitutions, father or praetor, king or archon 
has been a lawgiver. So, too, the assemblies of free men whicn, 
alike in Greece and in Rome, constituted the legislative authpri y 
were not representative, bjit primary bodies, like the Landsr 
gemeinden of the smaller Swiss cantons. 

1428. Representation came in with the Germans ; and with the 
critical develc^ment of iiistitutaons which the modern world has 
seen €nany new ^ihases of Legislation have appeared. Modern 
law has brought forth tlmse great private corporations whose 
bye-lavis are produced by what may very fitly be called private 
legislative action. We have, too, on the . ame model, chartered 
gdvernments, Vith legisliiturep acting under special grants of 
law-making power (secs. 1024, 1088, 1089, 1092, 13G9). Legis- 
lation has had and is ha\*ing a notables development, and is now 

Hhe^ almost ^exclusive means of tfie formulation of new Law. 
Custom of the older sort, which gave us the great Common Law, 
has been in large part superseded by acTs of legislatioi'^ Religion 
stands apart, giving la^ only to the coj sciei^ce; Adjudication is 
beidg more and more restficted by codification; Equity «is being 
merged in the njain body of the Law by enactment; Scientific 
Discussion now .does hardly more than collate cases ; all means 
of formulating L&w tjnd to be swalloweS up in the one great, 
deep, and broadening source, Legislation. 
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1429. Custom agaip. — Custom at last enters* again, with a 
new aspect and a new method. Aftar judges have become the 
acknowledged and*authoritative mouthpieces of Equity and of 
th^ interpretative adaptation of customary or enacted Law 5 after 
scientific writers havh b 8 en admittfed to power in the systematic 
elucidation qpd development of legal prinpiples ; even ’after the 
major part of all law-making has fallen to tlfe delibpate action 
of legislatures, given liberal commission to 2 lct ^r the commu- 
nity, Custom still ^naintaiBS a pr^sidftig and even an^^mperative 
part in legal history. It is Custom, th5 silent and unconcerted 
but none the less prevalent movement, that is, of the common 
thought and action of a community, which recognizes changes of 
circumstance which judgfs would not, without its sanction, feel,, 
or be, at liberty to regard in the application of old enactments,* 
and which legislators have failed to give effect to, by repeal or 
new enactment. Laws become obsolete because silent but observ- 
ant and imperative Custom makes evident the deadness of their 
letter, the inapplicability of their provisions. Custom, too, 
never ceases to build up practices legal in their character and yet 
wholly outside formal Law, constructing even, in its action on 
Congresses and Parliaments, great parts of great constitutions 
(secs. 871, 1326, 1334, 1335). It constantly maintains the great 
forces of precedent and opinion which daily work their rwill, 
under every form of government, upon both tlie contents and the 
administration of Law. Custom is Habit under anothei name; 
and Habit in its growth, while it continually afdjusts itself to 
the standard fixed in formal Law, also slowly c 6 mpels formS.1 
Law to conform to its abiding influences. Habit iliay be said to 
be the great Law within wf iich laws spiking up. Laws cam extend 
but a very little way beyond^its limits. They maji’ help to * 
gradual extensions of its sphere and to slow modifications of its 
practices, but they cannot force it abruptly or disregard it at all 
with impunity. 

« 

1430. The history of France during the present century affords a 
noteworthy exainplp of these principles in the field of conStiti^ional law. 
There we have witnessei’ this singular and instnictivf sp^-tacle^ ^ people 
nftule democratic in thought by the operatioif of a speculative political 
■ philosophy has adopted constitutioi\ after constitution created ift the 
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exact image of*t. t But they had, to begin with, absolutely no 

•democratic habit, -- i-r JouK^cratic custom, cfradually that habit has 
grown, fostered amidst tli<i developments of local self-direction; and 
the democratic thong'..:, i.a.-5 penetrated, wearing the body of practice.* its 
only vehicle to such minds, to^ the rural {populace. Constitutions and 
custom have thus advanced to meet one another, — coustif dions compt^'led 
to adopt precedent ratjier than doctrine as their ‘ asis, t' ^ught, x>^acUca\ 
experience rather than the abstract conceptions •' f p'nih 3 ophy ; and habit 
constrained to yjcewe the suggestions of wriitct^ law. ''.ow, Uierefore, in 
the language ot one of her^wn writers^ Fra ice bps ‘v constitution the 
most sunlmary in its text (leaving most room, tin., is, for adjustments), 
“the customary in its opplication^ the mt) natural outcome of our 
manners and of tlic force of 'Circumstances” tjiat she has ^et possc.ssed.i 
Institutions too tL#oretical in their basis to liv^ at fiist, hr*re nevertheless 
furnished an atmosphere for the French inind t^ud habit : that atmosphere 
► has affected tlie life of France, — that life iie atmosphere. The result 
some day to be reached will be normal liberty, political vitality and vigor, 
civil virility. 

1431. T3rpical Character of Eoman and English Law. — Eomu,u 
law and English law are peculiar among the legal systems of 
western Europe for the freedom and individuality of their devel- 
opment. Home’s jus civile was, indeed, deeply modified through 
the influence of the jus gentium; it received its philosophy from 
Greece, and t(V)k some color froyi a hundred sources ; and English 
law,’ jlespite th^ isolation of its island home, received its jury 
system and many another suggestion from the Oontiueiit, and has 
been m^ch, even if unconsciously, affected in its development by 
the all-powerfui law of Horne. l^u^Ei/glish and Homan law alike 
have been mu$h less touclied and colored than other systems by 
outside influences, and have presented to the world what may be 
taken 2 ^ a picture of the 'latural, the ijormal, untrammelled evo- 
• lution of law. ^ ^ 

1I32. The Order of Legal Development. — As tested by the his- 
tory of these systeiiis, tj^e order in Miich I have placed the 
Sources of Law is seen'jbo be by no piea.ns a fixeci order of histori- 
cal sequence. * Custom is^ indeed, the earliest fountain of Law, 
but Religion is a contemporary, an equally prolific, and in some 
stages of jnationall development an almost idejitical source ; Ad- 
. judicatrioh coifies ^Inuj^t as eaxly as authority itself, and from a 

1 Albert Sorel, Montesquieu (Am. trans.},*pp. 200, 201. 
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very antique time go|s hand in hand with Equity. Only Legis- . 
lation, the conscious and deliberate origination of Law, and Sci- 
entific Discussion,* the reasoned development of its "principles, 
await an advanced stage of growth in the body politic to assert 
their influence in laV-making. In EoAie, Custom was hardly 
separable frojn Religion, and hid the kno’v^ledge of its principles 
in the breasts of a privileged sacerdotal class ; hmong ^he English, 
on the contrary. Custom was declared in follf-m&t by the voice 
of the people, — a^possibly it had been among the ancestors of 
the Romans. In both Rome and England there was ^d^ed to the 
influence of the magistrate who adopted and expanded Custom 
in his judgments the infl^uence of the magfetrate (PraetoV or 
Chancellor) who gave to fLaw the flexible principles and practices* 
of Equity. And in both, Legislation eventually became the only 
source of Law. * 

1433. But in Rome Legislation grew up under circumstances 
entirely Roman, to which English history can afford no parallel. 
Rom^ gave a prominence to scientific discussion such as never 
gladdened the hearts of philosophical lawyers in England. The 
opinions of distinguished lawyers were given high, almost conclu- 
sive, authority in the courts; and when the days of codification 
came, great texts as well as gieat statutes anJ decrees were 
embodied in the codes of the Empire. The hjgislation df the 
popular assemblies, which Englishmen might very easily have 
recognized, was supersede^d in the days of the Empire by impe- 
rial edicts and imperial^ codes uuch as the history o*f English legis- 
lation nowhere shows ; and over the form\ilation these codes 
and edicts great jurists presided. The only thing in English 
legal practice that affords^a parallel to the influence of lawyers 
in Rome is the cumuilative auUiiority of judicial opinions. That 
extraordinary body of precedent, which has become as much a 
part of thft substance of fenglish law Its are the statutes of the 
realm, may be consqlered the ^contribution of the legal profession 
to the law of England. 

* 1434. Savigny w^ould have us seek in the history if every {people for a 
childhood -in which lawt is full of pictur&squef’ compldXilies, a^ penod of 
f(^m for form's sake and of symbols possessed of mystic signiiicance ; 

• a period of adolescence in which a sf^cial class of •practical jiqists make 
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their appearanpe and Hw begins to receive a.c|)n8cions development; a 
full young manhoi d in /hipli legislation plies a lusy work of legal expan- 
sion and improyenn nt ; and lin^old age amusing i^elf with external and 
arbitrary ishanges in legal systems, and finally killed by the letter of the 
law.i 

1435. The Forces Operative in the Development of Law. — The 

forces that create an^ develop law are thn;. sf en ib be the same 
as those wlach are^ operative in national , and ]» litical develop- 
ment. If i^tliat developmgnt bring forth monair ' ical forms of 
government, if the circupstanfces amidst whic:. a people’s life is 
cast eradicate habits of local self-rule and e^uablish Irbits of sub- 
mission to a single central authority set #vcr a compacted state, 
that central authority alone will formulate and give voice to Law. 
'If, on the other hand, the national de\t 'opmejit be so favorably 
cast that habits of self-reliance and self-rule are fostered and con- 
firmed among the jieople, along with an active jealousy of any too 
great concentration of only partially responsible power, Law will 
more naturally proceed, through one instrumentality or another, 
from out the nation : voxlegis, vox populL But in the one ‘case 
hardly less than in the othei*Law will express, not the arbitrary, 
self-originative will of the man or body of men by whom it is for- 
mulated, but such rules as the bod}'^ of the nation is prepared by 
reason of its habits and fixed preference^; to accept. The func- 
tion of the fraifiers c/f Law is a function of interpretation, of 
formulation rather than of origination : no step that they can 
take sdfecessfully can lie fai apart fr»m the lines along which 
tl\e national j^ife has run. Law is the* creation, not of indi- 
viduals, but of the special needs, the special opportunities, tlic 
special perils or'inisfortupes of communities. No ‘law-maker^ 
,may fo?ce upon a people Law which his not in some sense been 
sugjjested to 'him by the circumstances or opinions of the nation 
for whom he acts. Jlulers, in all s(.afcas alike, exercise'* the sov- 
ereignty of the community, but cannot exercise any otfher. The 
conynunity may supinely acquiesce in the power arrogjited to 
himself by the magistrate? but it can in case really inhke him 
independent ^f itself. 

1 Bftintschli, descXichte lier neueren Staatswissenschaft, ed. 1881, pp. 827, 
628. • 
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1436. Here again Emnce furnishes our best illustration. We have a 
vivid confirmation of truths stated in such an event as the establiati- 
ment of the Secon<} Empire. The French people were not duped by 
Louis Napoleon. The facts were simply these. They were ‘keenly con- 
scious that they were making a failure of the self-government which they 
were just then attempting * they wante*d order«and settled rule in place of 
fear of revolution and the certainty of turbulent politics ; and they took 
the simplest, most straightforward and evident meaivs of getting what they 
wanted. The laws of Napoleon were in a very real sepse ^leir fiwn creation. 

1437. The Powetf 'Of the Oommiinit/ must be behiife Law. — 

The law of some particular state may seSm to be the command of 
a minority only of those who compose the state : it may even in 
form utter oniy the will of a single despot ; bat in reality haws 
which issue from the arbitrary or desjDOtic authority of the few • 
who occupy the central seats of the state can never be given full* 
effect unless in one form or another the power of the community 
be behind them. Whether it be an active power organized to 
move and make itself prevalent or a mere inert power lying pas- 
sive a vast immovable buttress to the great structure of abso- 
lute authority, the power of the community must support law or 
the law must be without effect. The bayonets of a minority can- 
not long successfully seek out the persistent disobediences of the 
majority. The majority must acquiesce or the law* must be quU. 

1438. This principle is strikingly illustrated in the inefficacy of the 

English repressive laws in Ireland. The consent of the Irish community 
is not behind them, thougl^ the strength of England is ; and they fail 
utterly, as all laws must which lack at least the passivV acquiescence of 
those whom they concern. • 

1439. There can be no reasonable doubt th&t the power of Russia’s 
Czar, vast and arbitrary as it seems, derives^its strength from the Russian 
people. It is not the Czar’l personal power ; it is his pov^er as*head ,of 
the national church, ‘as semi-sacred representative of th& race and its 
historical development and organization. Its roots run deep into the 
tenacious, (^nourishing soil of immemorial habit. 'The Czar represents a 
history, not a caprice. Tempor^ry^^ fleeting despots, like the first Napo- 
leon, lead nations by \hc ears, playing to their love of glory, to their sense 
of dignity and honor, to their ardor for achievement and their desire for 
order. 

f 

1\40. Both a Mirrof of Conceptions ana an* Active ifoice. — 

Looked at from an a*bstract point of view, La^ is a body of prim 
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ciples, and as *such CA>nstitu^es a mirror of ithe prevalent concep- 
tions as to elli. ‘a^ standards and social relationships in the 
coirnnunities in which it is Accepted. But Zaw is also an active 
foi'ce, an expression of will. It is not merely a body of opinion ; 
it is also* a body of practical 'rules in (fpemtion. It is operative 
in two ways. It exercises both an ethical and a j>hysicai com- 
pulsion. It invoWes (1), an Oughts in proportion as it is received 
as just or*exp^di«it. It is a source of ci^iivicl L ' i and motive in 
proportion as it is acceptefi as Jbrue. ethical force is its prin- 

cipal forc^, its force foi'the majority. Tt is daily influential in 
moving men to do oven what they conceive to he co :trary to their 
individual intermits. And this eVen when it is uyjust in pai*ts, 
provided it be deemed sound and ;fubt .'S a wliole. (2) For the 
minority, who do not yield to its jiK'^al force or feel its moral 
(joiupulsions, it involves a and speaks harshly of the j^ower 
of the state. That power is not great enough to venture to say 
‘ You must ’ to a prevalent majority of any people. In cases of 
conquest, it is true, like that of the Normans in England, an 
actual physical compulsion^ may be operative for long periods to- 
gether even against a numerical majority, and the law may seem 
to possess an ethical force only for the minority. But generally 
the compulsion is confined tq the field of public law, in such 
casq^; and tly^re are majorities in affairs which are to be 
reckoned, not by number, but by capacity. 

144J. Eoman Law an Example. — The law of Borne affords in 
this respect an admirable example^of ^he voimal character of Jaw. 
ft was the ffindamental thought of Roihaii law that it was the 
will of the dloman ^^f^ople. The political liberty of the Homan 
consisted in his m ember jhip of the state and his consequent par- 
ticipation, -either direct or indirect, in the ^utterance of law. As 
an individual he was subordinatefl to the will of the 'state ; but 
his own will as a flee biygess was a of the state’s will : the 

state spoke his sovereignty. Hp wes an mtegral part of the 
oi^anic community, hi^ own power found its realiEation in 
the absolute potestas et majestas populL This giant will of the 
people, speaking through the organs of the, state, constituted a 
very absolute powe^J by which the individual was completely 
doWiinated ; but individual rights were recognized in the equality 
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of the law, in its purpose to deal equally with highland low, with 
strong and weak ; ancr this was the ^oman* recognition of ind» 
vidual liberty. 

1442. The Power of Habit. — Legislators, those who exercise 

the sovereignty of a coinnoMnity, build upo^ the habit of * their so- 
called ‘subjects.’ If they be of the same race and sharers of the 
same history as those whom they rule, their accommodation of 
their acts to the nationad habit will be in large <pau^j un^jonscious : 
for that habit runs ir^, their o^n veins as •veil as in tfie v4ins of the 
people. If they be invaders or usurpers^ they avoid cij^ssing the 
prejudices or the long-abiding practices of the nation* out of 
caution or prqdence. Ifi any dase their activity skims but the 
surface, avoids the sullen depths of the popular life. They work 
arbitrary decrees upon individuals, but they are balked of power 
to turn about the life of the mass *♦/ that they can effect only by 
slow and insidious measures which almost insensibly deflect the 
habits of tlie people into channels which lead away from old into 
new and different methods and purposes. The habit of the 
nation*^ is the material on which the legislator works; and its 
qualities constitute the limitations of ^lis power. It is stubborn 
material, and dangerous. If he venture to despise it, it forces 
him to regard and humor it ; if he^would put it to unaccustomed 
uses, it balks him ; if he seek to force it, it will ^explode ii\, iiis 
hands and destroy him. The sovereignty is not his, but only the 
leadership. ^ 

1443. Law*s Utterance of I^^ational Character. There is no 
universal law, but for egtoh nation a law of its own, i which bears 
evident marks of having been developed alohg with *the national 
character, which mirrors th^ special lifeiof the particular people 
whose political and social judgments it embodies (sec. 1431). 
The despot may be grossly arbitrary ; he may violate every prin- 
ciple of right in his application of th^,law lo individuals; he 
may even suspend' all justice jin individual cases ; but the law, 
the principles which* he violates or follcjiws at pleasure, he tafces 
from the people whom he governs, extracts from their habit 
and history. What .he changes is the application merely)^ not the 

f principles, of justice ; atd he changes that ^ppli^atien only* with 
reference to a comparatively small number of Individuals whom 
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he specially picVs for his enmity or 'displeasure. He cannot 
violently turn a^jout the normal processes of ^ the national law. 

1444. ^rmanic Law. — We have in (^rraanic law an example 
of the influence of national character upon legal systems as con- 
spicuous as that affoiWed by Roman faw^tself, and the example 
is all the more infjjtructive when put al- »igside iof the Roman 
because qjt tlie sharpnes;5 of the contrasts between Roman and 
Germanic le^ conceptions. Although so like the Romans in 
practical political sagacity and coitfmon-sedi legal capacity, the 
■ Germaijs* had very different conceptioi. as to the basis and 
nature of law. Their law spoke^no suoji exaltation of the public 
power, and con'Sequently no such \n tense realization of organic 
unity. The individual German was, v*j to say, given play outside 
the law ; his rights were not relative, but absolute, self-centered. 

It was the object of the pu^ic polity rather to give effect to 
individual worth and liberty than to build together a compact, 
dominant community. German law, therefore, took no thought 
for systematic equality, but did take careful thought ts leave 
room for the fullest possible assertion of that individuality which 
must inevitably issue in inequality. It was a flexible framework 
for the play of individual forces. It lacked the organic energy, 
the united, 'triumphant streifgth of the Roman system; but it 
contained untJld treasures of variety and of individual ac‘.hieve- 
ment. It, no less than Roman law, rested broadly upon national 
charsfcter; and it was to supply iq general European history 
what the Roman system could dot coq*^ribiite. 

* .1445. Sovereignts: who gives Law? — If, then, law be a 
product of ‘national character, if the power of the community 
must^be behind it to give it eflScac/, and the habit of the com- , 
miinity in it to give it reality, w^ere is th^ seat of soyereignty ? 
Whereabouts and^ in whom does sovereignty reside, and what 
is Sovereignty ? Those* manifestly, aie questions o^ great scope 
and complexity, and yet que8tion& central So a right understand- 
ing of the nature and goiiesis of law. It will be best to approach 
our answers to them by way of illustrations. i 

1446, In Ragland, sovereignty is said to' rest with the legis-^ 
lative power : with ’Parliament acting with the approval of the 
CAw'm or, not to discard an honored legal ffction, with the Crown 
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acting with the assent|of Parliament. Whatever alh Act of Par- 
liament prescribes is law, even though* it contravene every prin- 
ciple, constitutional* or .only of private right, recognized before 
the passage of the Act las inviolable. Such is the theory. The 
well-known fact is, tlAit Parliament dare^do nothing tliat will 
even seem to ^contravene ijrinciples held be sacred* in the 
sphere either of constitutional privilege or private righl^ Should 
Parliament violate such** principles, their actioh Wpuld be repu- 
diated by the nation'^ their ^/ill, failing to become infixed law, 
would pass immediately into the limbo oV things repe^ed ; Par- 
liament itself would be purged of its offending members. Parliar 
ment is master, can utter valid commands, oitfly so far as ‘it 
interprets, or at least doe^. not cross, the wishes of the people. 
Whether or not it be possible to say with the approval of those 
who insist upon maintaining the \-ules of a strict abstract logic 
that the sovereignty of Parliament is limited de jure, that is, in 
law, it is manifestly the main significant truth of the case that 
parliavientary sovereignty is most imperatively limited de facto, 
in fact. Its actual power is not a whit broader for having a free 
field in law, so long as the field in which it really moves is fenced 
high about by firm facts. 

1447. Again, it is said, apparently with a quite 'close regard 
for the facts, that in Kussia sovereignty is lodged •vith the Gzar, 
the supreme master of all the Russias.’’ That his will is law 
Siberia attests and Nihilisin recognizes. But is there no facto 
limitation to his supremacy ? Qow far could he gd in the direc- 
tion of institutional construction ? How far could &e succeed in 
giving Russia at once and out of hand the institutioiSs, and Rus- 
sians the liberties, of the Ynited Stated and its people? «How 
far would such a gift he law ? ♦ Only so far as life answered ^.o 
its w'ord 0 ^ command. Only so far as Russian habit, schooled by 
centuries of ^obediepce to a bureaucracy, dbuld and would respond 
to its invitation. Onjy so far, tn,a word, a§ the ney^ institutions 
were acct^pted. The measure of the Orar’s sovereignty is t£e 
habit of his people; and not their habit only, lofit their humor 
also, and the humor *of ^is officials. His copcessians to the rest- 
Mess spirit of his army, to the prejudices of •his court, and to the 
temper of the mass of' his subjects, l|is means of keeping this side 
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assassination ^or revolution, nicely mark jlhe boundaries of his 
tfbvereignty, ^ 

1448. Sovereignty, therefore, as ideally ^conceived in legal 

theory, nowhere actually exists. The lAvereignty which does 
exist is something miich mdre vital, — tlfbugh, like most living 
things, much less ea^^ily conceived. It is t^e will (jf an organized 
independent community, whether that wi.l spe;:k in acquiescence 
merely, or in/ctiVe creation of the fo!ces and < »nditions of poli- 
tics. kings or parlfaine^its wkK> server s its vehicles utter 

it, but th*y do not pos^e^s it. Soveieig ty resides -in the com- 
munity ; but its organs, whether those organs be supreme mag- 
istrates, busy legislatures, or subtile privileged classes, are as 
various as the conditions of historical growth. 

1449. Certain Legal Conceptions Universal. — The correspond- 
ence of law with national character, its basis in national habit, 
does not deprive it of all universal characteristics. Many com- 
mon features it does wear among all civilized peoples. As the 
Komans found it possible to put together, from the dive^rsi icd 
systems of law existing anqpng the subject peoples of the Mediter- 
ranean basin, a certain number of general maxims of justice out 
of which to construct tlm foundations of their/;^,? gentium, so may 
ju];ists to-day discover in all systems of law alike certain common 
moral judginer^s, a certain evidence of unity of thought regarding 
the greater principles of equity. There is a common legal cou- 
scienoe in mankind. 

, 1460. Tlqis, for example, the Racrednesi» of human life; among all 

Aryan nations at leaF^, the sanctity of the nearer family relationphips ; in 
all systems at all developed, the plainer principles of ‘ mine ’ and * thine ’ ; 
the®bligation of promises'; many obvioun duties of man to man SKggested 
by the universal moral consciousnes‘»of the race^ receive recognition under 
all systems alike. Sometimes resemblances between systeAis the most 
widely separated i:t time j-nd space run tren into ceremonial details, such 
as the emblematic transfer of propeity, and into iXany iteihs of personal 
jright and obligation. 

1451. Law and Ethics. — It by no means follows, however, 
that bedftiuse law thus embodies the morale judgments of the 
rac€^ dn manj^ points lif personal relation* and individual conduct, 
it ie to be considered a sort of positive, con'jrete Ethics, — Ethics 
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crystallized into definitfce commands towards wnicJi'tlie branch of 
culture which we call ^Ethics’ stands .related as theory to pra<f- 
tice. Ethics conceAs jthe whole wdlk and conversation of the 
individual; it touches the rectitude of each man’s life, the truth 
of his dealings with ULs dwn conscit^nce, the whole substance of 
character and conduct, righteousness both yf act and of mental 
habit. Law, on the other hand, concerns oiriy man’s life in 
society. It not only confines itself to controlling, the outward 
acts of men ; it limits itselfi. to thpse {»articular acts Af man to 
man which can be regulated by the publiA authority, which it has 
proved practicable to regulate in accordance with uniform rules 
applicable to all alike and in aif equal degree, it does not essay 
to punish untruthfulness ^ such, it only annuls contracts ob- 
tained by fraudulent misrepresentation and makes good such 
pecuniary damage as the deceit may have entailed. It does not 
censure ingratitude or any of the subtler forms of faithlessness, 
it only denounces its penalties against open and tangible acts of 
dishoijesty. It does not assume to be the guardian of men’s char- 
acters, it only stands with a whip for ^those who give overt proof 
of bad character in their dealings with their fellow-men. Its limi- 
tations are thus limitations both of kind and of degree. It ad- 
dresses itself to the regulation of outward conduct \)nly : that is 
its limitation of kind ; and it regulates outward conduct only so 
far as workable and uniform rules can be found for its regulation : 
that is its limitation of degree. • 

1452. Mala Protdbita. — -*Lai7 thus plays the rble neither of 
conscience nor of Providence. More than this, it Allows standi 
ards of policy only, not absolute standards of righf and wrong. 
Many things that are wrovg, even witRin the sphere of asocial 
conduct, it does not prohibit ; many things not wronfe in thejh- 
selves it does prohibit. It thus creates, as it were, a new class 
of wrongs, i;elative^ to itsell alone : maZft proliihita, things wrong 
because forbidden. In keeping ,the comniands of ,the state re- 
garding icings fairly to be called morally indifferent in them- 
selves men are guided by their legal conscience Spciety rests 
upon obedience to .the laws : laws dete^rmine the ;niles bf social 
•convenience as well as of social right and* wrong ; *and it'is as 
necessary for the perfecting of socid relationshigp that the nfles 
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of convenieni^B bf*. obeyed as it is that obedience be rendered to 

lihose which toucix jaore vital matters of conduct. 

» 

• 

1453. Thus it cannot be said to be inherenily wrong for a man to iharry 
his deceased wife’s sisj^r ; bui if the laws/ seeking what may be esteemed 
to be a purer order of family relationships, forbid such a marriage, it 
becomes malum wohlbitum : it is wrong becaus>t, iPegai.* 

1464. t It would certainly not be wrong for a tro^ lee to buy the trust 
estate underjhis Control if he did so in good faith and on terms manifestly 
advant^l^ous to tlie persdns i^ whose* interest held it ; but it is cou- 
, trary to^rise public poli\fy that such purchasei^ should bo allowed, because 
a tnu^e would have too many opportunities for rnfaii dealing in such 
transactions. The law will under <no circu\nstaiices hold the sale of a 

« 1 (I 

trust estate to the trustee valid. Such purcliases, however good the faith 
in which they are made, are mala prohihi%i 

1466. Or lake, as another example, police regulations whose only 
objeot is to serve the convenienoi of society in crowded cities. A street 
parade, with bands and banners and men in uniform is quite harmless and 
is immensely pleasing to those who love the glitter of epaulettes and brass 
buttons and the blare of trumpets ; but police regulations must see it 
that city streets are kept clear for the ordinary daily movement^ of the 
busy city population, and to iparade without license is malum prohibitum, 

1456. In all civilized state? law has long since abandoned 
attempts to ^regulate conscience or opinion; it would find it, 
too^both fruildess and unwise to essay any regulation of con- 
duct, however reprehensible in itself, which did not issue in 
definite and tangible acts of injury ,^o others. But it does seek 
to command the outward conduct* of men in their palpable deal- 
ings with e5ch other in society. Law is the mirror of active, 
organic political life. It may be and is instructed by the ethical 
judgments of the coiniAunity, but its* own province is not dis- 
fil^ctively )^thical ; it may regaroP religious»*principle, but it is not 
a code of religion. Ethics has l)een called the science of the 
well-being of man, law 'the science of his r,ight cwil conduct. 
Ethics conce^rns the "developmjent of character; religion, the 
development of man’s j^lation with God; law, the devfelopment 
of men’s r^latic^ns to each other in sewnety. Ethics, say s^^ Mr. 
Sidgwick, ^Ms* connected with politics so far as the well-being 
of dny individual man is bound up with the well-being of his 
society.” 
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1457. International ^aw. — The province of Tnteniational Law 
may be described as a province half-vay between the province 
of morals and the f)ro7/ince of positive law. It is law without 
a fdrceful sanction. llhere is no earthly power of which all 
nations are* subjects ;*thdre is no ^ower,f therefore, to* enforce 
obedience to rules of conduct as between nation and nation. In- 
ternational Law is, moreover, a law which rests upon those un- 
codified, unenacted priifciples of right action, Of justice, and of 
consideration which \have sok univ^sally obtained the i^ssent of 
men’s consciences, which have so universal an acceptance in the 
moral judgments of men everywhere, that they have been styled 
Laws of Natuije (secs. 276-271), but which have aciearer kinship to 
ethical maxims than to positive law. “ The law of nations,” says 
Bluntschli, “is that recognized universal Law of Nature which 
binds different states together in« a humane jural society, and 
which also secures to the members of different states a com- 
mon protection of law for their general human and international 
rights^” ^ Its only formal and definite foundations, aside from 
the conclusions of those writers why, like Grotius and Vattel, 
have given to it distinct statements of what they conceived to 
be the leading, tlie ahfiost self-evident principles of the Law of 
Nature, are to be found in the tiioaties by which •states, acting 
ill pairs or in groups, have agreed to be bound ii^, their relations 
with each other, and in such principles of intei;national action as 
have found their way into the statutes or the established j\jdicial 
precedents of enlightened indi#;idual states. Morer and more, in- 
ternational conventions have come to recognize in ^heir treaties 
certain elements of right, of equity, and of* comity ls settled, as 
always to be accepted in transactions bet^veen nations. Th^ very . 
jealousies of Europeaq nations have contributed to swell the body 
of accepted treaty principles. As the practice of concerted action 
by the staters of the contineht of Europe^ concdrning all questions 
of large interest, the practice ^of holdings great Congresses like 
those of yienna in 1^15, of Paris in 185^, and of Berlin in 1878, 
has grown into the features of a custom, so has the body of prin- 
ciples which are piactically of universal recognition increased. 
Inteiyiational Law, says* Dr. Bulmerincq, “ Vs th^ totality of tegal 
•’1 Das Volkerrecht^ sec. I. 
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rules and institutions T^hich 
tfie relations of gt ites to oue 

14*58. international Law *is, thereforeJncS; law at all in the 
strictest sense of tlie term. It is not, as i whole, the will of ^ny 
state: tliere is no autiiority set abov^ thb nations whose com- 
mand it is. In one ^pect, the aspect of ] luntsohji^s definition, 
it is simply the bddy of rules, developed oi.& of the common moral 
judgments of <#he*race, wliich ought to govern nations in their 
dealings. Vith each othei^. Iipokedtat fror# another, from Dr. 
Bulmerin(jq[^s, point of ^icw, it is nothin/ more than a general- 
ized statement of the rules which nations have actually recognized 
in liheir treaties »with one another, made from time to time, and 
which by reason of such precedents'a^c coming more and more 
’ into matter-of-course acceptance. 

1469. These rules concern the conduct of war, diplomatic intercourse, 
the righte of citizens of one country living under the dominion of anoll er, 
jurisdiction at sea, etc. Extradition principles are settled almost always 
by specific agreement between country and country, as are also ct^ini ter- 
cial arrangements, fishing rights, and all similar matters not of universal 
bearing. But even in such matters example added to example is turning 
nations in the direction of uniform principles ; such, for instance, as 
that political offences shall not be included among extraditable crimes, 
unless they ' involve ordinary crimes of a very heinous nature, such 
a£^ murder. 

1460. Laws of Nature and Laws of the State. — The analogy 
between political laws, the laws which' spc^k the will of the state, 
r\nd natural \aws, the laws which expre/js tb.e orderly succession 
of events in nature, has often been dwelt upon, and is not without 
instructive significance, j In the one set of laws as in the other, 
there is, it would seem, a uniforya prescription as to the opera- 
tifln of the' forces that make for life. The analogy most in- 
structive, however^ wheije it fails: it more instructive, that is, 
to note the contrasts between the laws of natu’re and laws of the 
state than to note such likeness as exists between thejn. The 
contrasts rather than th^ resemblances serve to make evident the 
real nature of ^lolitical regulation. “Whenever we have made 

} Das Volkerrecht (in-*Marquardsen’s Handhuch^ Vol. 1.), sec. 1. af the 
moAograph. 


have developed themselves touching 
anotlier.” ^ ^ 
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out by careful and rejfoated observation/^ says Professor Huxley^ 
that something is aHtrays the cause of a* certain effect^ or thdt 
certain events alwdysr, take place irf the same order, we speak of 
the* truth thus discovered as a law of nature. Thus it is a law 
of nature that anythi!ig heavy falls* to the ground if it is unsup- 
ported. . . . But the laws of nature are^not the causes of the 
order of nature, but only our way of stating ai^much as we have 
made out of that order.* Stones do not fall to the yround in con- 
sequence of the lawrjust stated, a§ people sometimes Carelessly 
say; but the law is a way of asserting thkt which invariably hap» 
pens when heavy bodies at the surface of the earth, stones among 
the rest, are fi^e to move!” VVh&tever analogies itay exist between 
such generalized statements*of physical fact and the rules in ac- 
cordance with which men are constrained to act in organized civil 
society it may be profitable for the curious carefully to inquire 
into. What it is most profitable for the student of politics to 
observe is the wide difference between the two, which Professor 
Huxley very admirably states as follows : “ Human law consists 
of commands addressed to voluntary agents, which they may obey 
or disobey; and the law is not rendered null and void by being 
broken. Natural laws, on the other hand, are not commands,, 
but assertions respecting the invariable order of nature ; and they 
remain law only so long as they can be shown fco express «that 
order. To speak of the violation or suspension /)f a law of nature 
is an absurdity. All that the phrase can really mean i» that, 
under certain circumstances, tfee assertion containeti iii the law is 
not true ; and the just conclusion is, not that the orfier of nature 
is interrupted, but that we have made a mistake in*stating that 
order. A true natural law;>is a universlil rule, and, as suiii, ad-< 
mits of no exception.”^ In brkf, human choice entej*s into ^‘e 
law of thd state, whereas from natural law that choice is alto- 
gether excluded : it is dohiinated by fixed necessity. Human 
choice, indeed, enters every pari; qf politicai law to modify it. It 
is the ekpient of change; and it has gi\pn to the growth of law 
a variety, a variability, and an irregularity whicli no gther power 
coufd have imparte/1. 

1 IXiese passages are taken from Professor ifuzley’s Science jyimer^ 
Introductory, 
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1461. Li]iutftticii8 0 ^ Politioftl Law. — have thus laid bare 
ft OUT view some the luDst instjructive cAaracteristics of politi- 
cal law. ‘The laws of nature formulate leftects invariably pro- 
duced by^ forces of course adequate to proluce them; but behind 
political laws there is tiot always a forie ahequato to producs the 
effects "v^hich they arp designed to produce. The Iprce, the sanc- 
tion, as jujists sajr, which lies behind the laws r 1 the state is the 
organized arcafed ^wer of the community: compulsion raises its 
arm agaiifet the man who*refu^es toebey (se#{^ 1387, 1440). But 
the public? power may ^eep, maybe inattentive to breaches uf 
law, may suffer itself to be bribed, may be outwitted or thwarted: 
la^s are not alw^iys ‘enforced.’ ^liis element of #vfiftknes8 it is 
which opens up to us one aspect at leig^^t of the nature of Law. 
Law is no more efficient than the state whose will it utters. The 
law of Turkey shares all the infperfections of the Turkish power; 
the laws of England bespeak in their enforcement the efficacy of 
English government. Good laws are of no avail under a bad gov- 
ernment; a weak, decadent state may speak the highest purposes 
in its statutes and yet do the worst things in its actual admin- 
istration. Commonly, however, law embodies the real purposes 
of the state, and its enforcement is a matter of administrative 
capacity or of concerted power*simply. 

1462. Public Law. — The two great divisions under which law 
may best be studied are those : (1) Public Law, (2) Private Law* 
Publi6 law is that which immediately concerns the existence, 
the structure j^he function o, and tbc meihoas of the state. Taken 
in. its full scope, it includes not only what we familiarly know 
as constitutibnal law, but also what is known as administrative 
law, ^ well as all civil procedure in Ihe courts and all criminal 
lay. In Byief, it is that porti^ of law# which determines a 
state’s own character and its relations to its citizens. * 

1463. Private Law. -^Private law, on the pther h^nd, is that 
portion of pqsitive la^ which secures tc thq citizen his rights as 
against the other citizep of the state. It seeks to effeA justice 
between individjial and individual; its sphere is the sphere of 
individual right and duty, 

* 1^. It is to the Romans that we are indebted for a first partial fecog- 

nition of this imjportant division in the provihfie of Law, though latei 
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times have given a dAferent basis to this distinction. say * indebted ’ 
because the distinction between public and private law has the most 
immediate connectisnsiwith indiAduaIrliberty. Without it, we have the 
state of affairs that ensted in Greece, where there was no sphere which 
was not the staters (secs. 1482-1484) ; ^d where the sphere of the state's 
relations to the individual* was as wide as the sphere of the law itself. 
Individual lil^erty can exist only where it is recognized that there are 
rights which the state does not create, but only secuies. 

I 

1465. Jurispmdeif^ce. — J;trispryden(?e is a term of iqueh lati- 
tude, but when used strictly must be taiien to mean the Science 
of Law. The science of law is complete only when it has laid 
bare botlj^thp nature and the genesis of law : tZie nature of law 
must be obscure until its genesis and the genesis of the con- 
ceptions upon which it is based have been explored; and that 
genesis is a matter, not of logical analysis, but of history.- Many 
writers upon jurisprudence, therefore, have insisted upon the 
historical method of study as the only proper method. They 
have ^sought in the liistory of society and of institutions to dis- 
cover the birth and trace the development of jural conceptions, 
the growths of practice which have expanded into the law of 
property or of torts, the influences which have contributed to the 
orderly regulation of man’s conduct in society. 

1466. In the hands of another school of writers,i however, juris- 
prudence has been narrowed to the dimensions ^^f a science of law 
in its modern aspects only. They seek to discover, by amanaly- 
sis of law in its present fuJJ development, the" rights which 
habitually receive legal recognition and the methods by whidn 
states secure to their citizens their rights, and enforce upon them 
their duties, by positive rules backed by the abundant sanction 
of the public power, In thek* view, not only is the histor 3 [;of 
law not jurisprudence, but, except to a very limited extent, it is 
not even tl^e material of jurisprudence. Its ihaterial is law as it 
at present exists. The history of that law is only a convenient 
light in*)vhich the real content and purpose of existing law nlay 
be made plainer to the analyst. The conclusions of ^hese writers 
are* subject to an eyident limitation, therefore. Their a'halysis of 
la w,^ being based upon 'existing legal systirms Jtlone and tdking 
the fully developed Jaw for granted, can be applied to law in* the 
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earlier stages *oi soci ty only by careful nAxlifioation, only by a 
ifiore or less subtl * and ingenious jieeommrjlfLt.inn of flip TYipnninor 
of its terms. 

1467 . Historical jurisprudence alone, —I a science of law, that 
is, constructed by me^s of*tlie histoficaf analysis of lav^ and 
always Squaring its conclusions with the 1 ) story society, can 
serve the ol>jects*of the student of politics, '’' he processes g.' 
analytical jurfspfudence, however, having beej» conducted by 
minds of.tlie greatest sublletytand sfcutenes^ .erve a very useful 
purpose jiiF supplying a logical structure ol tlionght touching full- 
grown systems of law. 

1468. The Analytical Account ot Law. — In the thj^fght of the 

analytical school every law is a coinm;i]»a, “an order issued by a 
superior to an inferior.” “Every positive law is ‘set by a sover- 
eign person, or sovereign body^of persons, to a member or mem- 
bers of the independent political society wherein that person or 
body of persons is sovereign or superior.’ ” In its terms, mani- 
festly, such an analysis applies only to times when the yjill of 
the state is always spoken ^y a definite authority; not with the 
voice of custom, which ])roceeds no one knows whence; not with 
the voice of religion, which spe aks to the conscience as well as 
to Jthe outwaW life, and who^e sancti'^^is are derived from the 
unseen power frf a STipernatural being; nor yet with the voice of 
scientific discussicii, whose authors have no authority except that 
of clear reason; but with the distinct ^accents of command, with 
the voice of tfie judge and ihe legislator^ 

1469. Tlie Analytical Account of Sovereignty. — The analytical 
accc^nt of sovereignty is •equally clear-<jj.t and iiositive. Laws, “being 
. commaiidf^ emanate from a deteri^iiiate source,’’ from a sovereign au- 
thority ; and analytical jurisprudence is very stfict and f')rm^l in its defi- 
nition of sovereignly. A sovereign ** is £^dc, . rminate perso n, or body of 
persons, to whom the bdtk of the of an*organiz'#d community 

are in the baMt of rendering obedi^nte and who ^re themselves not in the 
*habit of rendering obedience to any human superior.’* It ^llows, of 
course, that no organic Community which is not independent can have a 
law of its own. •The law of the more fuily de\elo}^d English colonieJ, for 
es^^jnple, th^u^lgit is laade^y the enactnienteof thdir own parliaments, is 
not law by virtue of sitch enactment, because those parliaments are 4n the 
Habit of beiue obedient to the authorities in London and are not them- 



610 


LAW: ITS NATURE AND DEVELOPMENT, 


selves sovereign. The iovereignty which lies back of all«law in the colo- 
nies is said to be the sotereignty of the parliament of England. 

1470. It would stem to follow that • our own federal authorities are 
sovereign. They are a determinate body of persons to whom the bulk of 
the nation is habitually 'obedient and who are themselves obedient to no 
human superior. But then what of the auth6rity of the states in that 
great sphere of action which is altogether and beyond dispute their own 
(sec. 1091), which the federal authorities do not and cannot enter, within 
which their own people •are habitually obedient to <iheig[i, aitd in which 
they are not subject to any earthly superior 2 It has been the^bit of all 
our greater writers Ihd statesmen t6 say yiat with us sovereignty is 
divided. But Uie abstract sovereignty of which the legal anSlyst speaks* 
is held to be indivisible : ^ must be whole. Analysis, therefore, is driven 
to say thV vv'th us sovereignty rests in its entirety ^with that not vfcTy 
determinate body of persons, tihe people of the United States, the powers 
of sovereignty resting with tlie state and federal authorities by delegation 
from the people. 

1471. The difficulty of applying tfie analytical account of sovereignty 
to our own law is in part avoided if law be defined as “the command of 
an authorized public organ, acting within the sphere of its competence. 
Wh^t organs are authorized, and what is the sphere of their competence, 
is of course determined by the organic law of the state ; and this law is 
the direct command of the sovereign.” ^ The only difficulty left by this 
solution is that of making room in our system for both a sovereign people 
of the single state and a sovereign people of the Union. 

• r 

1472. Stimmary. — Spoken first in the slow am? general w)ice 
of custom, Law speaks at last in the clear, the, multifarious, the 
active tongues of legislation. It grows with the growth of the 
community^ It cannot outrun#, the conscience of the community 
and be real, it cannot ou&ast its judgments and rettlin its force! 
It mirrors social advance. If it anticipate the de^lopment of 
the public thought, it must#wait until tUte common judgment and 
conscience grow up to^its standards before it can hav^life ; if^it 
lag behind? the common judgment and conscience, it must become 
obsolete, an^ will come to We more hono»yd inN;he breach than in 
the observance. 

•• 

^ This definition I have taken the liberty of extracting from some very 
valuable notes on this chapter kindly furnished me bycProfejs^r Monroe 
Smith, who upon this sfibjec^ speaks authoritatively^. ^ ^ 
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1473. What are the Functions of Government? — The question 

has its owi^.di^^iculties and complexities: it canfiot be answered 
out of hand and by the lis^ as the physiologist might answer the 
question, What are the functions of the heart ? In its nature 
government is one, but in its is many: there are govern- 

ments and governments. Wlien asked, therefore, What are the 
functions of government ? we must ask in return, Of what gov- 
ernment? Different states have different conceptions of their 
duty, and so undertake different thii^^^s. They have had their 
own peculiar origins, their own characteristic histories ; circum- 
stance has moulded them; necessity, interest, or caprice has 
variously guided them. Some hav® lingered near those primitive 
institutions which all once knew and upheld together; otJaers 
have quite forgotten that man ever had a political childhood and ^ 
are now old in complex practices of national self-governmewt. 

1474. xfee Nature of the Question. — It is impofcaht to notice 
at the outset that this is in one aspect obviously a siAiple questipA 
of fact; and yet there is another phase of it, in whicii it becomes 
as evidently a question of opinion. Th# distinction is impurtant . 
because over and ovei; again thr question of fact ha^ been ccjn- 
founded w\th that very widely different question, WJiat ought thp 
functions of {fovernrfi.ent to he ? The two fpiestibns should be kept 
entirely separate in ijreatraent. % [Jnder no circumstances may we 
instructi^tely or safely begin with the (question of opinion : the 
answer to the question of fact is the indispensable foundation of 
all sound reasoning concerning governn^ent, which ^is at ftll points 

' based upon experience rather thUn upon ^leor^^. I'he facts of 
government mirror tfie principles of government in operation. 

612 ' 
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What governaeiit muRt arise from whAt government is; and 
'^hat government n, innst djetermine what government ought to do. 

147 5. Classification. — It will contributefto^learness of thought 
to observe the functions of government In two groups, I. {The 
Constitu^t Functions,, II. The MinistmnU Under the ConstitVr 
ent I would place thal; usual category of governme ntal function, 
the protection oi li?e, liberty, and property, to '5ther with all 
other function that are necessary to five civic ^ i-ganization of 
society, “1 functions whioh are not^ optional v ith governments, 
even in the eyes of strictest laissez fain, — - /hich a^e indeed the 
very bonds of society. Under the MimMmnt I vvould range 
these other funstions (such as educatioR, posts ant^elegraphs, 
and the care, say, of forests) which* are undertaken, not by way 
of governing, but by way of advancing the general interests of 
society,- — functions which ar^ optional, being necessary only 
according to standards of convenience or expediency, and not 
according to standards of existence ; functions which assist with- 
out constituting social organization. 

1476. Of course this cla.‘Aification is based primarily upon objective 
and practical distinctions and cannot claim philosophic completeness. 
There may be room for question, too, as to whetlier some of the functions 
jrhich I cla&l as Ministrant mighl^ not quite a*' properly have been consid- 
ered CoDStituept ; but I must liere simply act upon my own con^liwidhs 
without rearguing them, acknowledging by the way that the line of 
demarcation is not always perfectly clear. 

1477. ‘‘The admitted funrtions of government,” said M& Mill, “em- 
brace a muc|i wider field thrui can ea:MI*U)je included within file ring-fence 
.of any restrictive definition, and it is hai^y possible to find any ground 
of justificafion common to them ali, except the comprehensive one of 
genjpral expediency . ’ ’ 

' • 

4478. I. The Constituent Fnnefions : 

(1) The keeping of cider and prov^id-ng for the protection of 
persons and property fropa. vioie ace and robbery. 

•(2) The fixing of the legal relations between man and.wife and 
between parents and children. 

(3) THe regulation of the holding, transmission, and interchJinge 
of Jrogierty,Saiid’the determination of its liabilities for# 
debt or ^r crime. 
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(4) The determinaAon of contract rights between individuala 

(5) The definition alid punishment qf crime. 

(6) The administi^ation of justice (n civil causes. 

(7) The determination of the political duties, privileges, and 

relations of cioizeas. * , 

(8) Dealings of the state with foreign poWers : the preservation 

of the state from external danger^'or encroachment and 
the advancement of its international iiKere^ts.* 

These will all be fecognized as functions which are dbnoxious 
not even to the principles of Mr. Spencer,^ and which persist 
under every form of go\i3rnmei\t. 

1479. dr The Ministrant Junctions. — It is hWly possible*’to 
give a complete list of thoc s functions which I have called Minis- 
trant, so various are they under different systems of government. 
The following partial list will sulfice, however, for the purposes 
of the present discussion : 

(1) ,The regulation of trade and industry. Under this head I 

would include tlie coinage of money and the establish- 
ment of standard weights and measures, laws against 
forestalling and engrossing, the licensing of trades, etc., 
as well as the great matfers of tariffs, naittgation larvs, 

’ ‘ and the like. 

(2) The regulation of labor. 

(3) The maintenance of thoroughfares, — including stattf man- 

a^ment of rail find that great group] of undertak- 
ings which we embrace within the,compreliensive term 
‘Internal Improvements.’ ‘ * 

(4) The maintenance of postal and telograph systems. wRich is ■ 

very similar in principle to (3). 

(5) The manufacture and distribution of gas, the maintenance 

of water-u^orks, etc. 

(6) Sanitation, including the regulation* of trader for sanitary 

purposes. 

(7) Education. 

(8) Care of the p6or apd incapable. 

r 

1 As set fortl^Jn his pamphlet, Man versus StaU, 
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(9) Care and cuHiv;)tion of forests and liie matters, such as the 

stocking of river? .with fi§h. 

(10) Sumptuary iaivs, such as * prohibit! In laws, for exampla 

1480. These are all functions which,^ irJ one shape or another, 
all governments alike |lave undertaken.* clianged »'onceptiori.s of 
the nature and duty 'jf the state have arisen, iss iingifrom changed 
historical ^jonditions, deeply altered historical ci»’ jimstances; and 
part of th| clijihge which has thus affected the ith a of the state 
has been* a change in the uietiiod ahd exteift jf the exercise of 
governm^iltal functions; ljut changed conceptions 1 ave left the 
functions of government in kind the same* Diversities of ■concep- 
tion are very inu^h more marked than diversities: o^ j^ctice. 

1481. The following may be meiitiontH among ministrant functions 
not included under any of the foregoing heads, and yet undertaken by 
more than one modern governmdnt: the maintenance of savings-banks, 
especially for small sums (e.g.f the English postal savings-bank), ti e 
issuance of loans to farmers, and the maintenance of agricultural institutes 
(as in France), and the establishment of insurance for workingmen (as .n 
Germany). * 

1482. History of Oovemmental Function : Province of the An- 
cient State. — Notable contrasts both of theory and of practice sepa- 
rate governm3ntsof the ancieiit,omnipoteiit type from governments 
of the modern., constitutional type. The ancient State, 
very near, as it did, iu its thought, to that time, still more remote, 
when the State was the Kin, knew nothing of individual rights as 
contrasted with the rights the s-t^Ja “Tne nation/ of Italy,” 
shys Mommsen, did not Jucrge into tha?*bf Rome more c(>m})letely 
than the single Roman burgess merged in the Roman cuinniunity.” 
And Greece was not a whit behind Rome in the absoluteness with 
which she held the subordinatio?i of the in^dividual to the state. 

1483. This thought is strikingly visible in the writings of Plato and 
Aristotle, not onl^ in wlSht they say, but al^o, and even pioi-e, in what 
they do not say. Theoideal Repubhc of waich Plato dreams is to pre- 
ificribe the whole life of its citizens ; but there Is no suggestion that it 
is to be set up under cc^er of any new conception as to what the state 
may legiti.iiatel 3 y do, — it is only to make novel experiments in legislation 
under the gZP* concep^tion. And Aristotle*j^ objection to the utopian 
projects of his master* is not that they would be socialistic (as we should 
Mty), but merely (liat they would be unwise. does not fear that in 
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such a republic the public power would prove to have been exalted too 
high; but, speaking t# the policy of the thing, he foresees that tbc 
citizens would be F*>oil, and unhappy. i The state may do what it will, 
bpt let it be wise in vliat it does. There is no one among the Greeks 
to deny that it is the dut^ of the state to make its citizens }iappy and 
prosperous ; nay, to legislate them happy, if Xjgislation may create fair 
skies and a kind fortune ; the only serious quarrel concerns the'question, 
What laws are to be tried to this end ? 

1484. Eoman Conception of Private Eights. — Eoi&aii principles, 
thoiigli equally extreme, wefe in ^me respects differently cast. 
That superior capacity for the development of law, wliich mad6 
the Romans singular a*uong Ij^ie nations of antiquity, showed 
itself in r^^'efct of the funetjons of government in a more distinct 
division between public ard private rights than obtained in the 
polity of the Greek cities. An examination of the conception of 
the state held in Rome reveals 1:he singular framework* of her 
society. The Roman family did not suffer that complete absorp- 
tion into the City wliich so early overtook the Greek family. 
Private rights were not individual rights, but family rights : and 
family rights did not so much curtail* as supplement the powers 
of the community. The family was an indestructible organ of 
the state. The father of a family, or the head of a gensj was in a 
s?nse a member of the official hier^chy of the City, — as the kimg, 
or lii*s counterpart the consul, was a greater father.^’ There w&s no 
distinction of principle between the power of king or consul and 
the power>^f a father ; it v^as a mere difference of sphere, divi- 
sion of functions. 

1485. A son was, for instance, in some things *e;!cempt f^om the author- 
ity of the City only because he was in thosg things still subject, because 
his father still lived, to the Tiominion of that original state, thelfamily.' 
There was not in Roiae that sepl&ratioii of the son from Jhe family^ at 
majority * which characterizes the Greek polity, as it now characterizes 
our own. ^he father continAed to be a rule*; an hlireditary state officer, 
within the original sphere of the family life, the' large sphere of individual 

privilege and property, 
r 

1486. This essential unity of state and family fpmishes us 
witt the theoretic, measure of state functions ip Rotne. The 
Rom^n burgess was subordinated, not toithe l)ublic authbrity 
exactly, but rather fc) the public order ^ to thq conservative ♦in- 
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tegrity of the comiDMuity. He was subject to a law which 
embodied the steiit} , uo broken habit of fhe State-family. He 
was not dominated, but juejged/ 

1487^ Powers of the Roman Senate. —iThe range of ntaie power 
in ancient timcH, as arrange broken only by limits 'f’ habit and con- 
venience, is well illustrated in the elastic function :s of the Roman Senate 
during the period of'lhe Republic. With an uiibrok* n life which kept 
it consciftus e^ery trailition and familiar 'With evci., precedent; with 
eStablisl:^d sraiidards of tejjtcd experience and cauticnij expediency, it was 
able to* direct the movements dt the compact ’■’••t’-iety at 'vhose summit it 
’ sat, as^tBe brain and consciousness direct the movements of the human 
body ; and it is evident from the freedom ^oi its discussions and the 
frequency of its^ action upon interests of every kind. v^eji#r of public 
or of private import, that the Roman i^late, typified in its Senate, was 
in its several brnnehes of family, trihd,^ s^nd City, a single undivided 
whole, and that its prerogatives were liunted by nothing save religious 
observance and fixed habit. Of that individual liberty which we cherish 
it knew nothing. (Compare secs. 178, 174.) 

1488. Oovernment the Embodiment of Society. — As little w is 
there in Greek i)olitics any seed of the thought which would 
limit the sphere of governmental action by principles of inalien- 
able individual rights. Both in Gieek and in Roman conception 
government was as old as society, — was indeed nothing less 
than, the express image and embodiment of society. In* 
ment society lived and mo^ed and had its being. Society and 
government were one, in ^ome such sense as the spirit and 
body of man' are one: it 'vas th^gu^ go,erument,j4s through 
mouth and e^es and liml»f>, that realized and gave effect 

to its life.' Society’s prejudices, habits, superstitions, did 
indeed command the actons of government; but only be- ause 
society and government were ono^and the same, not because they 
were distinct and the one subordiimte to yhe other. In plain 
terms, the functions of »govcmmeijr. iia.^ no limits of principle, 
but only certain limita of wont apd cor /enience, and the object 
of administration was nothing less than to help society ^on to all 
its ends : to speed and facilitate all social undertakings. So far as 

full citiz^ins of ^te state were concerned, Greek and Roman rflike 
1? • ' 

was^hat we fencihld c^l a socialist ; thou^ he was too much in the 
world of affairs and had too keen an appreciation of experience, 
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too keen a sense of tlfc sane and possible, to attempt the Utopias 
of which the modern aicialist dreams, and witli which the ancient 
citizen's own writefs l.oinetimes annased him. He bojinded his 
politics by common s^ise, and so dispensed with ^the rights of 
man.' 

1489 . Fendalism; Fnnctions of Govemmfent Functions* of Pro- 
prietorship. — Individual rights, after haviAg been first heralded 
in the religious world 'by the great voice of Shrigtianity, broke 
into the ancient polijical woijd in the prrson of the Teil^n. *But 
the new politics which the invader brought with hiir. was not 
destined to establish at once democratic equality: that was a 
work resSs;;j^e^ for the* transHbrmations of the modern wosld. 
During the Middle Ages, government, as we conceive it, may , 
be said to have suffered eclipse. In the Feudal System the* 
constituent elements of government fell away from each other. 
Society was drawn back to something like its original family 
groups. Conceptions of government narrowed themselves to 
small territorial connections. Men became sovereigns in their 
own right by virtue of owning land in their own right. There 
was no longer any conception of nations or societies as wholes. 
Union there was none, but only interdependence. Allegiance 
bowed, not to law or to father^^ood, but to ownership. The 

of government under such a system Tjere simply ’the 
functions of proprietorship, of command and qbedience : I say 
unto one, Go, and he goeth; and to another. Come, ^nd he 
cometh; ^id to my servant, J)o this, and he dosth it.” The 
public function of the bclron was to keep peace am4ng his liege- 
men, to see that their properties were enje^ted acct'rding to the 
custom of the manor (if thq, manor had* been suffered to Require 
custom on any pointy, and to |»xact fines of them ft'r all privi- ' 
leges, whither of marrying, of coming of age, or of making a 
will. The baronial conscftjnce, bred ini cruel, hardening times, 
was the on^y standard of justice; the baTonial power the only 
conclusire test of prerogative. 

1490. This was between baron and Vassal. Between baron 
and baron the only»bond was a nominal commoA allegiHnce to a 
distant king, who was* himself only a giJ^ater<b*a#on. 'Fe* the 
rest there was no government, but only diplomacy and warf^. 
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Government Ijveof vhe; . it could and as jifc could, and was for 
tjie most part divide-; out i.iecemeal to a thousand petty holders. 
Armed feuds were the usual proedfeses of iiltice. 

14^. The Feudal Uonarchy. — The Tuonatchy which grew 
out tho i*uixis oi this disintegrate system coi»;;entrated 'au- 
thority .without much changing its charat ur. ^ old idea, 
born of family qpigiAs, that government was but the active au- 
thority of’ soc the magistrate but s^j'iiiety’s otgan, bound by 
society’s ijjmjalmorial law^, had passed utter^ i way, and govern* 
ment hali^ become the ^personal ijossessio:. of oiiu man. The 
ruler did not any longer belong to the state; th. stauC belonged 
to Jiim : he was ^iiuself the state, »as the rich man ma^De said to 
be his possessions. The Greek or Roman i thcial w&./wielded by 
; the community. Not so the king wbd t.ad swept together into 
his own lap the powers once broadcast in the feudal system : he 
wielded the community. Government breathed with his breath, 
and it was its function to serve him. The state had become, by 
the processes of the feudal development, his private estate. 

1492. Modem De-socializatiou of the State. — The reaction from 
such conceptions, slow and for the most part orderly in England, 
sudden and violent, because long forcibly delayed, on the Conti- 
nent, was natural, and indeed inevitable. When it came it was 
radical : but it did not swing the political world back to i1 
time ideas ; it turned it asi> Ic rather to new. The ancient man 
had had no thought but to live loyally the liie of society ; but it 
became the .object of the rovolutionisfc and the demc^at of the 
rew order of jthings to Ibe his owiT^i*^. The antique citizen’s 
virtues were^not in^vidual in tl»eir point of view, but social; 
whereas our virtues are ajraost entirelj^ individual in their motive, 
social only jn some of their results. 

1493. In brief, the modern State has beeb largely defSocialized. 
The modern idea is thi§: the state longer absorbs the indi- 
vidual ; it only serves him. The state, ai it appears ih its organ, 
th^ government, is the representative of thd individual,^ and not 
his representative even jftLcept within the definite comrrfission of 
constitvitM)u‘s ; while for the rest each man m^es his own social 
relatjijns. ‘ Tlie;>indiijdud:l for the State d has 'been reversed and 
ma^e to read, ^The State for the individual.^ 
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1494. More Cbangdk of Conception then ot Fractwe. — Such an 
the divergencies of cofmeption se^aratin^ modern from ancient poli- 
tics, divergencies alf olce deep and far-reacliing. Ho\y far have 
suck changes of thou^t been accompanied by changes of func- 
tion ? By no. means s« fa# as might be expected. Apparently the 
new ideas which have been given prevalence in politics from time 
to time have ^ot been able to translate thbms^Jlves into altered 
functions, but only into somewhat curtailed fimctioni, breeding 
rather a difference gf degre^. than a difference oi kitfd. Even 
under the most liberal of our modern constitutions wq.. still meet 
government in almost every field of social endeavor. Ouf modem 
life is so'H^^finitely widef and cemplex, it is true^ that we may,^o 
great distances in any field 6f enterprise without receiving either 
direct aid or direct check *f rom government ; but that is only be- 
cause every field of enterprise is v^astly big nowadays, not .because 
government is not somewhere in it : and we know that the tend- 
ency is for governments to make themselves everywhere more and 
more conspicuously present. We are conscious that we are by 
no means in the same case with the Greek or Roman : the state is 
ours, not we the state’s. But we know at the same time that the 
tasks of the state hav<» not been much diminished. Perhaps we 
may say that the matter stands t^us : what is changed is not the 
Ir.i'V:;^ies of government but only the morals, thp conscience* of 
government. Government may still be doing^ substantially the 
same things as of old ; but an altered conception of its responsi- 
bility deejKv modifies the vh^Jp which it does them. 8ocial conven- 
ience and advancement ^re still its ultimate standaiil of conduo<>, 
just as if it were still itself the omnipotbnt impersonation of 
society, the master of the^ individual;# but it has adopt^i new 
ideas as to what constitutes social convenience and advancement. 
Its aim is to aid the individual to the fullest and best possible 
realization of his individuhiity, instead# of merely to the full 
realization of his sociality. Its plan is to cr^iite the best and fairest 
opportunities for themdividual ; and it has discovered that the wuy 
to do this is by no ‘means itself to unde^cake the administration 
of Uhe individual by old-time futile methods of ghardiailship. 

• 1495. Fanotions of GtiVernment much th^Samt *n6w as'ahra]rs. 

I'bis is indeed a great and profound change but it is none«the 
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less importaivfc t > eii ^;hasize the fact that tAe functions of govem- 
^ment are still, \\ lu^rt cnta^ogued, found toie much the same both 
ill number and magnitude that they alwlyiJwere. Government 
does not stop with the protection of life, property, as 

some have supposed it goes on to servv> every (Kinvenience of 
society:* Its sphere i^ limited only by its own wisdom, alike where 
republican and wherb absolutist principles pre'^ail.^ 

' 1496. 'l^hejttade’s Belation to Property.^ s ery brief examina- 
•tion of lihe facts suffices «to confirm ^lii;. vic^y;. Take, for example 
.the stateis relation to (.property, its p'^rformanee of one of the 
chief ot those functions which I have called Constituent. It is 
ia connection with this function ifhat one*of the most^cided con- 
trasts exists between ancient and modern political practice ; and 
yet we shall not find ourselves embai i assed to recognize as natura! 
the practice of ancient states jfjouching the right of private prop 
erty. Their theory was extreme, but, outside of Sparta, theii 
practice was moderate. 

1497. In Sparta. — Consistent, logical Sparta may serve as th( 
point of departure for our observation. She is the standing clas 
sical type of exaggerated state functions and furnishes the mos' 
extreme example of the antique concepticAi of the relations of th< 
state to property. In the early periods of her history at least 
besides being /jensor, pedagogue, drill sergeant, and 1innir]j|i7|iffi^ 
her citizens, she was also universal landlord. There was a distinci 
remiaiscence in her practice of the time when the state was th< 
family, and as such the sole ownerjpf pr perty. She-c/as regarded 
^s the origiAal proprietor of all the Tiirfd in Laconia, and individ 
ual tenure was locked upon as rather of the nature of a usufnicl 
held of the state and at?* the state’s pleasure than as resting upoi 
any complete or indefeasible puivate title. ^ (Compare sec. 105.) 

1498. Peculiar Situation of tue ^aitana. — There were in SpartJ 
special reasons for the 'persistence of such a system. Th^ Spartans hac 
come into Laconia as«conquerors, apd ihe land had first of all been triba 
booty. It had been booty of which the Spartan host as a ^hole, as i 
state, had had the dividing, and it had been the purpose df the earb 
arrangeinent tj make the division of the land among the Spartan f^iliei 
as equal popible., Nor did the state resign the right of disposition ii 
making this first distribution. It remained its primary care to k.eep iti 
ciCizeus, the favored Upartiatce, upon an equal* footing of fortune, to th< 
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end that they might r^^iain rich in leisure, and so he tl^e better able to 
live entirely for the service of the state, which .was honorable, to th^ 
avoidance of that purcun of wealth which was dishonorable. The state, 
accordingly, undertooK administer thfe wealth of the country for the 
behefit of its citizens. \Yhen grave inequalities manifested themselves in 
the distribution of estares it did not hesitate ).o resume its proprietary 
rights and effect a reapportionment ; no one dreaming, the while,, of call- 
ing its action ronfiscation. It took various meas3 foj; accomplishing its 
ends. It compelled rich heiresses to marry men without patriifony ; and 
it grafted the poor citizen upon a good estate by nieanli of prescribed 
adoption. No landed estate couii be aljenatdd either by sale oAestament 
from the family to which the state had assigneddt unless express legislative 
leave were given. In brief, in respect of his property the citizen was both 
ward and^enant of the state. 

1499. Decay of the Systeli. — As the Spartan state decayed this 
whole system was sapped. Estates became grossly unequal, as 
did also political privileges even among the favored Spartiatije, 
But these changes were due to the decadence of Spartan power 
and to the degeneration of her political fibre in days of waning 
fortune, not to any conscious or deliberate surrender by the state 
of its prerogatives as owner, guardiali, and trustee. She had 
grown old and lax simply ; she had not changed her mind. 

1500. In Athens. — AVheii we turn to Athens we experience a 
change in the political atmosphere, though the Atheniafis 

hold mucli the same abstract conception of the state. Here men 
breathe more freely and enjoy the fruits of their labor, \jhere 
labor is wi^l^ut reproach, with less restraint. Eveiji in Athens 
there remain distinct tracec, xtevertheless, of the family duties ofi 
the state. She too, like Sparta, felt bound to» ^lispose^properly of 
eligible heiresses. She did not hesitate tp punish with heavj^ for- 
feiture of right (atimia) those who squandered their property in- 
dissolute liying. TheVe was as little limit in Athens as iii 
Sparta to the theoretical prerogatives o^ the tpublic authority. 
The freedom 'of the*- citizen was a freedom of indulgence rather 
than of right: he was free becafise the state refrained, — as a 
privileged' child, not as a sovereign unckr Rousseau^s Law of 
Natuce. 

^ 1501. In Borne. — ^ Wheit we shift our viemto re^i^ibJican* ’Rogaxt 
we do'not find a simple city omnipotence like that of Greece, jp 
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which all prWate rights are sunk. The ^primal constituents of 
the city yet abi^ ie in' shapes sorae|hinglikeitheir original. Eoman 
society consists of a series t)f interdepenUefit links: the family ‘ 
the gem, the city. The aggregate, not thp fusion, of these nlakes 
up whaf we should ca]! the %tato. But th^ stat e, scr made up, was 
omnipotent, through*one or other of it organs, over the indi- 
vidual. Properly w4.s not private in th * sense o^ being individ- 
ual; it vestgil fti the family, whi(*h wks, >u this as in other 
respects, W organ of tli(f statg. Pi^^ipcrty wjis not conceived of as 
•state property, because •H. iiad remained - ho undivided property of 
the family. The father, as a ruler in the ir. memorial hierarchy 
of the govern m^it, was all-powerful trustee of the estates ; 

individual ownership there was non§. 

1502. Under Modern Governments* — We with some justice 
felicitate ourselves that to thijf omnipotence of the ancient state 
in its relations to property the ‘practice of our own governments 
offers the most pronounced contrasts. But the point of greatest 
interest for us in the present connection is this, that thes< con- 
trasts are contrasts of policy, vot of povjer. To what lengths it 
will go in regulating property rights is for each government a 
question of principle, which it must put® to its own conscience, 
and which, if it be wise, it will debate in the light of political 
history: but^everj" government must regulate prope];t;^»ii'J %JW" 
way ^ or anotlicr f^id may regulate it as much as it pleases. Tf the 
ancient state was regarded as the ultimate owner, ^e modern 
state is r^gfft’ded as the ultimat^heii oi all estatj^s. Failing 
bther claimants, proi?(*rty cacheaUi to the state. If the modern 
state does ifot assmne, like the ancient, to administer their prop- 
erty iiipon occasion for competent admits, it does admini’^ter their 
property upon occasion fost^lM^atics and ^minors. The ancient 
slate controlled slaves and slave: y. The modern state has been 
quite as absolute: it^has abolish'^ slaves and sjavery. The 
modern state, no less’f than the^ ajici :nt, sets rules and limitations 
fb inheritance and bequest. Most of the more extrem^and hurt- 
ful interferences with fights of private ownership government has 
abandoned, on^ may suspect, rather because.pf difficulties ot ad- 
mintstratioff thftn beAiuse of difficulties 5f conscience. It is of the* 
nature of the sts^^ to regulate property rigj^ts; it is of the policy 
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of the state to regulatft them more or less. Administrators must' 
regard this as one of the Constituent functions of political society* 
c 1503. The State ftnq PoliticfU Eights. — Similar conclusions 
may 4)e drawn from a consideration of the contrasts which exist 
in the field of Ahat other Cf nstituent function which concerns the 
determination of political rights, — the cemtrasts between the 
status of the ciftzen in the ancient state and Ifiie status of the citi- 
zen in the modern state.* Here also the contrastfasJ[>et’vfeen state 
and state, is not one of po\fer, but one of princi^e siad habit 
rather. Modern states have often limitedeUS narrowly did the. 
ancient the enjoyment of those political privileges wKich we 
group un<H^ the word ^FrancHmse, They, too, as well as the 
ancient stat^i have admitted slavery into their systems; they 
top have commanded theft subjects without moderation and 
fleeced them without compunction^ But for all they have been 
so omnix)otent, and when they chose so tyrannical, they have 
seldom insisted upon so complete and unreserved a service of the 
state by the citizen as was habitual to the political practice of 
both tie Greek and the Eoman worlds. The Greek and the 
Roman belonged each to his state in a ‘quite absolute sense. He 
was his own in nothing as against the claims of his city upon 
him : he freely acknowledged all his privileges to b^ but conces- 
his mother, the commonwealth. Th^se privilf^es 
accrued to him through law, as do ours; but ^ law was to ^ him 
simply the will of the organic community ; never, as we ^now 
it in our c^)^stitutions, a rd^trynt upon the will of the organic 
community. He knew n^ principles of liberty savfi only thosei 
which custom had built up : which inhered, ilQt in the nature of 
things, not in abstract individuality, but ^n the history of a^airs, 
in concrete practice. His principles were all precedents. Never* 
theless, hov'^ever radically different its doctrines, the ancient stale 
was not a whit more completely master touching laws of citizen- 
ship than th^ state bf to-day is. ; 

1504. M Regards ^the State's ttinistrant Functiolis. — Of the 
Ministranl, no less than of the Constituent functions, the same 
stat^ent may be piade, that practically the htate* has been 
1 relieved of very little duty by alteration's o^polilicakthedryif It 
is natural enough that in the fleld of the Constituent funotiqlas 
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the state shoal lerve society now as alwaj^s; in this field of the 
^inistrant fum tiv>nfe one would expect thi state to be less active 
now than formerly. But there is in fact io*feuch difference : gov~x 
ernment does now whatever experience permits or the times demand; 
and thdugh it does ^ot dtf exactly the same things it still does 
substantially the sanfe kind of things thf>t the ancient state did. 
It will conduce to clearness if I set fortli my 11 lustrations of this 
in the orfler ^ tHe list of Ministrant fnntH;ion.^ ^hich I have given 
(sec. 14J®). 

1505. •(!) The State an Eelation to Tra/e. — All nations have 
habitually regulated trade and commerce. In tiie most remote 
periods of whith history has retained ahy recollectijgiP the regu- 
lation of trade and commerce was li^i essary to tne existence of 
government. The only way in whlfii communities which were 
then seeking to build up a (Join inant power could preserve an 
independent existence and woik out an individual development 
was to draw apart to an absolutely separate life. Commerce 
meant contact; contact meant contamination: the only wiy in 
which to develop character and achieve cohesion was t8 avoid 
intercourse. In the classical states this stage is passed and 
trade and commerce are regulated for much the same reasons 
that induce •modern states tc^ regula te them, in order, that is, to 
secure commercial advantage as against competitors or 

to serve the fiscal needs of the state. Athens and Si)ai*ta and 
Kom^, too, regulated the corn trade for the purpose of securing 
for their ’citizens full store of |pod. In the Midwife Ages the 
^euds and ftighway brigandage of pdJly lords loaded commerce 
with fetters of thtT most harassing sort, except where the free 
cities could by militant combinatioji keep open to it an uiihin- 
*dered passage to and fro bgJjjyjen the great marts of North and 
li?outh. As the mediaeval stater emerL^^e into modeigi times we 
find trade and c0tamewe handled b1^ statesmen as freely as ever, 
but according to the J'easoiied polic;y of the uSercantflist thinkers ; 
ftnd in our* own days accormng to still *other conceptions of 
national advantage. 

1506. * (2) Tte State in, Eelation to Labor. — Labor, to<f, has 
always beefi r^ulat%d by the state. Greek and Roman th(i 
labor of the handicrafts and of agrici^ture, all manual toil 
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indeed, was for the mofet part given to slaves to Lo ; ;ind of course 
law regulated the slaw?. In the Middle Ages the labor whichi 
^ was not agricultural un\l held iif boinJage to feudal masters was 
in the cities, where it was rigidly ordered by the complex rules 
of the guild system, as^tve^ie trade also and almost all other like 
forms of making a livelihood. Where, as in England, labor. in part 
escaped from the hard service of the feudal tetfurejthe state stepped 
in with its persistent “^statutes of laborers ” and fought to ti© 
the workman to one habitation and to o^e rate of wag^. ‘ The 
rustic must stay wlieri he is and must recf ive only so nyich pay,’ 
was its command. Apparently, however, all past regulation of 
labor was^nit timid and elementary as compare^, with the labgir 
legislation ^tt to be tried hy the governments of our own day. 
The birth and developmentf^of the modern industrial system has 
changed every aspect of the matter; and this fact reveals the 
true character of the part which the state plays in the case. The 
rule would seem to be that in proportion as the world’s industries 
grow must the state advance in its efforts to assist the industrious 
to advltntageous relations with eacjh other. The tendency to 
regulate labor rigorously and minutely* is as strong in England, 
where the state is considered the agent of the citizen, as it was 
in Athens, where the citizen was deemed the child a^i tool of the 
where the workman was a slave. ^ ^ ^ 

1507^*^3) Begolation of Corporations. — The regulation of 
corporations is but one side of the modern regulation of t^e in- 
dustrial sy!^m, and is a ffenction added to the antique list of 
governmental tasks. 

1508. (4) The State and Public Works. — TJie mayitenance of 
thoroughfares may be said to have begun ^^vitli permanent enjpire, 
that is to say, for Europe, with tlie Homans. For thf Homans,* 
indeed, it w^s first a mktter of moving armies, only se(3ondarily^a 
means of serving commerce^; whereas w^th u« the highway is 
above all thiftgs else an artery of trade, and armies use it only 
when commerce stand^j still at sound of drum aJhd triimpek 
The buildfng of roads may therefore be Said to have begun by 
being a Constituent function and to have ended ioy bfecoming a 
^Ministrant function *of gotr'-ernment. But the sam% \s*not tru^ of 
other •public works, of the Homan aqueducts and theatres, ayd 
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baths, and oS r*>(We»*Ti internal improvemeftts. They, as much as 
toe Koman tax nn’nlrl bachelors, are pajts, not of a scheme of- 
governing, but of plans forihe acivanceincnffof other social aims,w 
— for the administration of society. Because in ner conception 
the coiftmunity as a yhole Vas the ordy itidivi lual, Rome tlmist 
out as* of course lief magnificent roads ' > every quarter of her 
vast territory, oensitlered no distances 1 >o gn it to be traversed 
by her liow^in^^ aqueducts, deemed it*her ity to clear river 
courses .And facilitate b^ievety me^is both 1 er commerce and her 
. arms, j^nd the inoderr state, though i ‘Iding a deeply modified 
conception of the relati^ms of government to soc: -ty, still follows 
a like practice.% If in most iiistimces out great iron Jj^hways are 
left to private management, it is^ol^.ener for r^sons of con- 
venience than for reasons of conscienie. 

1500. (5) Administration the Conveniences of Society.— 
Similar considerations apply ih the case of that modern instru- 
mentality, the public letter-post, in the case of the still more 
modern manufacture of gas, and in the case of the most nr idem 
telegraph. The modern no less than the ancient government 
unhesitatingly takes a hand in administering the conveniences 
of society. 

1510. (6)» Sanitation. — Mqdern governments, like the govern- 
ideptof Romg, maintain sanitation by means of police 
of baths, tavcrnj, and houses of ill fame, as well as by drainage ; 
and io these they add hospital relief, water supply, quarantine, 
and a score «f other mr^ms. 

' 1511. (7f Public Education. — Oui •modern systems of public 
education are momi thorough than the ancient, notwithstanding 
the ^ct that we regard »the individi^al as something other than a 
•mere servant of the state, agj^^lucate him first of all for himself. 
* 1512. (8) Sumptuary Laws. - In snmpEuary laws aiicicnt states 
of course far outfan modern pi-a^ti*^. Modern states have fore- 
gone most attempts to make citizciii virtu ofis or ffugal by law. 
Cut even w6 have our prohibifion enactments ; and we, have had 
our fines for swearingf ' 

1513.* SumxAry. — Apparently it is safe say with regfifrd to 
tha*fuhcticAs #f goljprnmeiit taken as % whole that, even as bej 
tween ancient and modern states, uniformities of practice far out- 
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number diversities of ^actice. One may justly fconelude, not in- 
deed that the restraintii which modern states pur upon themselvesi 
#are of little consequeSicI, or that^alteied political conceptions are 
not (rf the greatest moment in determining important questions 
of government and ev#n ttie whole 'advaijce of the rate ; but 
that it is rather by gaining practical wisdom, rather by long . 
processes of historical experience, that states modify their prac- 
tices. New theories are^ subsequent to new expeiyiences.*’ 
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1514. Character of the Subject. — Political intv^rest and con- 
fcreversy centre itowhere more acuiiely thad in the que^Jion, What 
are the proper objects of governmenl^? This is on84)f those dif- 
ficult questions upon which it i? ps^ssible for many sharply 
opposed views to be held app|Lrently with almost equal weight 
of reason. Its central difiicull^’ is this, that it is a question 
which can be answered, if answered at all, only by the aid of a 
broad and careful wisdom whose conclusions are based upon Mie 
widest possible inductions from the facts of political exp^ience 
in all its phases. Such wfsdom is quite beyond the capacity of 
most thinkers and act(U's in the field of politics ; and the conse- 
quence has been that this question, perhaps more than any other 
in^l^e whole sfope of political science, has provoked gre^t,TO:«::.*^ 
of doctrine. ^ 

151^. ^ The Ex^eme Views held. — What part shall govern- 
ment play in^tho affairs of society^— •tl ^t is the qu^^fion which 
has been the^gauge of controversial DaLtle. What ought th^ funo 
tiom of government tS he ? On the one hand there are extremists 
.who ^y constantly to government, Hands off,’ ^laissez falre/ 

• Haissez parser, ^ who look uggjjj^every act of government which 
is*not merely an act of police witli jealousy ; who regg-rd govern- 
ment as necessary^ but-sis a necessaiiV evil ; and who would have 
government hold back'from everythin j which*could By any possi- 
bility be accomplished by individual initiative and endeavor. On 
the othe^ hand, there €re those who, with dt^ual extreftieness of 
view in the opposite direct jon, would have ^society lean fondly 
upo«f goveriAneJlt foi^ guidance and asstetance in every affair of ^ 
life ; 'who, captivated by some glimpse of public power and bfenefif 

• 629 ^ 
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cence caught in the pages of ancient or raediae^l historian, or by 
some dream of coopetative endeavor jcunnifi g^y imagined by t!^ 
great fathers of SoSiaiism, believe tifiat the state can ibe made a 
wise foster mother to every member of the family politic. Be- 
tween these two extranes^ again, th^re arQ all grades, all shades 
and colors, all degrees of enmity or of partfelity to state action. 

1516. Historical Foundation for Opposite Views. — Enmity to 
exaggerated state action, even a keen desire t(f kof p fiiat action 
down to its lowest possible ^terms^ is oasily*furnished^,witli im- 
pressive justification. It must unreservedly be admitted that 
history abounds with warnings of no uncertain sort against in- 
dulging state with* a too great liberty of ifiterference wrth 
the life and^vork of its citizens. Much as there is that is at- 
tractive in the political life of the city states of Greece and 
Rome, in which the public power, was suffered to be omnipotent, 
— their splendid public spirit, tKeir incomparable organic whole- 
ness, their fine play of rival talents, serving both the common 
thought and the common action, their variety, their conception of 
public* virtue, — there is also much to blame, — their too wanton 
invasion of that privacy of the individual life in which alone 
family virtue can dwell secure, their callous tyranny over mi- 
norities in matters which might, have been left ^o individual 

their sacrifice of personal independence ^r the sake of 
public solidarity, their hasty average judgments, their too .confi- 
dent trust in the public voice. They, it is true, could not have 
had the nl^ividual liberty wjich we cherish without breaking 
violently with their owiT fiistory, with the necesshry order (fl 
their development ; but neither can we, on ’ohe othtr hand, imi- 
tate them without an equa|J.ly violent departure from ouf own. 
normal development and a rev^ir^ion to the now too primitive 
methods of their pocket republics. 

1517. Unquestionable as^^it is that wodisetal history affords 
many seductive examples of an absence Pf grinding, heartless 
competition and a strength of inulual interdependence, confidence, 
and helpfulness bet<veen class and class sSch as the modern econ- 
omist may be pardimed for wishing to see rel^ived; knd true 

, though it be that the ♦iiistoiy of Prussia undir j>ome‘offthe 
greafer Hohenzollern^ gives at least colorable justification to the 
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opinion that lint, ifo/f'nce may under nlany circumstances be 
fcill of benefit for V lie iiulustrial upbuilding of a state, it must, on 
the other .hand, be r^^ncmbtw ed Chat neithei* the feudal system, 
nor the mediaeval guild system, nor the paternalism of Erederic 
the QresCt can be rehabilitated now thatihe^iiinetefuUi centurvhas 
wrought its revolutioifs in industry, in cln ich, avd in state; and 
that, even if these gi^at systems of the eoi ldl)e revived, we 
should b^sorjily puzzled to reinstate tlictr bk dngs without re- 
storing a^dthe sam#tiniQi their ackjjowiedged evils. No student 
pf historji^ can wisely censure those m.(. protest against state 
paternafism. 

«1518. The State a Beneficent* and ZhdispensablQ^rgan of 
Society. — It by no means follows, nevn ^heless, thai^ because the 
1 state may unwisely interfere in the 'life of the individual, it 
must be pronounced in itself^ and by nature a necessary evil. 
It is no more an evil than is "society itself. It is the organic 
body of society : without it society would be hardly more Uian 
a mere abstraction. If the name had not been restricted : o a 
single, narrow, extreme, and radically mistaken class of thfnkers, 
we ought all to regard ourselves and to act as socialists, believers 
in the wholesoiueness and beneficence o5 the body politic. If 
the history society proves^ anything, it proves the absolute 
nsftuj'alness o£^ government, its rootage in the nature 
origin in kinship^ and its identification with all that makes man 
superior to the brute creation. Individually man is but poorly 
equipped to dominate otln r animajs: his lordship coi^is by com- 
bination, hisp^streiigtli is conceited strength, his sovereignty is the 
sovereignty of unipjA Outside of society man’s mind can avail 
him lijbtle as an instrument of supremacy ; and government is the 
visible form of society. If^sggjgty itself be not an evil, neither 
su\*ely is government an evil, for governirent is the infjispensable 
organ of society. « 

1519. Every means, therefore, by v ’^hich sbciety /nay be per- 
fected through the instrumentality of government', evejy means 
by which individual ri^ts can be fitly adjusted and harmonized 
with public dui^es, by whic^ individual self-development may be 
mad^ ah onje ' tb seiy^e and to suppleifient social development, , 
ought certainly to be diligently sought, and, when found, seda 
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lously fostered by eveVy friend of society. Su^ is^the socialism 
to which every true l^ver of his kind^ ought va adhere with the 
r full grip of every ndble affection that is in him. 

1 ^ 20 , Socialism and the Modem Indnstrial Organization. — It 
is possible iivleed, to e^ndarstand^ ami evep in a measure^ to sym- 
pathize with, the enthusiasm of those special classes of agitators 
whom we hav% dubbed with the too great tiam»e of ‘ Socialists.^ 
The schemes of social reform and regeneratiomwlych'they sup- 
port with so much ardor, ho\yever misia^^ en fltey may bp, — and 
surely most of them are mistaken enough, to provoke tlw laughtei; 
of children, — have the right end in view: they seek to bring the 
individuaft^ith his sptjcial interests, personal himself, inAo 
complete harmony with society with its general interests, common 
to all. Their method is aFways some sort of cooperation, meant 
bo perfect mutual helpfulness, "^hey speak, too, a revolt from 
selfish, misguided individual ism; 'and certainly modern individu- 
alism has much about it that is hateful, too hateful to last. The 
modern industrial organization has so distorted competition as 
Bometfmes to put it into the power of some to tyrannize over 
many, as to enable the rich and the strong to combine against the 
poor and the weak, it has given a woful material meaning to 
that spiritual law that to him that hath shall be given, and from 
ir-*i tllflt hath not shall be taken away even the, little th^^he 
seemeth to have.” * It has magnified that sel^-interest which is 
grasping selfishness and has thrust out love and compassion not 
only, but^ee competition* impart, as well. Surely k would be 
better, exclaims the Socialist, altogether to stamp out- competitiox 
by making all men equally subject to the public order, to an im- 
perative law of social coopemtion ! Bui the Socialist mis^kes : 
it is not competition that kills, J^pt imfair competition, the pre^ 
tence and form of it where the substance and reality of it caniilbt 
exist. 

1521. A Middle Gronnd. — And there is middle ground. The 
schemes yrhich^ Socialists have proposed society canribt accept and 
live; and* no schema which involves the Complete control of the 
individual by goverijment can he deviped which diKers Irbm. theirs 

, very much for the ^>ette^.• A truer doctfine/nust^e found, which 

€ 

1 Compare F. A. Walkw's Political Econbmy (Advanof^d Course), seb. did 
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gives wide freedo^ the individual for his^ self-development and 
yet guards that i^eedom against the competition that kills, and 
reduces the antagonism Wween self-develbpment and social 
development to a minimum. And such a doctrine can be formu- 
lated, sifrely, without ^oo grftat vaguenoes.^* * 

1522. The Objects cf Society the Objects rf Government. — Gov* 
emment, as T have s^id, is the organ of ^ocietv, fts only potent 
and univAsal^^in.^rument : its objects miftt be l,lie objects of so- 
ciety. 'NJlhat, then, ♦are tiie objects ^^f societj^ *’ What is society? 
It is an orgpanic associauyi* of individuals ’ rmutuaJ aid. Mutual 
aid to wliat? To self-development. The hopt. of society lies in 
aw infinite individual variety, in tlie free.4 pos'=!ible pl^ of indi- 
vidual forces: only in that can it fin‘i ohat wealtn of resource 
I which constitutes civilization, with all ies appliances for satisfying 
human wants and mitigating hpman sufferings, all its incitements 
to thought and spurs to action. IV should be the end of government 
to assist in accomplishing the objects of organized society. There 
must be constant ? " justments of governmental assistance to ' no 
needs of a changing social and industrial organization. Not license 
of interference on the part of government, but only strength, and 
adaptation of reg'dation. The regulation dhat I mean is not inter- 
ference: it is* the equalization pf condit’ons, so far as jiossible, in 
alf^b^aiiches of^endeavor; and the equalization of conditijjpr 
very opposite of ipterference. 

1523^ Every rule of development is a rule of adapta^n, a rule 
for meeting’^the circumstances of t^ie case ; but the cijcumstances 
c;f the case, it must be remembered, are hot, so far as government 
is concerned^* the circumstances of any individual case, but the 
circumstances of society's case, the general conditions of social 
organization. The case for^^lCjy^ty stands thus: the iudividual 
mist be assured the best means, the best ml fullest opportunities, 
for complete self-dieveltfpment : in nu\^her way can society itself 
gain variety and strength. But one cf the most indispensable 
conditions of ’’opportunity for self-development govdlrnm^t alone, 
society’s controlling oi%an, can supply. AlPcombinations which 
necessarify crealjfe monopoly, .which necessarity put and keef/ in- 
disp^msable ^eJbs oA industrial or soRal development in the 
hands of a few, wd those few, not the fe^ selected by society 



634 


THE OB.TBCTS OF GOVERNMENT. 


itself, but the few selected by arbitrary fortule, must be under 
either the direct or th^ indirect control of society. To society alone 
can the power of dominating by combination belong. . It cannot 
suffer any of its members to enjoy such a power for their own pri- 
vate gain intiependent^y of its own strict rpgulation or oversight. 

1524. Natural Monopolies. — It is quite possible to distinguish 
natural monofiolies from other classes of uifdertakings ; their dis- 
tinctive marks are thus enumerated by Sir T.^H^^Fafeer in his 
excellent little volume on Tlif State in its Relation to Tiqde which 
forms one of the well-known English Citizen series m 
“ 1. What they supply is a necessary,” a necessary, that is, to 
life, like%;^er, or a necessary* to industrial action, like railroad 
transportatiXi. 

^‘2. They occupy pecuftarly favored spots or lines of land.” 
Here again the best illustration^ is afforded by railroads or by 
telegraph lines, by water- works, fete. 

‘‘ 3. The article or convenience they supply is used at the place 
and in connection with the plant or machinery by which it is sup- 
plied ^ ; that is to say, at the favored spots or along the favored 
lines of land. * 

^'4. This article or Convenience can in general be largely, if not 
indefinitely increased, without proportionate increase in plant and 
that is to say, the initial outlay having J;)een mad^ fhe 
favored spot or line of land having been occupied, every subse- 
quent increase of business will increase profits because it will not 
proportionately, or anything J,ike proportionately,*, increase the 
outlay for services or ma(!hinery needed. Those whfe are outsidfe 
of the established business, therefore, are upolji.an equality of com- 
petition neither as regards available spots or lines of land Ror as 
regards opportunities to secure l:{jv«jness in a competition of rates. 

5. Certain and harmonious arrangement, which can only t)e 
attained by unity, are pai6mount consi^IeraKons.” Wide and 
systematic o^*ganiza\ion is necessary. ; 

V • * ‘ ^ t 

15251^ Such enterprises invariably give to a limited number of persons 

the opportunity to command certain necessari^’s of life, of comfort, or of 
industrial success j,gainst their fellow-countrymen jkd for •their own 

I 1 F. 71. Sir Thomas Farrer is Permanent l^cre&ry o]^the*^nglish board 
of Ti^e (sec. 876). 
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advantage. Ojice t^sta'olished ia any field, there^can be no real coinpetl 
^tion between tli^ n "aral thojje who would afterwards ejiter that field. No 
agency should be .',\iUered tc^ have auch control except a public agency 
which may be compt llc ^l by pufilic opinion to act without selfish narrow- 
ness, upon perfectly equal conditions as towards all, or some agency if^oit 
which the government m^y keet> & strong hold o^ reguladoa. 

. ' » 

1526. Control not necessarily Administration. >> St>ciety can by 
no, means '•affofd -to allow the use for prWate g.an and without 
regulation I of undertakings necessary to its ^ wn healthful and 
efficient oj^^ration and y tjt of a sort to excl ' Je equality in compe- 
tition. Experience has proved that the self-inteiest i^f those who 
have controlled such undertaking® for private gain is n6t coinci- 
dent with the public interest; even ewlie,h"endd sel^iftiterest may 
toften discover means of illicit peciiniai’J advantage in unjust dis- 
criminations between individuals in the use of such instrumentali- 
ties. But the proposition that the government should control 
such dominating organizations of capital may by no means be 
wrested to mean by any necessary implication that the governme 
should itself administer those instrumentalities of economic detion 
which cannot be used except as monopolies. In such cases, as Sir 
T. H. Farrer says, “ thei'<* are two great alt-fmatives. (1) Owner- 
ship and marvagenient by private enterprise and capital under 
regdl|tion by tl^e state. (2) Ownership and management by Oev* 
ernment, central oj local.” Oovernraent regulation may in most 
cases spffice. Indeed, such are the difficulties in the way of estab- 
lishing and m^jintaining ca- ’.-fill busine^ m magement yn the part 
of» government, that contr?J ought to be preferred to direct admin- 
istration in BB many^cases as possible, — in every case in which 
control without adiuinistr.'jtion can be iiiade eflPectual. 

. 1527. Eqi^alization of Gomgej^ion. — There are some things 

outside the field of natural monopolies in w'lich indivi<^al action 
cannot secure equalizati^i of the conS^I ' ions of competition; and 
in these also, as in the; regulation of nn lopoliSs, the ^practice of 
gewrernments, f)f our own as w’^elFas of others,* has b^en decisively 
on the side of governiAental regulation. By forbidding child 
labor, hy &*upervi6ing the sanitpy conditions of^actories, by lir.iit- 
ing tj/ie ’empteyident ^f Women in occupations hurtful to their 
heajth, by instituting official .tests of the purity or the quality of 
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goods sold, by limiting hours of labor in certaii trades, by a hun* 
dred and one limitations of the power of unscrupulous orheartleiBS 
men to out-do the Scrupulous and merciful in trade or industry, 
government has assisted equity. Those who would act in mod- 
eration and good con^ience in caseS^ wher/3 moderation 'and good 
conscience, if indulged, require an increased outlay of money, in 
better ventildted buildings, in greater carb as •to the quality of 
goods, etc., cannot be** expected to act upon Iheij* pAnciples«so 
long as more grinding conditjjons for labor or a more unscrupulous 
use of the opportunities of trade secure to the uncons»’entious an 
unquestionable and sometimes even a permanent advantage ; they 
have oniy*the choice ol denyitfg their consciences or retiring from 
business, i'll scores of such cases government has intervened and , 
will intervene; but by wJry, not of interference, by way, rather,* 
of making competition equal between those who would rightfully 
conduct enterprise and those who basely conduct it. It is in this 
way that society protects itself against permanent injury and 
deterioration, and secures healthful equality of opportunity for 
self •‘development. 

1528. Society greater than Government. — Society, it must al- 
ways be remembered,*'is vastly bigger and more important than 
its instrument. Government. GQvernment shouldt serve Society, 
by^no jpeans rule or dominate it. Government;, should ijof be 
made an end in itself ; it is a means only, — a jneans to be, freely 
adapted ^ advance the best interests of the social organisnai The 
State exist^ for the sake of Society, not Society for the sake of 
the State. 

1529. Natural Limits to State Action. -^And that there are 
natural and imperative lim,its to state sfstion no one who sopiously 
studies the structure of society;^<>«p doubt. The limit of state 
functionsr is the limit of necessary cooperation on the part of So- 
ciety as a whole, the limit^toeyond whiclr’such‘'combination ceases 
to be imperative for the public good and becomes merely con- 
venientifor industrial or social enterprise. CoSperation is neces- 
sary in the sense liere intended when il is indispensable to the 
eqdalization of tl^e conditions of e^ndeavor, in(flspensdble to the 
maintenance of uniforiA rules of individiiil ri^htsf and relation- 
ships, indispensable^ because to omit it would inevitably be to 
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hamper or degrmie ^ome for the advancement of others in the 
>scale of wealth social standing. 

1630. .There are relatioryi in ^liich men •invariably have need 
of each other, in Which universal cooperation is the indispensa- 
ble condition of even tolerable existanc9« Only some universal 
authority can make opportunities equal a5 betwe^m man and man. 
The divisions of lalnor and the combinations of coBamerce may for 
the mosu pai^ bB left to contract, to freo»indiviuual arrangement, 
but the^ Equalization of -the conditions whiol' affect all alike may 
no mored)© left to individual initiative o&an may the organiza- 
tion of government itself. Churches, clubs, corporations, frater- 
nities, guilds, ^partnerships, unicMis, ha\ for their efids one or 
another special enterprise for the development of'^dlan’s spiritual 
or material well-being : they are all ore or less advisable. But 
the family and the state haye as their end a general enterprise 
for the betterment and equalization of the conditions of individual 
development : they are indispensable. 

1631. The poi])t at which public combination ceases t« be 
imperative is not susceptible of clear indication in ‘general 
terms; but it is not on that account indistinct. The bounds of 
family association art* not indiotinct bttjause they are marked 
only by the- immaturity of the young and by the parental and 
filial affections, — things not all of which are defined ^ the^law. 
The rule that the state should do nothing which is equally pos- 
sible under equitable conditions to optional associations is a 
sufficiently clear line of distinction' be u ween goveynments and 
corporationVl. Those w lio regard the State as an optional, conven- 
tional union simp^, a mere partnership, open wide the doors to 
the vjorst forms of socialism. tJnless the state has a natuic which 
•is quite clearly defined bi^h^t invariable, universal, immutable 
mutual interdependence which ruus be^’ond the family relations 
and cannot be sa«isfiecl^ by family ties, we have absolutely no cri- 
terion by which we (Spin limit, except urbitrafily, the activities of 
the state. The criterion supplied by the native necessity of state 
relations, on the other- hand, banishes such license of state action. 

X^2. Thg state, for insta.ice, ought not to supervise private morals 

Is^cause they oelong*^ tlie sphere of separate individual responsibility,* 
jnot to the sphere of mutual 'dependence. Thought and ccnscience art 
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private. Opinion is optional. The state may interv^ie only where com* 
mon action, uniform lapv are indispensable. Whallver is merely con^ 
venient is optional, ai d therefore hot an Affair for The state. ^ Churches 
are^ spiritually convenient ; joint-stock companies are capitalistically con- 
venient ; but when the st^te constitutes itself a church or a mere ^business 
association it ^nstitutes 1 niAiopoly no better than others. It should do 
nothing which is not in any case both indispensable to social or industrial 
life and necess&rily monopolistic. 

1533. The Family and the S^ate. — It ia the proper objwt of the 

family to mould the individual, to form him in the perkd of im- 
maturity in the faiths of religion and in the practice of morality 
and obedi&hce. This period of* subordination ov^r, he is called 
out into an Vndependent, sdlf-directive activity. The ties of 
family affection still bind •niin, but they bind him with silken, 
not with iron bonds. He has left Ijis ^ minority ’ and readied his 
‘ majority.’ It ip the proper object of the state to give leave to 
his individuality, in order that that individuality may add its 
quota of variety to the sum of national activity Family disci- 
pline is variable, selective, formative: it must lead the individual. 
But the state must not lead. It must create conditions, but not 
mould individuals. It5' discipline must be invariable, uniform, 
impersonal. Family methods rest, upon* individual inequality, 
state methods u[X)n individual equality. Family or^.er rests 
tutelage, state order upon franchise, upon privilege. , 

1534. State and Education. — In one held the state would 
seem at first ^sight to usurp the/amily function, the fleTd, namely, 
of education. But such is not in reality the case. Education 
the proper office of the state for two reasons, Iboth of which come 
within the principles we have.been discusiing. Popular educmtion 
is necessary for the pre^servation odMsthr'‘=ie conditions of freedom,* 
political airi social, which are indispensable to free individual 
development.^ And,^’n the ^cond place, ffio instrumentality less 
universal in its power and autho|*i^y than government can secure 
popular e^yUcatibn. In brief, in order to secure popular educatiort 
the action of society as a whole is necessar^ ; and popular educa- 
tion fs indispensablq«to that equalization of the co?tditions of per- 
«jonal development which we have taken to Ae th% proper ob^ct 
Df society. •• Without jv'pular education, moreover, no governtnent 
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which rests uf)on '^oniilar acoion can long endure : the people must 
he schooled in ch 4 knovModge, and if possible in the virtues, upon ■ 
which the maintenance aiu^ success of free® institutions depend^ 
No free government can last in health if it lose hold of the tradi< 
tions of*its history, and in tlie public s^hoftfs these traditions may 
be and should be sedulously preserved, cav' fiilly j eplanted in the 
thought and consciousness of each successive geneftition. 

• 1535. fiistjpicfal Conditions of Goyornmentai Action. — What- 
ever vi^4 be taken in eiydi particular ease of the rightfulness or 
.advisability of state regulation and contr^ ’ f>ne rule there is which 
may nol be departed from under any circurnf anccs, and that is 
the rule of hiaiiorical continuity# In politics nothing radically 
novel may safely be attempted. resv It of valfVfe can ever be 
reached in politics except through rlo^ and gradual development, 
the careful adaptations and nice modifications of growth. Noth- 
ing may be done by leaps, ^fore than that, each people, each 
nation, must live upon the lines of its own experience. Nations 
are no more capable of borrowing experience than individuals u-e. 
The histories of other peoples may furnish us with light, Ifht they 
cannot furnish us with conditions of action. Every nation must 
constantly keep in tou< h with it’ past; itecannot run towards its 
ends around ^harp corners. • 

^§36. Surngiary. — This, then, is the sum of he whole master ; 
the end of goveryment is tiie facilitation of the objects^f society. 
The jrule of governmental action is necessary cooperation. The 
method of *pplitical dcve-'^pmeiit is cdlise >rative adaptation, shap' 
ing old hattts into new ones, mofrifyiirg old means A accomplish 
new ^ds. 
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SUPPI^iMENTARY TO THE TOPICAL < \LY8IS. 
[T& refer|pces ar#to BeotioQi^ 


Accoonts, French Chamber origi- Appeal, French Courts of, 472; the Eng 

* nated, 378, Pruavian Supreme Cham- p lish Cc'^irt of, f^22. 

her of, 677. Ajj^eals, U. S. 1 ider^ Courts of, 1311. 

Achwans, supremacy of, in Homeric Archoi* creation of^the office of, in 
times, 78. At^A-ns, 119; number of archons in- 

Adaptation the rule of political action, (‘.reased to nine, 120; the, Eponymws^ 
1435 et seg., 144:&-1448, 1536. # 120 ; the, 120 ; the, PoZemar- 

Adjudication as a source of Law, 142f, cAu«, 120 ; the Thesmothetm^ 120. 

1422. Areopagus, the Senate of the, rela^icms 

Administration, organization of Greek, of Solon to, 134; powers of, curtailed 
159 ; sphere of imperial, in Germany, by Ephialtes, 153. 

530, 542-555. Argos, supremacy of, 80. • 

Administration and legislatioor under Aristocracy, English and ancient, con- 
modern systems, 1384-1380. trasted, 1403. 

* Administration,* the, of Die Prussian Aristotle’?* analysis of the forms of gov- 

Goverument District, 000-003 its erntnent, 1395, 1390 ; his cycle of de- 

President, OU^; its methods of work, genaacy and revolution, 1397 ; in the 

00^. • light of the modern facts of j^litics. 

Administrative Court.s, French, nio, 409; 1^ et seq. ^ 

Prdssian, 626-628 f Swiss, 727. Army, ref-^rm of Roman, by Servius, 

Admiliistrative system of the Frankish 162-165 : place and poy^ of Riunan, 
monarchy, *4^7 et ^eq. uiMev .le Empire, 22*^ administra- 

^gean, Greeklsettlement of. 17. ' tion^or German, 5630 Swiss federal, 

Agricii^ture, English Boar<i of, 877;! 080; the Austro-Huflgariaii, 750; in 

Departmentaof (U.S.^? 1.350. j Sweden and Norway, 806. 

Alexiuider, Hellenizatiou of tha East by, Arrondi Jtemeni, the French, 347 , 8cru~ 
88. • Mn d\ 402, 4.55. 

’ Amendmentiof French constiti^on Arrondissemeiital Council, French, 455. 

* 410, 411 ; oi the German constitution, Arsenals Snd dockyards of the United 
499 ; of the Swiss federal 098 ; of the j fitati . , 1269. 

Swedish coustitutiSu, 82^ of the Nor- | Am. 'es of Confederation, the, 1068. 
wegian constitution, 8.30; of American Ar^a , the, fftmily, 0-8. 
state constitutions, 110l-1107 ; of tkei Aryan Races, the, tVeir significance ia 
American federal, 1262. the history of go^rnmejt, 2, 3. 

America, the English odKupatiou of, Asia Minor, settlement of the coasts of, 
1032. hy the Greeks, 67. ^ 

Amphiol^yoiiy. IJieJ^elphic, 76^ Assemblies, fhe colonial, in Virginia, 

AiriagerichtM^ Prus.sirf^ 618, 619, 625. 1047? their development, 1066, 1067. p 

ijipceBtors, primitive worship of, 26. Assembly, the Athenian ^pulaii*, insti* 
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tuted by Solon, 132; payment for j 
attendance upon the Ath|nian, 155: 
the Spartan, 109; summoned by the 
Ephors, 111 ; relations of, to Lycur- 
gus^llT; the French Constituent, 'of 
the Revolution, 388, 390; French con- 
stituent, of 1871*-1876, 394 ,<he French 
National, 399. 410-417. 

Athens, see Topicq/ Analysis ; tenure of 
property in, 1500. . 

Audit, Court of, French, 469. • 

Auditor, The, of au Americau state, 
1202, 1204. . , « 

Augustus, transmutation of republican 
into imperial institutions by, 214-219. 

Australia, tlm governments o^l023. 

Austria, ori^nated in Ostmark, 481 ;*i 
won by Rudolpl/of Habsburg, 482 f in | 
the German Confederation, 48%* out ' 
of Germany, 492 ; see Topical Analysis. 

Authority, government rests upon, 1387. 

Baden, relations of, to other German 
States, 487, 491, 49:1, 496. 

BailUy use and development of office of, 
in France, 380, 381. 

Ballot, The, in the U. S.. 1146. 

BasileuSj the archon, 120. 

Bavaria, relations of, to oth%r German 
States, 487, 491, 493, 4iK) ; independent 
administration of railways, 546; in- 
deprndent postal and telegraph ser- 
vice, 551 ; « d military administration, 
553. 

Benefice, the feudal, 305; in England 
and Franc% 309. 

Berlin, government of, 616. 

Bernadotte, 789^ 

Bluntschli, Dr. J. C., definition of a 
state, 12. 

Board of Trade, the English, 876. 

Bohemia, acquisition of, by Austria, 

732; history of , 740-742. « 

Bonapartists, French, 394. 

Boroughs, English, represen tation^of, 
in House of Qnmmous,f’848, 850, 891 ; 
geographical reUtions of, to counties 
in parliamentary representation, 893; 
*County* boroughs, 955, creation 
and constitution of, 989-992; judicial 
states of, 993 ; classes jbud powers of, 

^ 995-1000; and urban districts. 1001; 
American, 1246 et seq. 

Bosnia, 737, W31. 


Bourgeoisie, gift df. by French kings, 
362. 

Brandenburg, the f dark, 481 et seq. 

Budget, the national; in England, 880; 
the county, 971-973. 

Budget Committee, the Frencl^ 434. 

Bundesgericht, the Swiss, see Federal 
Court. • 

Bundesrath, the German, its composi- 
tion and character, 500; representa- 
tion of the stated iia 501 1 functions 
of, 504-509, its organizati^, 510-515. 

BuvdesrSth, the Swiss, sec/ Federal 
Council. « •Kts 

Burke, Edmund, on the develd^ment of 
the colonial assemblies in America, 
1066. * 

Cabinet, the French, 419, 421 ; the Eng- 
lish, its origin, 856; stages of its de- 
velopment, 857 ; history of ministerial 

• responsibility, 858, 859 ; as Executive, 
860, 889; the Sovereign not a member 
of, 861 ; position of, 862 ; appointment 
of, 86.3; its composition, 864-867; its 
parliamentary responsibility, 868, 869 ; 
its legal status, 870; its function in 
legisration, 871. 

Cfflsar, Julius, place in Roman constitu- 
tional history, 216. 

C^ada, the Government of, 1016-1022. 

Cantonal Legislatures, the Swiss, 644’- 
649; Executives, in Switzerlandf 650. 

Cantons, the Frewdi, 456; the 
governments of, see Topical Anf^lysis. 

Capets, concentration of feudal power 
by the, 323, 362, 371, 372! 

Carolingians, rise and* influence off 
322. . ^ 

(Jassation Court, ‘the French, 472; courts 
of the^wiss cantons, 705; chpimber 
of the Swiss federal coujt,*726. 

(5SfSSW, Roman, 191. • ^ 

Centuries created by Servius, 163 ; par- 
ticipate ill; the ohoice of consuls, 165- 
170 ; later civil functions of, 205. 

Chambers, French, sovereignty of, 399; 
as National Assembl^ 410-417; gow 
emment the, 435 ; in case of unlaw- 
ful dissolution of, f09. « 

Chai^ellor, the Imperial, in Germany, 
533-539; in |he B%ndem^ath, 510^511, 
540 ; and Ae Vice Chancellor, 1i41 ; 
the*SwiBS federal 685. * 
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Chancellor, the Tjord, ir. Ilnglanrl, 888, 1 Classes, th? four property, created by 
925. ‘ ' Solon, 128; the five property, created 

•Chancery, English i.nntt <if, its origin, by ServiAs, 163; non-dtizen, in Athens,' 

847 ; division of thk High Cdbrt, 920,* 167 ; in S^rta, 104 ; in Rome, 17gi 

921. ‘ ^ constitutional influence of, in Rome, 

Change, principles of, in primitive so- 177-190; in general in ancient ];A>litic8, 
ciety, 80, 32-41 ; effected by conipeti- 244^ 

tion of customs, 33, 34;*by migration Cleisthenes. reform!’ of, in Athens, 141** 
and conquest, 30, 37 ; hf imitation and 148 ; sm ess of constitutional meas- 
by individual ini*iativ|, 39, 40. ures of, 149; n-w Citizens introduced 

Charles t^ Great promulgates version , by, 14%^ legi^..;^on of, witli regard to 
of the ^masf Law, 2t)7, 321; estab- demo's, 143 : ii«\r tribes of, 144; new 
lishes i|fioly Roman Empir'',’ 320. ^phratries, '*5; expansion of jury 
Charters, American colonial, 10n0-fb52; court:, lf7; ostra ism, 148; effects of 
and cpnstitutions, role of.^'iu modern reforms of, 

political development, 1368 ei seq. Code, the, of Draco, 122-126; the first 
Qhoice in the development of institu- » Roman" the XII. Tabled 263; the, of 
tions, 20; of rulers a step of develop- yhervj >siu8, 2K0, of Justinian, 

ment in primitive society, 40. 280 of Alaric, 297, 326 ; of Sigismnnd, 

Church, the Roman Catholic as a unify- 29f , of Napoleon, 337, 342. 

ing force in the Middle Ages, 318, Codrus, the last king of Athens, 118; 
319. ‘ • » ’ family of, in the archonship, 119. 

Circle (County), the Prussian, 606-610; ; Colonial, expansion, 1011 : Eng- 

the basis of local government, 611; j lish, policy, 1012-1014; courts, powers 
its Committee, 607, 627 ; its Diet, 608, | of, 1024, 1025 ; governors, powp’ of, 
609; the Austrian 6 iiancial, 773. 1027; organization in Neio JSnyland^ 

Cities, Imperial, of Holy Roman Era- 1040 ; expansion without separation in 
pire, 483 ; Prussian, govcrnnent of, the South, 1044 ; society in the SoutA, 
613-617 ; English, govornirient of, see ^ 1045. 

Boroughs; American, 124(i et Colonies, English, government of, sea 

their organization, 1261-1£‘S3. Topical Analysis ; in New England, 

Citizen, appro^h of the ancient Grftek lOSo lOlO; in the South, 104%-3048; 
oi^Romaii, to qpmpletf membership of the Middle, in America 1049; devel- 
the state, 62. opment of constitutional liberty in the 

Citizenship, begins* to be dissociated American, 1056-1058; their political 
from kinship, 243; Roman, and the sygipatby, 1059; separaJVness of theii 
law, 272; in^ie Cerman En tire, 556, , go\ern.iientB, 1066. 

1124; in Switzerland, 66o, 1124; in i ^Jolonics, tl.o Greek, jLnd the Greek 
^Au^ia-Hangary, 760; m Sweden ' colonial system, 70; constitutions of 
ATorway, 806*; in the*t^.iS., 1119, 1120; Greek, 71, 72; law of constitutional 
elements of confusion toucl^iig, 112?; muditication among Greek, 73. 
natfrali^atiou, 1122, 1123; under a Cofiirabia, District of, 126f>, 1268; the 
confederation , 1125. courts oj, 1.319, 1320. 

’City,’ the ancient, at first a confeder- i ( ‘omita*'n the Teutonic^ 290, 293; and 
ate centre, 49-52; conj^asted with j feudal relations, 309. 
modern centres or population, 49; a | Comuia curi\ta, 160; ^elects Tribunes, 
confederacy of ‘houses^’ 61; religion ^ 178, survives chanues, 205; centuru 
of the, 56 ; decay of the antique, 57 ; ata, creation and ^Tiaracter, 163, 165 ; 
absorbs its constituent parts, 59-61; chooses consuls, 166-168 ;4ater powers 
the, of Solon, 118; the, fbe centre of of, 206; tributa absorbs legislative 
ancient politics,^! . so vereiguty . 205. 

Civil Service Rqfomi, 1330-13^ ; tlom- Comm|pdatio?, feudal, 310. 

mission, 13^. ^ Commerce, Interstate, regulation of, lif 

Claims. U.S. Court of. 1312. . U.S.. 1116. 
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CommiSBion, the French Departmental, ‘ Connecticnt, Charter of ^1051. 

453. ^ Conquest, effect oi on race habits and 

Committees, French legislative, 431>434 ; ^ institytions, Si ;ieffect8 of, on Roman* 
« of German Bundetrathfsii; of Ger- * coD|titution, 17u, 199-203;, effects of, 
msa^Beichstag, 526. upon Teutonic institutions, 300-303; 

Committees, Standing, in ^American effects of, upon Teutonic institutions 
state legislatures, 1141, \H2 \ «>f the in Rhgland. 834. * 

federal Senate (U.S.), 1280-1283; of Conctfia pfe&ig, 181, 186, 205. 
the federal Houu of Representatives Consilium tributum plebis elet^ Trib- 
(U.S.), 1293-1298. , nnes, 181. 9 • 

Common Law courts, in American Constantine, goverime||ital ffsforms o^ 
states, 1151-1162. 233-237 ; separation ^f iiivil from 

Common Pleas, English Cpurt of, iSs nylitar^ command by, 233, ^Ibrritorial 

origin, 847. division ^of the Empire lip, 233-236 ; . 

Commons, House of, its origin, 954; its civil provincial officers under,«233-235 ; 
original character, 890; cqpnty and military provincial officers under, 236; 
borough iS^resentatives in, 891 re-^ household offices efcablished by, 237# 


form of representation in, 894-9P0; 
election and term of, 901-904 ; ^sum- 
mons, electoral writ, prorogation, 905- 
908; organization of, 909; hall and 
seating of, 910. 

Communes, mediseval rural, in France, 
357 ; the modern French, their organi- 
zation, functions, etc., 457-467; the 
Prussian rural, 612 ; the Prussian city, 
J613-618; the Swiss, 660-662 ; the Aus- 
trian, 773, 774; the Hungarian, 782; 
the Swedish, 821 ; the Norv^gian, 829. 

Competition, Equalization of, 1521. 

Comptroller, the, of an American state, 
Vm, 1204. 

ComptrollerA^eneral, position and power 
of, in pre-revolutionary France, 386. 

Conceptions, certain legal, universal, 
1449. H ^ 

Confederacy of the Rhine, 487-489, 49(y 

Confederation, principle of, in primitive 
society, 48-52; a, contrasted with a 
modem federal state, 1372-1376. 

Confederation, the Swiss, its emergence 
in (Germany, 484 ; the German, of l8l5, 
489; the North German,, 491; the 
American, qjE 1781, 1067 ; its constitu- 
tion, 1068 ; its weakness, 1069 ; cit^jn- 
ship under a, ^25. / 

Conflict of Laws in the U.S., 1108-1114. 

Conflicts, Frencl\ Tribunal of, 475; 
Prussian ^urt of, 628; $;wis8 Federal 
Assembly as a court of, 701. 

Congvsss, the, of the Confederation, 
1067-1169; of the U.S.^ 1273 ^ seq,; 

* Acts, of, 1299-1305 ; and the Execu- 
tive, 1283, 1334, 1335v 


Constituent functions of governments 
1478, 1496-1503. 

Constitution, Spartan, 101 et seq, ; an- 
cient Roman, 164 ; tendencies.of later 

• Eoman republican, 204-206; the 
French, framing of, 39() ; character of, 
398, 399; amendment of, 399, 410, 411- 
414; the Swiss, 635; its character, 
636-638; its indefinite grants, 639; 
its guarantee of cantonal coustitu- 
tionsf 641; its amendment, 698; 
Austro-Hungarian, of 18f>7, 743, 745; 
the Swedish, oscillating development 
of, 788; Its amendmen|, 821 ; the ATor- 
toegian, 790, 791 ; its amendment, 83} ; 
the English, 911; (ST the U.S .0 and 
colonial preoedeyts, 1071-1073; char- 
acter of the government formed'by it, 
1074 et seq. ; powers granted hf it to 
the federal governmen^'^ *1092 ; powers 
withheld by it from tie states, 1093^ 
powers left b^v it to states, 109*, 1095; 
its general character, 1062 ; its amend- 

* ment, V62. ^ 

Constitutional development, English, as 

«^mp fed with America^, 1060 et sea. 

Constitutions, Greek, 1($0; Americwa 

state, n^-conB{itutional provisions 
in, 1096-1099, 1130; amendment of, 
1101 - 1107 . ; 

Consuls, Roman, creatidh of office o(, 
166; chosen by Comitia Centuriata, 
166-168; relations of, to ^Senate, 171, 
17!^ steps iowardta the adlnission of 
pl^iaAs to office of, 192; under the 
Empire, 213^216, 2% ; of Italian tcMms, 

m 
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Contract, absence of the ilea of, from 1090, 1322^ the, of American states, 
primitive socfety, '3; K j, theory of 1147-1172; of the U. S., 1310 et seq.; 

’ the origin of goven j.ient, 14 . their pro#Bdure, 1321. 

Control, Central, ovejiocal adnAnistra-| Crete, power and institutions of, 79. 
tive bodies in Franr*.*, -iM, 456f 464- Criminal law, diversities of, in U.S.,* 
467 ; in England, 999, 1000, 1003, 1009 ; 1112. • 

in AmeS'ican state governmentst 1184- Croatia, aJauired by Austria, 735. 

1188, 1206-1208. • Croatia-Slavonia, gt-.eriiment of, ^83. 

Control hot necessarily atiministration, Crown Colon. cs, govr*rnment of the pres- 
1626. • I ont Engl 1 ill, 1027 : ia America, 1065. 

^nvenien^es of so|^ety, the, adminis- Crusadef, tlie, an ' the modiioval town's, 

* tration (^, byi^e state, 1509. 363 ; anJl the meaiJeval French mon- 

Corporatipas, law-making by, 1428; archy, 372. 

regulati^of, by the state, 15f>7. * (Str/c'f. th^^^oman, confederate part In 
Corpus Juris CivilU, 281, 282^; study of, early poi. ics, 60; exclusive Assembly 
in the Middle Ages, 281, 328; subsidi- of {Comifia cn. ^afa) , elects Tribunes, 

*ary authority inIGormany, 343. !• IW; sui^ives change, 20Si 

Council of Elders under patriarchal Custom, ^^he reign in primitive so- 

presidencies, 44, 45 ; the Spartan, 108 ; netV; 27, 28; aiiSr written law in 
election to Spartan, 110; probouleutic \ Frii <.e, 327; local, and Roman law 

legislative functions of Spartan, id^; in Franco, 337-342; as a source of 

judicial functions of Spartan, 108, law, 1417, 1418, 1429, 1430. 

113; associated with early Homan Customs, differences of, in primitive 
kings, 160. society, 31; antagonism between, 32; 

Council of Ministers, French, 419, 422; competition of, 33; prevalence of su- 
Prussian, 676. perior, 34. 

Council of State, the French^ originates Czar, the, of Russia, nature of His power, 
in Feudal Court, 377, 378 ; its ^velop- 1 1439, 1446. 

ment and differentiation, 378 ; its com- | 

position and functions, 46J' ; the Dalmatia, •acquired by Austria, 736. 

Stan, 575; the A^oncfif/t(7n.,i622-824. Danes, The, 784. 

Council of states {Stdnderath)^ The Decen ’ Irs, The, 253. 

^S\||ss, its composition. 693, 691; its Delegations, the A ustro-Hungari^fti, 755. 

functions, 6t»6-1598. Delos, the Confederacy ofTawd its influ- 

Couiibils, the Engjish County, their euce up* m the position of Athens, 82; 
conititutioii, 957-961; their powers, transmuted into Atheniw empire, 84. 
964,974; Ai^ricstii city, 1251 Delphi, c atre of an amjdiictvony, 75; 

County, the English, and lUe Saxon!* influence of the Oraejk^ at, 77 ; seat of 
.Kiq^om, 8^16; representaiion of, in ! religious games, 81. 

House of Commons, : geographical . Denies^ new a^ rangement ana coinbina- 
relations of, to boroughs in parliA- ti(>n of, by Cleisthencs, 143. 
meftarjb representation, 851, 8i)3 pits (l>eople), the primiti\ Greek, 

historical kootage, 942 ; ear^^evol^ composition and character of, 48. 

• tion of its* organs, 943; see ropicafjDemocrat^jitspresentandfutureprev- 

Ano/ysw; the, in the 1340-1242; 1 ^enf ,1404; the mr#Iern, different 
in the South, 104<?, 124^ where the - in "ovm frmn the ancient, 1405 ; and 
township exists, 1245. ^ a!.-* itrtaftiro, 14^; growth of the 

County Courtsf the English, at preseat,^ democratic id»‘a, IW. 

927-929; the ancient, 942, 943. l>enraark. with^weden and 

Courts, the English law,4heir deriva- Norway, Twi. 
tion, 84ff ; thei|^present composition De^iartmcnts of Administration^ func- 
and jpri8dictb)n^919 et seq^: jlbwers tions of Flrouch, 43^1; the (ferman 
ol{ English Colonial, id^; iuterpreta- impSrial, 630-654 ; the Prussian^ 573^ 
Itiua of fAderal law bv American state. the Swiss federal. 672-674: tke Com* 
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mon, of Awtria-Hungafy^ 749; and 
the Delegations, 755; the Austrian, 
762; the Swedish, 815; the Norwe- 
gian, 824; the Englis?^ 873 et seq,;» 

• American federal, 1336-1361. 
Depastments, the French, organized by 
Napoleon, 390 ; their presei^. or^niza- 
tion, 442-454. * 

Deputies, French Chamber of, composi- 
tion, etc., of, 40^-404; dissolution of, 
•by President, 415-418. 

De-^ialization, modern, of\he state, 
1492. 

Development of government, probafTie 
early, see Topical Analysis; continu- 
ity of, 1352; order discoverable in, 
1364 ; cou%e of, in the anc^nt w^rld^ 
1354; England’s contributions to, 1^156 
et seq. ; contrilfitious of the Komtins 
to, 1357 et seq. * 

Diet, Hungarian, 778-781. 

Diocletian, division of Empire by, 231, 
232. 

Discipline, the Spartan state, 114, 
117. 

Discussion begins to determine institu- 
tions, f45; scientidc, as a source of 
-^Law, 1426. 

Dissolution of French Chamber of Dep- 
uties by the President, 41.5-4tl8. 
District, Prussian Government, 699-604 ; 
its Committee, 604, 627 ; the Prussian 
Magisterial, 611 ; Courts, Prussian, 
618 et se(fT; Courts, Prussian Supe- 
rior, 618 et seq, ; the Svriss, 669; Eng- 
lish locaL government, rural, 984 ; 
urban, 986 1 women voters in Eil^lish, 
987. I ^ 

District Attorne^, the U.S., 1317.** 
Divorce, conflict of laws touching, in 
U.S., 1109, 1110. 

Domains, Prussian Chamber of M’^ar 
and, 561 et seq., 600; fusion of the 
administration of War anf^ Domains 
in Prussia, ; Chambers, Prussijvn, 
803,864. , '■ 

Draco, his code, f 22-126. *..1 

Durham, Lord, in\^anada, 1014. 

f 

East, Helledization of, bf' Alexander, 
88; character of Greek civilization in 
the,'*89-90. r 

^onumic Council, the Prussian, ^«78. 

* Economic laws,’ in Sweden, 796. 


Economic rdlations of Austria and HuU'* 
gary, 763. 

Edict, the Prsetorte, 260; of the Boma» 
provincial governors, 268 ; codification 
of the, 279. 

Education Department of the English 
Privy Council, 883, 1007. • 

Education, Public, plan of, in England, 
1008; a function of the stfrte, 1611, 
1634. I ^ 

Elders, Council o^ under |>atriarchal 
presidencies, 44, 45;^ss ^ separal!^ 
powerSa^OO; the Spartan ^uncil of, 
108 ; election of Spartan, HO ; judicial 
functions of the Spartan^cpincil of, 
108, 111, 113; probouleutic legislative 
functions of, 108;iioss of importange 
by, 243. 

Elgin, Lord, on the powers of English 
colonial governors, 1019. 

Fmperor, the Austrian, as Emperor- 
15-ing, 746-748 ; as monarch of Austria, 
* 761, 765 ; power of, to legislate in 
recess of Beichsrath, 770 ; as King of 
Hungary, 775. 

Emperor, the German, 497, 498; shares 
sovereignty of the Empire only as 
Kin^of Prussia, 500. 

Emperor, the Roman, creation of office 
and powers of, 214-218; nationality 
of later iiucumbents of office of, 226. 
Empire, Athenian, 84.^ ' 

Empire, the German^ origination TA 
present, 493, 496 ; government (u, see 
Topical Analysis *• 

Empire, *Holy Roman,’ establiskment 
and influence of, in Mji^dle Ages, 320, 
321 ; influence of, on s^ead of Roman 
law in Germany, 343; history^nf, 34(f 
et seq, \ 

Empire, Roman, establishment of, 209, 
2^1-218^ causes which led tp, 2db-212; 
^growtji of new offices um!er, 222, 228- 
230, 233-238; division of Roman intJU 
Eastern and Western, 90, 99, 239, 240 ; 
effect of,<pon ^litics, 248; unifying 
influence of the Holy Roman, in the 
tMiddle AgeS, 320, 321. ♦ 

England, entrance of Roman law into^ 
349, 350. 1 

English, the, and <^e Rdmans com- 
paxjd, 1:157-1369; contrasted/ 1360, 
1361. ' ^ 

English institutions, adaptation of, jn 
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America, 1033^1034 1060 aegr. ; grew tinguishing marks of the modern, 
by consolidation . K ' *1 . , . 1377-137% 

Ephialtes, constitutio|h,l ref oiirip of, ini Federation tJie process of growth in 
• Athens, F)3. ^ " America, IWJl. 

Gphors, the Spartan, 1 a 1, 112. Feudalism, a fusion of Germanig with 

EponymuSf the Archon, 120. ^ Roman institutions and conceptions, 

Equity, courts of, in American states, 290;#defi!ied, 304 , differences in 
1163-1}65; fusion of, yith common methods of. 309; 'csults of, 311-314; 
law, ] as a source of law, 1423- unifying iudu nces phecking, 317-321; 
1425. * • centrt4izii5g f.u- es resulting from, 

gstales, PftissiM Cfemnnal, 5118, 322-3"!4* and ereignty, 313; and 

Estimatesmhe,lii England, 881, j the !ov ns, 314 ; f,i*ects of, in France, 

Ethics, Law and, 1454. * * | sli61, 353-^^ : and the Crusades, 363, 

Athenian, and the early 372, in Germany contrasted with 
archotfthip, 120; and the party of the I feudalism in Eranr- 476 et m 
plain, 121; as la^lords and creditors, j ^^tzer^nd, 63C^ * the Noonan, in Eng- 
•128, 129; prefeired for office under j* land, 839; the feudal system in Eng- 
the Solouian constitution, 130; shut land, S4* ; and theVnodern monarch, 

out from exclusive privilige by Cleis- j 13^ and the functions of govern- 
thenes, 142-147. ^ | ment, 148il-1491. 

Exchequer, English Court of, its ori^n. Finance, administration of, in Prussia 
847 ; the Chancellor of the, 880. • I down to time of Frederic the Great, 

Executive, administrative and judicial i 563, 564. 
powers of French, 436; the Swiss can- | Folk-moot, the English, 946. 
toual, 650; the Swiss federal, fi63 et i Forcje at the basis of government, '’’’kJ 
seq. ; of an American state, 1174-1182; j et seq. ; in ancient and in modern sys- 
contrasted with federal, 1183; its real terns, 1389, 1390. 
character, 1185-1188; several f>fficers Foreign Affairs, in the German Empire, 
of, 1189-1205; constitutional diffusion 542. » 

of, 120fi; no hierarchy, 1208; the fed- Forms of government, 1304 et seq. See 
eral (U.S.), 14123 et seq.; r^ation^of, Tophal Analysis. 

/o Congress, 128|, 1298, 1334, 1335. France, entrance of Roman lau%into,. 

^ 3:^342. See Topical Amilysh 

Family, the, its origin : was it patri- Franchise, the parliamentary, in Prus- 
arc^l? 5; the Greek and Roman, 6; sia, 583, o84; parliamentary, in Aus- 
devSopmeiit of the state fn>m the tri!i» 765 ■ H.mgarian, 778^Norwegian, 
patriarchal,^, the primal unit of %825: in England, 891 «894-81$l) ; in the 
^political organization, 22. and the' EngHsh ceunty, 062;«iii the English 
‘8ta1fi^533. ^ I parish, 978; i-j Eng. districts, 985-987 ; 

Father, the, authority 'bf, necessary in the I.nglish boroughs, 9')2 ; in the 
perffcted government in primitive .^iicrican states, 1121, 1143, 1144; in 
society, ^ L early sanction of author- federal elections tr.S.), 1291, 1292. 

Jty of, 22 ; ^imitive priesthool^.f the^ Froticric tlif* Great, 486. 

*53, 54. F inctio’ ‘ of (Jovernrae»«r, see Topical 

federal Assembly, th# Swi8% 686-701. | .% -lusis. 

Federal control in Switzerland, 681. i 


Federal CounciL the Swisa^ 664-677 ; sGalicia, 730. 

• mixed functions. 675-679; as an ad- U James, the various sacred, ^ ; influence 
ministrati ve court, 727. ^ of, in Gredfee, 81. » 

Federal Court, tlm Swiss, its origin, Gemeinuc, tl5e Swiss, see Communes. 
636, (584,^12; itt^omposition, 71^; its General Coumjil, the, of the I%ench 
juriBdtetion,i7n-,ie6. , • Depaetment, 409, 447-462. 

ii'qdd^al State, the modeiff, contrasted ‘Generality.’ the French, 384 ;» gives 


edtK Confederations, 1372-1376 f dis- place to noderii Departnient, 390. 
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OenSt see ^ House.* 

Germany, entrance of Roman law into, 
343-348. 

•Gneist, Professor, influftice of, upon 
Pridian administration, 568. 

Gods, private family and city, in primi- 
tive times, 64. • 

Government, its origin in kinship, 4; 
choice in the development of, 20 ; its 
beginnings in &e discipline of the 
patriarchal family, 21 ; aik organ of 
society, 1393, 1518, 1622, 1528. See 
Topical Analysis. • 

Governors, powers of English colonial, 
1027; of American states, 1174; their 
term of office, 1178; their qualifica- 
tions, 117^; their relations to*Sihef 
state officials, ^1183-1187, 1206 ; tl>eir 
duties and powers, 1189-1194. 

Gracchi, the, measures and fate of, 212. 

Oraf, The, as an official under the 
Frankish monarchy, 477, 478, 480. 

Great Council, The, of the Norman 
kings, 310 ; evolution from it of Par- 
liament, the Cabinet, and the courts 


Helots, the Spartan, 103> 

Helvetic Republic, the, 634. 

Herze^vina, '/37i761. 

Higli Court of Justice, the English, 920^ 
92i; 926, 928, 931. 

Hobbes, Thomas, the Leviathan of, 14 ; 
vie^B on the origin of political soci- 
ety, 14; t^ory of a Law of Nature, 
14 ; idea of an original state cf war, 14. 

Hohenstaufenl the, ^2. 

Home Office, the Ei.gl^, 87%. , 

Home Rule in Bohemm ani Hungary, 
7,^, 74f. • ^ 

Hooker, Richard, JBcclesiaUical Polity ^ 
14 ; on t^e law of Nature ift its con- 
nection with the origin of society, 
14. 

* House,' The, or genSt 8; a complete 

organism within the ancient ‘ city,* 
49; its junction with a phratry, 50; 

’"a constituent member of tl^e 'city,' 

• ^1 ; political disintegration of, 60, 
61. 

House of Representatives, see Repre- 
sentatives, House of. 


of law. 843 6f seq. 

Greater Britain, 1031. 

Greece, Governments of, see Topical 
Analysis. ^ 

Greeks, original migrations of, 63-65; 
influence of the Phoenicians upon the, 
66;^ remigrations and settlement of 
the MediV'.rrauean, 67-69; colonial 
system of the, 70-73; union and na- 
tionality among, 74; religious com- 
munity aihong, 75-77 ; political ^ggre- 


Household Officers, under the Roman 
Empire, 228, 2.37 ; in the French Mon- 
arch^, 377. 

Houses, reasons for two legislative, in 
England, 852, 853; in U.8., 1133-1136; 
tfames eft' two legislative, in American 
ktates, 1138. ^ ^ 

Hundred, the Engli.'b^ and its '^noor,* 
836. , ’ 

Hungary, acquisition of, by Austria, 
731, 734 ; relations of, to Austrfk, 738. 


gatious of, 78-80 ; games and festival^ 
among, 81; 4Astern and western, 89, 


See Topical Analysis.^ 


98 ; subjection of the, to Rome, 99. Imitation, tribal and individuah:> ^ force 
Guilds, the mediaeval trade, 315. of change im primitive society, 39, 

Gustaf Adolf, 788. ^ 40. e ^ 

Gustaf Eriksson, 787. Impeachment, history of ministerial, iq 

^ ^ Engkvid, 8^; disappearance of, in 

Habit condit^ns legal development, England, 859. ^ 


1435-1444. 

Hardenberg, Gopnt, 667. ^ 

Heliaea, institutii^n of the, in Athens,^ 
and character apd functions of, 133; 
expansiotlK>f, by Cleisthmes, 147. 

* Hellas,’ meaning of the term, 62 ; law 
of constitutional inodBication in, 73. 
See Topical Analysis . ' « 

* Bellenptamim, officers of the Delian Con- 
federacy, 


India, gov^nmen( of British, 1028-1030. 
Individualism, unknown in ancient poli- 
tics, 1408; Introduced with Christian- 
*‘ity and the prevaleifbe of Teutonic 
institutioj^s, 1409 ; relative under 
feudal system, 1410; (\estroyed by 
thj, modern moAtrchy ifi its first 
foras,. 1411^ revised Rena^pance 
and Reformation, ^412. ^ 

Initif tive, popular, in Switzerland, 651: 
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Individual, ei^rance and influenco of, sanction from the * Law of Nature,* 

in primitive soci^'l >• 39 269, 271 ; influence of the jurisconsults 

instruction, Superior^Jouncii oi^Public, upon the, 274. 

• French, 4159. I * Jua respondekdif the, 276-277. ^ 

^ Jntendantf the Frenc\. 063; ana the Justice, tribal, under pstriarchal presi- 

Compj;roller-(3bneral, 38(>. dencies, 45; administration Sf, in 

Inter-caiftonal judicial comity in^witz- Athf|U8,*420, lOii 134, 147, 163-166; 

erland, 728. * administration of, i'. Sparta, Ibo, 111, 

Interior^Department of the (U.S.), 1346- 113; adniii>ir>trp.tioii of rural, in medi< 

1349. • % »val J’raace, centralization of 

^ternatioAal I^w, ♦457-1469. the adnaiuLstra. * >. of, in France, 335- 

Interpella^na^ the French Chambers, 342, 38t\ 385, 4(»S-^76; administration 
428. ' • *■ ^f, in Germa y, 50H, 565 ; in Prussia, 

. Interpret^iin, growth of Rom m law 563,564,^18-029; i:. Switzerland, 677, 
by, 25#, 268-260, 274, 275; ds a source 683; in tne caiitoiia! courts, 703-711 ; 
of law, 1421, 14‘ig. in th e Federal (‘ourt, 712-726, admin- 

Jnterrex, The Ronftm, 160. • i8Efative*caseH. 727 ; in ^gland, 919- 

Interstate Commerce, regulation of, in the states^of the American 

in U.S., 1116; the. Commission, lTnif'»\ 1147-1172 ; under the federal 
1161. gofe.nment (U.S.), 1306-1322. 

Ireland, the administration of, 887. Justice, Department of (U.S.), 1343. 
Italy, Roman government of, 197. i Justices of the Peace, French, 456, 472, 

473; English, criminal jurisdiction of. 
Joint Councils, The, of Sweden and Nor- 931, 932 ; in Quarter and Petty Ses- 
way, 799. sions, 933; character and repute, W, 

Judges, election of American state, 1168- 960 ; history of office of, 94(>, 947 . aJ- 

1170; and qualifications required of ministrative functions of , beioro 18^, 

them, 1171; appointment andi tenure 948. ^ 

of federal, 1316; their relations to 

each other, 1316. Kalmar, union of Denmark, Sweden 

Judices, the B|pian, 255-257.* and Norway at, 786. 

Juries, in Englanl in civil cases, 930.* King, ihe Homeric Greek, 44-4J ; his 
«mriiM)usults, Mia Roman, under the part in legislation, 44;^n tribal jus- 
Enmire, 275-281. tice, 45; his priesthood, 46; character 

Jurisaiction (judicim) of the U.S., 1306, of his hv^adship, 47 ; representative 

IdOf; of existing federal courts, 1310- pojjtion of, 46; likenMts of early 

1314. ^ ^ RoinaiJ- to early Greek, and differ- 

jjjfisprudencCT 1465 et seq.; analytical enco Kw); method (ff elect inr early 
schaA of, 1466, 1468-1471. i Homan, KK); Kmuan, gives place 

Jurists, the Rcfiuan, 273b* their influeuc^ consuls, 16t>; joint king of Sweden 

274^a8 jurisconsults, 275-284 ?^orwuy, 7iH», 797, 801 St)3; of 

. Jury-oourMu expansion of the AtheiMan I ffweden, 811-813; selecti'm of, ... 
popular, b^Cleisthenes, 147; ♦aymeiM«I case of^ vacancy, 811; ot Norway, 

• for service*in the Athenian, 155 ; in- 1 822 ; of England a sprt of perma- 

creased, 166; Roman, ^6-257; the I minister, StiO; .ot a member 

French, 478; Prussian {Schwurge-\ of . he C aUfnet, 8«>1, and the 
ricAfe), 621. ' pon-jrtlWrt of Jiiiiii</-ors, 8()3, 8()G. 

/us 261 f affected hy the jua ge%- Kings, the two Spartan, their origin, 

tium, 264, 271, 272, 274. 107 ; the^ subordiuat.^ii to the 

/us penfiujn, originates wift the Prasf or Ephor'^, 111; their judicial function, 

peregrihua, its edaracter, 262 ; not in- 113* ^ s 

tepiational^law^ 263; influence of, King'^Bench, 'English Court of, its ori- 
uftm the jua cilile, 26tf271, 272, 274; gin, 847 ; division of the High^ Court; 

«grows in the Provinces, 268 ; revives 920, 921 . ^ 
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Kingship, abolition of the, m Athens, 
118; in Rome, 166; the new Teutonic, 

301. 

Kinship, the first bond of lociety, 4, 17 ; 
persistence of the idea of, 23 ; ficti- 
tious, adoption, 24; and religion in 
primitive society, 25 ; sur^fitalsgof the 
idea of, 2i); dissociated from citizen- 
ship, 243. 

Labor, Department of (U.8.),Jb51; the 
state in relation to, 1506. 

Lugthing, the Norwegian, 8^-827. « 

Land, the primitive state related to no 
particular, 10-12; manner in which 
the relationship to, was devdoped, 10: ^ 
identificatftn of the modern state^tl^*, 
some particulai^ 12 ; Roman Pnb^c, 
182; tenure of, in Sparta, 105, 1497; 
in Athens, 1500; tenure of, amoifg the 
Teutons, 287 ; modified by conquest, 

302, 303. 

Land Claims, U.S. Court of Private, 
1313. 

LandammanUf the Swiss, 650. 

Landeshcj^ptmann (or Landesdirektor ) , 
J'russian, 594-597. 

Landesherrent 480. 

Landgemeiiide, Prussian, 572^ 

Landrathf the German sherin, 561, 665, 
570, 572, 607, 608, 627. 

Land^femeinde^ of the Swiss cantons, 
646-648. 

Landtag, the Prussian, 580-586; the 
Prussian Provincial, 694-696 ; the Aus- 
trian Pro^cial, 764, 772; of Cr^atia- 
Slavonia, 783. ^ 

Law, the makiijl', execution, anci inter- 
pretation of, 1366, 1367 ; its nature and 
development, see Topical Analysis. 

I-aw of the American states, its charac- 
ter, 1088, 1089; its scope, 1091 et s^. ; 
its conflicts, 1108-1114. ^ 

Lawgiver, th^ry of an original, as 
creator of the state, 15. 

Law, intematioi^l, 1457, J458. 

Law, * personal,’ ^ Gaul, 295 Italy, 

326. 

Law, politicVi limitations «f, 1461. 

Law, private, effect of Roman upon 
Teutonic, 297; o.ontent of, 1463, 1464. 

Law, public, effect of ^Roma^ upon 

« Teutonic, 296; content of, 1462, 1464. 
^man ^entrance of, i^to modem 


legal systems, 325-3fl|P; sea Topical 
Analysis; its typical character, 1431; 
spoke the will o£ the Roman commu*^ 
* nity and the RoAan charagber, 1441. . 
League, the Achman, its history, 92; its 
constitution, 93, 94 ; 'the .^tojian, its 
character and constitution, 95-97. 
Leagues, the^ Hanseatic and Rhenish. 

31B. * i 

Legislation inf:he Homeric patriarchal 
presidency, ‘44 ; ili Mhena| 131, 132: 
in Sparta, 108, 109; inCtorng, KiO, 162, 
1^, 178,*‘181 ; under the £fll^ire, 219; 
growth of, in ancient cit^|||^.ate8, 247 ; , 
charactef of Roman impeiial, 278; 
its codification, 279, 280; course of, 
in the French Chafnbers, 431-434 ; ik 
S wiss cantons, (>45-656; joint, in Aus- 
tria and Hungary, 749, 75:1 ; in Sweden 
rmd Norway, 804, 8a5, 815, 825; in 
^England, 871, 916; distrust of, in 

* American states, 1097; course of, in 
American states, 1 140-1142 ; course of, 
in IT. S. C:ongress, 1280-128,3, 129.3-1:104 ; 
scope of modern, 1.365; and adminis- 
tration under modern systems, 1.384- 
138(); as a source of Law, 1427, 1428. 

I.«giBlattires, Swiss cantonal, 645-649; 
of the American states, 1128-1141 ; not 
sovereign bodies, 1132; development 
oP, 1362-i3(>5. 

Legitimists, French, Jijr 4. 

Lex Visigothomtn, tKjg326.. 

Liberties, their cr^atf.ou vs. their con 
firmation by constitution, 1.370, 1371. 
Liberty, development of constitu^onal, 
in the American coloni^, 1056, 1058. 
Licinian laws (in Rome),t92. ^ 

Limits, natural, to state actiq^,-^ :1.52^ 
15%i. f • 

fiscal government in France, 356-370, 
7.30, 381, 383, 440 et seq. ; «n Prussia, . 

• 560-6ii?, 670-672, 687 et sfq. ; in Switz-’ 
erland, 659 et seq.; in*Au8tria, 77^, 
in Hiingaj^,, 782: in Sweden, 785, 820 ; 
in Norway, 830; in England, 938 et 
seq. ; in the JLJ.S., 1184-1188, 1206 et seq. 

Lbcal Government Boai€, The Englisly 
876. 

Locke, John, Civil Government, 14; 

on the origin of thKbody pdlitiCi 14. 
London, the goverqigei^. of, 1004-10Q6. 
Lord Ideuteimnt, the^Engush, 951. / 
Lord^, House of, the Prussian, 579-50)11; 
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the Austrian, 766-769 • the English, its EnglUh, see Cabinet, The English ; re- ' 

imposition, fn notion of, in lations of American federal, to Con- 

legislation, 914; as ta supreme ^sonrt, ^ gress, 1283, 1^; relation of, to head 
915, 92t5. • * I of the execiirive in modern govern- 

election by,^troduc'‘d in Athens, ments, 1381, 1382; relations of, tq ad- 
153- ^ ministration as a whole, 138^^; relations 

Louis IX., translation of ^man Law of, to«iod?irn legislntares, 1384-1386. 
and judicial reforms un|^r, 336, 380; Ministrant fur'»;tion8 of government, 
centrali^tion of local administration 1479, 1604-1 ji 2. 
by, 380, 381; Loifls Xj^., personal Ministries the Fn ’.cn. 420, 438; de- 
go vemmefft of^|82.^ velopm ni* of the ' russian, 666, 673; 


govemmefft of^J82.^ 

Louisiana, frcufiar character of the 
laws of, fli5. 

Lycurgus, lAifk of, in the development 
of Bpartfin institutions, 117. 

M^edon, mastery \f, in Greece, 87; 
conquests and influence of, in the East, 
88-90. 

^ McMahon, Marshal, 399. ^ 


present ] ’russian, 67.J; Swiss federal, 
<112-674; tlm a nmuu, of Austria and* 
Hungary , 4!', 760; and the Delega- 
tionp, 765; the Aus’iian, 762. the 
t]>e Norw^an, 824; 
^h^Engliah, 873 et 8e,q. ; under the 
federal s stem of Ih^.S., 1336-1361. 

Ministj^, .f State (Staatsministerium)^ 
the rt’ussian, 576. 


Magistrate, the political,^eplaces ihe^ Monarchy, character of primitive Greek, 
hereditary, 41 • ^ '^4-48 ; the modern absolute, 1399, 1400 ; 


Magnates, House of, the Hungarian, 778. 
Majorities, election by, in France, 405; 

force of, in modern politics, 1413. 
Mala Prohibit a ^ 1452, 

Manors, Prussian, 572. 

Marius, 213. • 

Markgraf^ the Frankish, 481. 

Marshal, the U.S., 1317, 1318, 
Massachusetts, barter of, 1050. 

Muror of the Pallpe, the Austrasian, 


le Hungarian, 778. the modern, usually ‘limited,’ 1401; 
Yf\n France, 405; not now succeeded by aristocracy, 
politics, 1413. 1403 ; the feudal, its character, 1491 

MonoiK)lies, natural, 1524, 1525. , 
Moravia, ^ 

• Morley, John, quoted as the origin of 
ih, 481. governin^t, 20. ' 

7, 1318, \ Mosaic , institutions, iiiflubuce of, on 

r of, 1050. * European development, 285. 

, the Austrasian, Municipal Council, the /'re/icA, 461-^64; 

the Prussian, 616, 616; English, 

> Communes, 457- 992; the American, 1252, 1253. 

Municipalities, Eif^ish, 989-1002. 
eek, 68. Museugi, U.f^. National, 136 j? 


Mayori^of the French Communes, 457- 992; the American, 1252, 1253. 

463. ^ Municipalities, Eif^ish, 989-1002. 

Mediterranean |lhe Greek, 68. Museugi, U.f=*. National, 136^ 

Metotd, the Athkian, 157. • # 

Middle Ages, government during the, Napoleoft, codification eg French law 


sbe '/tfkcal Analysis. ^ 


by, 3.37, 342 ; re>'onstruction of French 


Migration of coftmuiiitiBs, effect of, on^ administraiion by, 389, 390. 


. (fUstogis and institutions, 36, .W. 
Military leafNiaship among the Teuton^ 

jpo. T • 

Ministerial System, the French, 377; 
at present, 419-430; ^be PiMssian, 573, 
674, 57(J. 

Ministers, French Council 419, 422 *^ 
relations of French, to legislature, 427- 


National Assembly, the French. 410- 
, 417. 

Sifetional Clj^raeter spoken in Law, 1443 
'• seq. 

NattV- I i-;ouncil, the Sw! >s, its eomposi- 
n. '»87^^^^s funet'ons, 696-698. 
Ration ai^^ea, the, in fJ.S. growth of, 
1078 et seq. 


430; Prussian do., 676; ^lations of. Nationality alftong the Greeks, 74; and 

Ts t 1... jr. a«f;i cos 


7^2 ^he Hungarian, 77fi : Swedish, 270; laws of, and laws of the s^ate, 

814 ; 'the Norwegian, 823, 824;#the ! ,M60. 1461-. 
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Natule and forms of govemment, see 
Topical Analysis* . 

Navy, Department of the (D.S.)»'1342. ^ 
New Mexico, law of, llA>. * 

Northmen, The, 784. 

Norway, see Topical Analysis, Sioeden- 
Norway. « I* §. 

Objects of government, the, see Topical 
Analysis. * ^ 

Octaviau, see Augustus. « 

Odelsthing, the Norwegian, 825-827. 
Oligarchy, the Roman, 207. c 

Opinion, effects of, upou^ character of 
the government of the U.S., 1076 et 
seq* 

Opinion, public, ancient coffiparSiP’ with 
modern, 1391. 

Organization of government (adminis- 
trative), existing parallels aid con- 
trasts in, 1380 et seq. 

Origin of government, probable, see. 
Topical Analysis. 

Orleanists, French, 394. 

Ostmark, the (Austria), 481, 482. 
Ostracism, instituted in Athens by 
^Cleistnenes, its nature and operation, 
^ 148. 

Parish, the English, ils history, 975 ; the 
Poor-law, 970; administrative, since 
I85J4, 977-985 ; jwwers of, 982 ; supervi- 
sion of, urban, 984. 
Parliament/the English, its early evolu- 
tion, 848-^1 ; genvi:!^ of the two houses 
of, 852, 8lfi ; and the ministers, 859, 
808, 869, 87^ ; see House of Commi^as 
and House ^ Lords. « 

Parliament of Paris, 335, 341, 379, 
382. 

Parliamentary Reform in England, 894- 
900. •• 

Parliamentary Responsibility in Francc{,i 
427 ; in Germany, 533-536 ; in Switzer- 
land, 670; in Austria-Hungary^ /55; 
in Austria, 762 ; in Haurary, 775-77^ 
in Sweden, 8i^; in NorVfH.y/' 823; * 
England, history of, 858, 859; at pres- 
ent, 868,0^,^19 ; under thatvarions mod- 
ern systems of government, 1384-1J186. 
Par|ics in French Assembly of 1871-1870, 
395 ; in German Reienstag, 
i Patronage of otiice in France, 425, 446. 
pays de coi^tume, and de dr^it dcrit, 327 ; 


diktats, French, se^-government in, 
368-370. 

Peloponnesian War, The, significance 6f , 
in Greek politics, 85. f 
Pericles, influence and constitutionally 
reforms of, in Athelis, 154, ^55. 
Periaci, the Spartan, different from 
Athenian {detoeci, 104. 

Permanent Council, The, iif England, 
844; its cq^positlou, 845; its powers, 
846. ^ L ^ * 

Persia, wars between Athets and, their 
^effectSr* upon the Athenthfi constitu- 
tion, 152. 

Petition,' imperative, in the 6wiss can- 
tons, f>54. , 

Phoenicians, influence of, upon the 
Greeks, 66. 

Phratries, unions of * houses,' 60; units 
of worship and of military organiza-' 
p tioii, 51 ; n^w, of Cleisthenes, 145. 
Risistratiis, supremacy of, and relations 
to the Solonian constitution, 138-140. 
Plebeians, the Roman, w'ho were they? 
176; first secession of, 177; second 
secession of, 185; granted Tribunes, 
178-180; admitted to share in the 
leglilative function, 181 ; and publica- 
tion of the law, 183-186, 253 ; admitted 
to the magistracies, 190-193. 
P^lemui^huSt the arcl^'m, 120; a typical 
^ officer, 169. H 
Police, The, in Eiigfni.O, 936; pmersot 
England county councils, OT4. 

Pontiffs, expansion of law by koman, 
254; Roman prajtors 259. ^ 
Post-office, the Englisl:^78 ; the Ameri- 
can, 1344. ' .jp 

Post and telegraphs, adminisA;-,;iiou*of, 
in German umpire, 051 ; in the U.S., 
T 1117,^118. ^ 

! .^tastor, office of, created. ; the, urhep- 
nusti.s judge, 257; a^ interpreter of 
law, 258, 2()0; vs. Pontiff, 259; e<hct 
of, 260 ; pe^egrimts, 2til, 266 ; func- 

tions of, 261 ; originates jus gentium, 
262; completion of power of, 265; 

' provincial govemor#as prietors, 208. 
PrefeoL the French, 442-445; control 
ot^iKr local authorities, 454, 455, 461- 
|K|v; and the PreSbitural (Council, 469. 
Rrfttdepcy, the"p%tri«ir(;hal Gre^k^- 44, 
46^f <^^ition of; 242. ^ 

int. The, of France, 415-418 ; vslfti 



INDEX. 


658 


tlonfl of, to the body of ninistcrs, 42a- many, 64« ; effects of, in U.6. in aid- 
* iiig the national idea, 1080. 

President, The, cf the U.S., 1323; con- R^erenclwn.f the, in the Swiss cantons, 
Btitutional plan oj his eiectien, 1324# 65ii ; its history, 657 ; operation of, 658 ; 
actual piaO; 1326 , qualiliuation^ 1327 ; the Swiss federal, 61)9, 700; practice 
salary, 13^^utie8 and powers, 1329; of the Swiss, in U.S. 1097, 1089, 1100. 
his appointing power, 13:30-1332 ; sue- 1 Ref (^m, neriot I of constitutional, in 
cession to office of, 13^3; relation of, | oAmafy, 490. 
to Cpiigress, 1334, 1336; bis message, Reichsf;* ,'icH^ the German, 555, 618. 
133C# % ReichiUfth,^^^* Au^rian, 765-770. 

,Pre8idet||, Tim * Sfiperidl' ’ of the Prus- Rehlu^^gf ixjr German, its character 
sian Pipviilne, 589-593. an*! cdfnpel^'n . 51t» ; its composition, 

Pr4votf office of, in medieval French 517-521 , ssions of, 624 ; 'organiza4son 
towns^t^ ; under Louis I X., 380f 381. ^ of, .• j^^lectiOiA of officers in, 627. 
PriestUo^ of heads of family and state Religion, its •‘onn;\ tion with kinship in 
in primitive society, 46, 6:3-56. primitive society, 24, 25; connections 

, Primogeniture, %s connections with re- **l8itu paecedent, 26 ; th# priesthood of 
ligion in primitive society, 65. * ar-^rent family and communal heads, 

Printing office, U.S. federal, 1361. private godsend the representa- 

Privy Council, the English, its deci va- j i^e character of the priesthood, 54; 
tion from the Permanent Council, cli54. ' its connections with primogeniture, 
its assumption of jucMiial powers. 85.5 , | 55 ; of the city, 56 ; and tribal organ- 

administrative departments of^ino, ‘ ization (fmp. Cleisthenes), 145; com- 
883; the judicial committee of, i)24. muiiity of, among the Greeks, 76-77; 
Property, given representation by Solon, politics separated from, 2U>; Roman 
128, 129 ; persouai, made liasis of fran- lay, 261 ; as a source of Ijx v, 1419, 
chise in Athens after Persian wars, 152 ; 1420. ^ 

guardianship of, by the state ill Sparta, Representation, introduction of \ the 
105, 1497-1499 ; given r('spr Mentation principle of, into politics, 1361 ; Its 

in comitia centuriata ny Servin. , li;2, oiM‘rafl(m, 1362, i:3^>3. 

163 ; relati^ of the state 1496<?^ seq. Re}»resentative, power of a, 1364. 
Proprietary ol^onial governments, J053. Rei.*rcsentatives, in American state legis- 
>'Pr|)|yuces^a 44 Mnis< ration of Roman, lat u res, their terms, 1137, aiTd quali- 

uuder the KjfiMbiic, 199-2<«2; under ficati(*iis, li:39; appdffionment of, in 
the Empire, ^223-226, 230, 233-2:it>; Federal of Representatives, 

aaministmtion of justice in Roman, 12«6-12}38f 

268; med%vai self-go vci .nient of the R.^l!i*< .entatives, House ^cf, Prussian, 
French, Pays d'Etc ■< ; the Freiu*li<i ; Austrian,^G5 ; Hungarian, 

il^ry, not civil, districts, 384; utve | 77S-78i. • 

pla% to iji^oderii Bepartinent|^ 690; Reptcsenialives, House of, U.S., 1285 
thi Prussian, atlmti^iftration of, 669- et^eq.; apportionment of representg- 
697 ; government of tile Austrian, 772, 1 stives, 128(); elections to, 1289, 1291, 
773. ^ 121)2; its organization, 1293-1298; 

^ Provimialmthy the Prussian, 594-59T. miv t^irigmate bills raising revennej^ 


Prussia, the rival of Austria, 485; de- 
velopment of, fifim tim Mark Bro^ 
denburg, 486, 486; history of locS^ 
government in, 559, il50, 670-572. * 


Qumstor, office of, createfl inl|R|^e, 191. 

Race,. variety^ of, in Austria-H^liary, 

* * •• , 

^Railways, administration Ger- 


lf.’pnblic, est^lishment of the Romar, 
lO^.jaffrots 'of ynquests upon the 
il^oman, 203; its m’eakdown, 206-208; 
provincial administration under, 199- 
202 ; ciffises of failure ot, 203, 210-213 ; 
economic decay, 211 ; the third 
* French, p|Oclaimed, 393. • 

Re8|lbnsibility, ministerial, see Parlia* 
ineutary Responsibility. 
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Revenue,^ sources of, in €k)ri2.an Empire, 
554 ; the common, in Austria-Hungary, 
762. ^ 

Revision, the Court of, Fionch admin- 
istrative, 4(59. 

Revolutton, the French, governmental 
effects of, 388, 389. 

Rhode Island, chaiter of, 1952. 

Rights, private, Roman conception of, 
1484, 1485 etseq. ; the state and politi- 
cal, 1503. 

Riksdagy the unreformed Sw'euish, rep- 
i^seutatioh and separate action of the. 
four orders in, 788; the pr«*sent, 816- 
81J). 

Roman Law, see Law, Roman. 

Romans, The, }*nd the English aumpaf(L.y, 
1367-1359; contrasted, 13(50, 1391. 

Rome, government , see Topical Anal- 
ysis; tenure of property in, 1501..^ 

Rotation in office, 1181. 

Rousseau, J. J., The iSociaZ Contract y 14. 

Russia, power of the Czar of, 1439, 1447. 

Sanitary districts, Rural, in England, 
986; Urban, in England, 1001, 1002. 

Sanitation, -a function of the slate, 1510, 

Sav^^my, on the stages of legal develop- 
ment, 1434. 

SchOffengerichtCy the Prussian, '021. 

School Districts, English, 1007. 

Schools, tefluence of, on study of Roman 
law, 380; administration of, in Eng- 
land, 1007, lotto; in U.S., 1264-1257. 

Schulze, the, 571, .572. 

Scotland, the administration of, 887 ; 
local govemfiient in, 1010. 

Secession, early ^lerance for threats of, 
from the Union} 1077. 

Secretary of State, the, in an American 
state, 1195-1201, 1204. 

Self-government, local, in France, i- 
Middle Ages, 369-370. 

'Semitic Races, their comparati're insig- 
nificance in this study, 3. 

Senate, the Athenian prqpouleutiCy cW 
Four Hundred l^stitut^' Solon, 
131 ; of the Areopagus, 134. 

Senate, the French, composition, etc., 
of, 400; inffiience of Presit/ent and, 
418 ; as a court of justice, 472. 

Senate, ,the Roman, conF^itution of, 
under the kings, and change effe’Oted 
by Sei^vias^ 162; its character and 


composition under the Repujilic, 171, 
172 ; censors revise roll of, 194 ; centre 
of oligarchic power, 207, 208 ; reform 
of, by> Augustus^ 215 ; certain prov- 
inces left to, under Aiu;ustus, 216; 
relations of AugustuGpao, 216; posi- 
tion and lowers of, under the Empire, 
216, 218-221* 231, 278 ; provincials gain 
admission io,<221 ; powers of, ay-inclu- 
sive, 1487. f •' V 

Senate, The, o* the its character* 
and composition. 1274-i278ft. its pre- 
siding offi'jers, 1279, 1284; i^s^organi- 
zallon, 1280-1282; its dedfii gs with 
the Executive, 1283; its part^in ap- 
pointments to office, 1329-1331. 

Senators, American sK^ite, their terms, 
1137 ; and qualifications, 1139. 

Servius, reforms of, 1()2. 

Session, limitation of length of, in 
Ameri(‘an states, 1129, 1131. 

Sheriff, the Eiftlish, 942-946, 961; of 
colOnial Massachusetts, 1040 ; of colo- 
nial Virginia, lOKi; in the American 
states, his election and relation to the 
courts, 1172; contrasted with U.S. 
marshal, 1173. 

Slavery in the way of nationality in the 
U.S., 1081. 

Slaves, the Athenian, 158; the Spartan, 
103 -> Roman, displace free-reomon, 212. 

Slavonia, 735. 

Smithsonian Institution ^ 

Socialism and the mi^lern industrial 
organizatiou, 1520. ' 

Society an organism, government an 
organ, 1393, 1518, 1522;d»1528; new 
character of political, ltl4; objects 
of, 1522. 

Solon, position ctf, in Athenian tradi- 
15; political changes prccaling 
his n,ppc8Erance in Athenian politics, 

,■* '.» 1 ^ 120 .: made archon epo^yinus at a 
crisis, 121 ; his economic reforms, 127- *' 
129; his poetical reforms, 130-136; 
relations of Visisti^ktus to reforms of, 
139; new principles introduced by, in 
I Athenian conMitution, ^36; fate of 
institiitigns of, 13(i, 137. 

Sonderlmndy IQie, 635. 

Sovereignty, the feudftl« conception of, 
313 ; state, in Switzerland, 639 ; paturo 
of, 1445«f%'eqatHhe aL^lytical account 
of, 1469, 1470. ^ 
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Sparta, see Topical Ant,.ly^ ; property 
systeimiD, 1 'j 7-1 
s Spartans, their coi onest of the valiey 
of tte Eurotas, WZ\ relation^ to the 
subjected populate A Laconia, 102* 
relations n^he state and ter each 
othea^ 101$; and tlio state discipline, 
114, 116. ^ 

Speaker,- the, of the Apierican House j 
of Ig^resen talipes, his powers, 1293 ; 
his e^ctioUy 12f)^ his i|^ine, 1295. 
^tate, Tl^ it^ri;Jlii in kinship and the 
famil)^,e4; development out of 
patriarcl^l family, 8; pritnitive.^dis- * 
connecrea with a particular territory, 
10; inodern, identified witn land, 12; 
contract theor|j| as to origin of, 14; 
traditions of an original lawgiver as 
creator of, 16; theory of the divine 
origin of, IG ; criticism of theories as 
to origin of, 17-11^ ; emergence of, f^m 
the family stage, 58 ; guardianship of 
property by, in Sparta, 105, 1497-11^1^: 
Roman allegiance to, 292. 

State, Department of (U.S.), 1338. 

States, The, of tli^ Union, constituent 
members, not administrative divi- 
sions, 1086; their character, organs, 


and functions, see Topicul A ^Ij/sis. 
States-Geiieral, the Freui i, origiin'tio . 
of, 374; cliarmiter and uowers of, 
376. •V 

Status^ the lawt^ in ’primitive society, 
• 13^, 28f ^ 

Stein, Baran voji, reforms of, 568, 674, 
5881 590, 614, 627. 


tents of, 138 ; expanded by interpreta- 
tion, 254 ; applied by the Prsetor, 258. 

Taxation, yariety of laws touching, in 
U.S., lll]g; local and state, in U.S., 
1267, 1258. • • 

Telegraphs, see Posts and Telegaaphs. 

Territorial sovfTciguly, developQient 
of,8n G^many, 477| 4W. 

Territ^)^i^ - , The, oi ihe U.S., 1270 ; courts 
of the, 1319, 1310. 

Territo^, the -'*!ei%l, in U.S., 1265 
seq. 

Teutonic Cir Nims, Ancient, their 

• d^nc ; to socia^ organizatiou, 6; In- 
BtitutioiiHin S’jvedf :* and Norway, 785; 
origin )f the English constitution 832- 

L^ spoke natioijt^l character, 

• 1144. 

T«nt.' IS. and Koma^ legal institutions, 
2^>'; contact of, with Rome, 286; 
pnmitive iustitutions of the, 287-293 ; 
communal government among, 287; 
free, unfroe, and noble among tlie, 288 ; 
iiitor-cominnnalgovernmenl,289 ; mili- 
tary leadership, the comitcHis. 2iK); 
principle of personal allegiance mmng 
the, 2iK), 292, 293, 301; ci^toms of, 
affected by Roman law, lS^297;\m- 
stitntions of, in Sweden and Norwa^^ 
785; th%, ill England, 833-836. 

Theatre, largess to enable the commons 
to attend the, in Athens, 155; in- 
creased, 166. • 

Thebes, brief supremaej^f, 86. 

ThcsmofhQtsRf their judicial func- 
lioas, 120-^^^^ 


6"<or<A/nfir, A N<-”wegian, s;\ 829. Tov^-i. etjiig, American,^14, 1218 e< 
Strategoi (CTnerals), ten. created in , passim. § 

r ' Athens by Uisisthenes. 14n ; their rch;- 1 Towi^a, lioman law in wo, of the Middle 


tiillfiShto tlic archoii nolemarchus and I Ages, 282, of Middle Ages perpetuate 
to ^‘.h oth^in thotocld, 149; typi<|pl I I'nd 'ransmit Roman principles, 298; 
' Tiffleers, 159, “ ' feudalism and the, 314; guilds in the 


• Suffrage, Franchise. 


mediieval, 315; leagues of the Hanse 


ulla,213. \ 
umptuftry Laws, 1512. 

Superintendent of Educat^n, The, in an 
^ American state, 1205. 

Sweden, see Ibpical Aryilysis, Swedei^ 
• Norway. 

Switzerland, emergence from Ger- 
many, |84; see 'Epical Analysis, 
Syssitia, the Spafi^an« 114, 159. 

c 

XabVs, the XII., prepared7l87,263; con- 


' and l^enish, 316; liberties of, in 
me ®val France. ;\59 ; non-Roman 
'^5 ^diffival, Frem;h. •160-^362; medieval 
I tl>^ClllSa5e.s, ^>3; privileges of, 
iu^ffediaivsl Frawe, 364, 366; and 
forms of government, 366; decay of 
,lndcpen^i^enco of, in France, 367 ; sub- 
jection of, to the king in France, 373 ; 
•the Neio ^ngland, their 8|parate 
foMifidation m first, 1037, their union, 
1038, their forms of government, 1038. 
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Township, the American, historical 
origin, 1214; absorbed into larger 

. units of government, 12Ui; partial 
decay of, 1217; its or^nization in 

*' New England, 1218-1221 ; of the North- 
westi 1222-1224 ; its origin there, 1225 ; 
its spread in U.S., 12^3, 1227 ; its or- 
ganization outH.'de of Ncv £n)^land, 
1228-1233; of the Middle Atlantic 
States, 1235; 1238 ; of New York, 123ti ; 
of Peniisylvaniai' 1237 ; in the South, 
1238 ; in Virginia, 1238. 

T^i^e, the state in relation to, 1505. 

Transylvania, 736. 

Treasurer, the, of an American state, 
1203, 1204. 

Treasury Department, the EnalUh^^'^^ 
882;of the CT.S., 1339. 

‘Tribe,’ the, 8; a u>^on (dphratries, gO; 
a unit of worship, 51. 

Tribes, new Athenian, created by iyicis- 
thenes, 144; religion and the tribal 
organization, 146. 

Tribunes of the people, 178-180; mili- 
tary, 191. 

Triumvii:ates, second and third, 215. 

Trojan war, significance of, 31, 67, 

Turanian Races, their comparative in- 
significance in this study, 3.* 

Dnion, preliminary steps towards the 
Ame.ican, 1065; the Confederation, 
1067-1069; u,.ed for a better, 1070; 
character of the nresent, 1074-1086; 
early sentiments towaiu^ 1076; early 
tolerance ^r threats of secession 
from, 1077 ; completed by Civil War, 
1082. \ 

Cnited States, government of the, see 
Topiaal Analysii. 


Univerkitiei^. created by study of the 
Roman law in the Middle A^s, 328. 

Usurpation, provision against, in France, « 
409. 

/ ' 

Veto,' the popular, in^jjjjftss cantons, ( 
653 ; of the governors of the .^erican 
states, 1189. >1194; of the President of 
the U.S., lajJ, 1300. 

Vice-Chancellor, the^Uerman I]i>uerial, 
542. f 

Vice-President of the J270, 1323' 

1326. 

Vi%ges, government of Anmrican, 1246 
et Heq. ^ ^ 

Virginia, colonial, government of, 1046, 
1047. 

War, Department of (U.S.), 1341. 

War, effects of, on Roman constitution, 
“89; the Civil, in tl.S., completes the 
Union, 1082.^, 

and Dommns Chambers, in Prussia, 
562 et seq., 601 ; fusion of the adminis- 
tration of War and of Domains in Prus- 
sia, 5<)7 ; Commissariats, Prussian, 565. 

War, the Sonderbund^ 6X5. 

Witenagomnt, the English, its origin, 
837 ; iCs powers, 838 ; merged into the 
Great Council of the Norman kings, 
845. 

Women, vote in English " local govern- 
ment, 987 ; suffrage ^tj^inJJ.S., ^ 

Works, public, and tl^ ktatd, 1606.^ 

Wurttemberg, relal:o«B of, to pther 
German states, 487, 491, 493,49^; in- 
dependence of, in administration of 
posts and telegraphs, 5£j ; in military 
administration, 5r4. 

T^ollvereifii The, ^00. 










